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GREEN'S ENCYCLOPAEDIA

OF

THE LAW OF SCOTLAND

Crop.—Eent of land is said to be due to a landlord by liis tenant in

respect of the possession of the land and the crop grown thereon (see

Tekms of Payment (legal and conventional)). In consequence of this

principle, a landlord, in all farms let prior to 1881, enjoyed, and still, in a
limited number of cases, enjoys, a right of hypothec over his tenant's crop

—

the security thus given extending to the rent of the year of which the crop
is the produce. (For the nature of this right and the extent to which it

still exists, see under Hypothec.)
Waygoing {Aivai/going, Outgoing, or Last) Croii.—Under an ordinary

lease of an arable farm, the tenant enters at Whitsunday to the houses,

fallow, and grass, and at separation (or Martinmas) to the crop land. The
terra of his removal from the houses and grass is therefore Whitsunday

;

and the waygoing is the crop which, prior to said removal, he has sown
during the last year of his lease, and which, in virtue of the doctrine

niessis scmcntem sequittn-, he is entitled to reap at the ensuing harvest (Bell,

Frin. 1270 ; Eankine, Leases, 387 et seq. ; Drgsdak, 18-48, 10 D. 4G7 ; afld. 6

Bell's App. 455). Hay sown with the penult crop, and yielding its first crop
in the year of removal, is included in the waygoing crop {Keith, 1825, 4 S.

2G7). A tenant is presumed to get as many crops from the land as he has

been years in possession {Forrcdcr, 1828, 6 S. 875; affd. 4 W. & S. 13G).

But the application of the rules as to a waygoing crop in impro^'ing leases

may have the efiect of giving a tenant one more crop than he has been
years in possession {Baird, 1865, 3 M. 543). And where there is nothing to

prevent it in the lease, and it is not prejudicial to the landlord, a tenant

may change from one shift to another, and thereby become entitled to a

waygoing crop, which otherwise he would not have had {Hunter, 18G2, 24
D. 1011). Although a tenant has deserted possession, he has been held

entitled to reap the crop he has sown, on returnincj and pavincr arrears

{Downie, 1715, Mor. 14729).

Access to Lands.—To enable him to reap the waygoing crop, the tenant

who has vacated the houses and grass at Whitsunday is held to have a

right of retention or access till separation or the following ^lartinmas

{Wight, 1864, 2 M. (H. L.) 35; Blaclc, 1894, 21 K. ^H. L.) 72; Waldie,

1896, 23 K. 792). But his right is strictly limited to right of access.

Apart from special provision in the lease, the tenant is not entitled to
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2 CROPPING

stow away the crop in bams and yards, and to thrash it out on the

farm {Gatherer, 1870, 8 M. 379). However inconvenient to himself, he
must make arrangements for thrashing his crop elsewhere (Anderson, 1809,

Hume, 842. But see Finlayson, 1829, 7 S. G17, as to the case of an extra-

ordinary removing).

Taking over at Valuation.—A very usual condition in leases is that the

landlord or incoming tenant should take over the waygoing crop at a

valuation before it is reaped {Nivison, 1883, 11 I\. 182; Carruthers, 1890,

17 li. 7i)9), or by measurement after cutting (Stiirs Trs., 1829, 8 S. 9

;

Logan, 1887, 15 R 115). The amount paid therefor is the market value

of the crop (ErsJiinc's Trs., 1870, 9 M. 54). Intimation that the clause is

to be taken advantage of, need not be in writing {Duke, 1862, 24 D. 547).

Contrary Stipulation.—Tlie rule as to a waygoing crop may be super-

seded by express or implied contrary stipulation {M'Michan, 1801,

4 Pat. 170; Brodie, 1777, M. App. Tack, 3; Blair, 1826, 4 S. 365; Gray,

1800, Hume, 804; M. Tweeddalc, 1845, 17 Sc. Jur. 198, and 1846,8 I).

411 : revd. 6 Bell's App. 125 (application to liferent leases)).

[Piankine, 387 ct seq.'\ See CKOPriNG ; Dung ; Geass.

Cropping".—Apart from any conditions or stipulations in his lease,

the tenant of a farm in Scotland must conform to the rules of good
husbandrv, i.e. he may not scourge or deteriorate the land by undue
(^ro^^mg {Maxwell, 1776, 5 B. S. 575 ; Hunter, 1862, 24 D. 1011 ; affd. 1 M.
(H. L.) 49). This rule is equally applicable where a farm is let on lease

for a number of years or from year to year {Fleming, 1860, 22 D. 1025).

The Court does not take upon itself the task of laying down regulations as

to the proper mode of cultivation : it merely restrains unwarranted acts

that are threatened, or gives damages where such acts have been committed
{Meldrum, 1738, Elch. Tack, 4.) In determining a question of mismanage-
ment by deviation from the rules of good husbandry in the cropping of land,

the Court remits to a man of skill to report {Hunter, sup.). The amount
of damages, when awarded, is apparently assessed on the calculation of a

particular course of management, being the proper mode of cropping
{Thomson's Erprs., 1824, 3 S. 275). It is no answer to a claim of damages
for miscropping, that the lands are in as good condition at the expiry as at

the commencement of the lease, if, by adherence to the rules of good
husbandry, they should have been better.

In all leases, however, express conditions are inserted in aid of the

above-implied obligation, such conditions having mainly for their object the

enforcement of a particular rotation of crops upon the farm, e.g. white,

green fallow, or bare fallow, and grass, with sometimes black crop and
other occasional products. The taking of white crops, which ripen their

seeds, in successive years, is usually prohibited ; the proportion of land
under turnip or bare fallow each year is fixed; and provision made that

the farmyard dung, straw, and hay are not to leave the farm. Throughout
Scotland generally, the five-shift course is the ordinary rotation ; but in

certain districts other rotations prevail. (For particulars as to different

rotations, see Stephen, Book of the Farm ; Rankine, Leases, 382 ct seq. : Taylor,

1869, 7 M. 351 ; Gs. Stair, 1883, 20 S. L. R. 315 ; Calvin, 1871, 8 S. L.R. 149).

The conditions as to cropping fall to be construed fairly and rationally,

so as to find out the intention of parties {Suttie, 1828, 6 S. 1122; Simpson,

1823, 2 S. 405, (N. E.) 360 ; Keith, 1825, 4 S. 267, (N. E.) 272). Hence it

was held that a tenant who was bound to cultivate in a husbandlike
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manner, and not run out tlie lands, and also to leave a quarter of the farm

in pasturage at the end of the lease, must adhere to one or other of the

rotations practised in the district (Carroii Co., IHoS, 20 U. G81). ]iut if a

lease, after the general clause binding the tenant to conform to the laws of

good husbandry, goes on to state what the parties mean thereby, the tenant

is free from liability for miscropping where he has strictly adhered to the

course of crop])ing laid down in the lease (S(arl\ 1820, 5 S. 45).

The measure of damages awarded for miscropping, where there is a

clause in the lease fixing the rotation of crops, is the sum required to put

the farm into the conditii)ii in which it slundd be {Fraser, 1834, 12 S. 084).

A claim by a landlord under sucJi a clause may be barred by acquiescence

in the system adopted by the tenant {Murray's Trs., 180(J, ]\I. App. Tack,

12; Jl((//, 1847, 9 1). 1557). Many of the conditions relative to the

cropping of farms have particular reference to llu- management thereof

towards or at the ish, rather than during the currency, of the lease, (For

these, see under Crop (irai/f/oi/i//): Di^xg; Giiass.)

Cross- Examination.—The party against whom a witness is

adduced has the riylit to cross-examine such witness after tlie adducer's

examination in chief is ended. Where there are two or more distinct defenders

to a cause, each of tiiem has the right to avail himself of the cross-examina-

tion by the others without repeating or expressly adopting it, and such

cross-examination is in like manner available to the pursuer against each

(Ai/r lload Tr.^., 11 \l. :]:)()). Even though a witness is adduced merely to

show himself {cj/. in a matter of supposed mistaken identity), he must be

sworn, in order that the adducer's opponent may have the opportunity of

exercising his right of cross-examination (Milne, 5 Irv. 229). An exception

to the right of cross-examination occurs in the case of a pursuer who has

closed his proof without leading any evidence on a separate branch of his

case. He cannot cross-examine the defender's witnesses on that branch of

his case which he is held to liave given up. This rule obtains notwith-

standing the provisions of s. 4 of the Law of Evidence Amendment Act,

1840, noted below {A.B. v. C.R, D. 1148).

The purpose of cross-exanunation is, in general, to test the extent and

accuracy of the witness's knowledge, and his credibility as a witness.

AVith regard to attacks on a witness's character as affecting his credibility,

it is allowable to cross-examine him as to his having been convicted of a

specified crime or ofl'ence, whether of the more heinous kind, which prior to

the Law of Kvidcnce Act, 1852 (15 Vict. c. 27, s. 1), disqualified a witness

altogether, or of a less serious kind, provided the crime or oftence be one

which (unlike, say, assault or breach of the peace) points to dishonesty of

character. I'ut the crime or otl'ence must bo exactly specified, otherwise

such cross-examination becomes inadmissible. The witness cannot decline

to answer a question as to his having been convicted of a specified crime

(Jo/niston, 2 Broun 401). It is also admissible, for the same purpose, to

ask the witness if he has connnitted a specified crime, although he has not

been tried for it, but in this case the witness is entitled to avoid a con-

fession by declining to answer (Fender, 1 Swin. 25). On the other hand, it

is not allowable to assail a witness's credibility by cross-examining him

regarding immoral, dissolute, or base conduct attributed to him. To this

rule, which is firmly established, there are certain exceptions, more apparent

than real. Thus, in criminal prosecutions for otlences against chastity, the

complaiuer, being adduced as a witness for the prosecution, may be cross-
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examined fully as to lier previous character for chastity (1 Hume 304, 1

Al. 215, 2 Al. 531). Again, where the character of one or both of the parties

to the cause is in issue, and such party or parties are adduced as witnesses,

cross-examinatittn as to matters of conduct affecting their character in those

particulars in which it is called in question is competent, provided fair

notice has been given on record. The reason for these apparent exceptions

is that in these cases evidence regarding such particulars of character is

evidence on the merits of the cause as well as evidence affecting credibility.

Examples frequently occur in actions of damages founded on olfences against

chastity, in consistorial causes, in actions for defamation, and in aftiliations

(see Dickson, ss. 6-18, and s. 1622, and cases there cited ; see also A. v. B., 22

E. 402). In a divorce case for adultery at the wife's instance, when the

evidence of adultery is supplied by persons engaged in prostitution, the

defender is, for obvious reasons, entitled to cross-examine them as to their

mode of hfe (cf. Walker, 9 M. 1071 ; Tennant, 10 E. 1187). Again, it is

allowable, with a view to test credibility, to cross-examine a witness regard-

ing his connection with the cause or the parties, or regarding any circum-

stances in his position which will bias his mind or supply a motive for

exaggeration or concealment {King, 4 D. 124, per Hope, L.J. C). It is also

proper, for the like purpose, to cross-examine a witness as to statements made

bv him on a former specified occasion which are inconsistent with the evidence

he has given in chief (15 Vict. c. 27, s. 3). Previous statements made on

precognition, form, according to practice and what is thought to be the

better opinion, an exception to this rule, and cannot competently be made

matter of cross-examination {ODonnel, 2 Irv. 236 ; Emsleij, 1 M. 209 ; but

see Whyte, 11 E. 710). On the other hand, statements made by a witness

on record, or on oath, in a previous action, are proper matters for cross-

examination : but, in the latter cases, the witness may avoid a confession of

perjury by declining to answer. In like manner, if a person who has pled

guilty to a criminal offence committed by himself along with others be ex-

amined as a witness on behalf of the others when brought to trial, he can

be cross-examined as to the statements made by him in his declaration

(
Wilson, 3 Irv. 623). Where the credibility of a witness is to be impugned

on the ground of inconsistent previous statements, and these statements

are to be proved by the cross-examiner at a subsequent stage, it is imperative

that the witness should be cross-examined upon them {Gall, 9 M. 177).

The right of cross-examination carries with it, in the case of the de-

fender, a duty to "lay a foundation" for the counter-case he is to endeavour

to establish later on by means of his witnesses : that is to say, he must put

such questions as will give the pursuer and his witnesses fair notice of

the case to be made for the defence and a fair opportunity of meeting it

in the witness-box. It is matter of discretion and experience how far

cross-examination of this kind must in any particular case be carried in

order sufhciently to discharge this duty. It may be said, in general, that

where it appears from the examination in chief of any of the pursuer's

witnesses that they may have had an opportunity of becoming acquainted

with circumstances on which the defence is founded, and with regard

to which the defender is to lead evidence, or where the defender intends

to lead evidence which will show that any one or more of the i)ursuer's

witnesses were present at or took part in any occurrence which is

founded on in defence, and which is to be spoken to by the defender's

witnesses, the defender must cross-examine such witnesses for the pursuer

on their knowledge of these circumstances or occurrences, or upon their

grounds for ignoring or disregarding them in their evidence in chief.
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If he fail Lu d(j this, he may be prevented from leading evidence
rej,'ardin<,f Lhem afterwards, on tlie ground that the pursuer had no
opportunity of proving by his witnesses that the circumstances in question

were not true in fact, or of establishing ])y the same means that they were
of no materiality : or his evidence may be admitted subject to the recall

by the pursuer of his witness or witnesses for re-examination (15 Vict,

c. 27, s. 4) ; or his evidence may be allowed for what it is worth, su]>ject

to the criticism (which is necessarily most damaging) that the defender
did not give the pursuer and his witnesses an opportunity of rel)utting it.

It will depend on the materiality of the point to which the evidence

relates, and on the discretion of the Court (15 Vict. c. 27, s. 4), which
course is taken (see Robertson, I R. 5.32). This duty is in no case

more peremptory than in cases which turn on conversations, or on the

precise transactions at a meeting, and the extent and minuteness of the

cross-examination is greatest in such cases.

Cross-examination may include any matter in causa, and is not confined

to the matters embraced in the examination in chief (Law of Evidence
Amendment Act, 1840 (:5 & 4 Vict. c. 59, s. 4)).

Leading questions—that is, questions which suggest the desired answer
—are generally admissible in cross-examination. The admissibility of such
questions is, however, subject to the discretion of the presiding judge.

The privilege accorded to cross-examination in this respect does not
properly apply to cross-examination in causa beyond the matters deponed
to in chief; especially if the witness, though adduced by the other party, is

really a witness favourable to the cross-examiner. See Hayer; Com-
mission, Peoof on ; Evidence; Witness; Leading Question.

Crown, The.— T/tl£ to the Crowx.—(r^) Hidonj.—The Saxon
king was elected liy the Witan, though the choice was generally made
from the royal family. On occasions when conquest constrained them,

they went beyond the royal family, and thus Canute was chosen king.

In this wav birth and election went together : and it was on such titles

that the first four Norman kings held the crown. The early Scottish

kings seem to have succeeded by a similar right. The idea of hereditary

right, aided by the feudal land law, grew stronger as society became
more settled, and latterly became the accepted rule. Thus, by survivance,

the next heir to the crown succeeded innnediately on the death of the last

holder, and there was no interregnum. At critical times of our history, the

theory that popular election to the crown was an element in the title has been

made to serve useful ends and to avoid disruption. Thus the absolute divine

right was overcome at the overthrow of the Stuart dynasty, and the title to

the crown in William of Orange was made good by parliamentary ratification.

(i) Present Title to the Crown.—The succession to the Crown of England
was fixed by Parliament, in 1700, on the heirs of Sophia, widow of the

Elector of Hanover, daughter of Elizabeth, Queen of Pohemia, the daughter

of James i. (12 k 13 Will. in. c. 2). Under this settlement the crown is

now held, subject to certain conditions. They are as follows:

—

(1) E\t'ry })erson who is or shall be reconciled to the Church of Rome,
or shall hold communion with the Church of Rome, or shall profess the

po])ish religion, or shall marry a Papist, is excluded from the crown,

and the people are absolved from their allegiance. The crown goes to the

next in succession being Protestant, as if the person wlii> incurred the

disability were dead (-1 Will, and ^Mary, Sess. 2, c. 2, s. 9).
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(2) Every king or queen succeeding to the throne l)y virtue of the Act

of Settlement must make dechiration against transubstantiation at the first

day of the meeting of the first Parliament, or at the coronation (1 Will, and

Mary, Sess. 2, c. 2, s. 10).

(3) Every king or queen shall have the Coronation Oath administered

at his or her coronation, according to the provisions of 1 AVill. and Mary,

e. 6, 12 & 13 Will. III. c. 2, s. 2).

(4) Every person who shall come into possession of the crown shall join

in communion with the Church of England (12 & 13 Will. ill. c. 2, s. 3).

Other restraints and disabilities upon tlie holder of the crown have

been re})ealed.

By the Act of Union with Scotland in 1707 (G Anne, c. 2), it was

provided that the succession to the Crown of Great Britain should be

the same as that provided for the succession of the Crown of England by

the Act of Settlement, and a similar provision was inserted in the Act of

Union with Ireland in 1800 (39 & 40 Geo. iii. c. G7) (Anson, Lmv and

Custom of the Constitution, vol. ii. p. G3).

Accession to the Crowx.—The modern forms used on the accession

of a new sovereign to the crown, consist first of a proclamation by the

Lords Spiritual and Temporal and others, includnig the Lord Mayor of

London, proclaiming that the heir to the crown has become the sovereign of

these realms. The new sovereign addresses the Council, and subscribes

an oath for the security of the Church of Scotland. The Privy Council are

then sworn, and the sovereign issues a proclamation continuing in their

offices all who, on the death of his predecessor, were " duly and lawfully

possessed of or fully invested in any office, place, or employment, civil or

military," within these realms. The declaration against transubstantiation

is taken in accordance with the requirements of the Bill of Rights.

CoROXATiox.—The sovereign is presented to the people by the Arch-

bishop of Canterbury as the undoubted sovereign of the realm, and they are

asked if they are willing to do homage. After certain ceremonial, the

Coronation Oath is administered. The anointing follows, and then the

homage of the peers.

The bond between the sovereign and the people is finally ratified by their

natural allegiance to their sovereign. The form of the Oath of Allegiance

is now settled by 31 & 32 Vict. c. 72. All who hold public office take the

oath, but allegiance is due from all tlie people of the realm.

For the legislative, executive, and judicial functions of the Crown,

see Sovereign.

Crown Agent.—The Crown Agent is the solicitor to the Lord

Advocate's Uepartnumt, and has charge of the Crown Office, Edinburgh,

the headquarters of criminal administration. Correspondence between the

Lord Advocate and his de])utes on the one hand, and the Procurators-Fiscal

on the otlier, is carried oii through tlie Crown Agent. The arrangements for

the holding of sittings of the High Court of Justiciary are made between

the Crown Office and the Justiciary Office. All general orders and circulars

prepared by the Lord Advocate for the instruction of Crown Counsel, Pro-

curators-Fiscal, Slieriff Clerks, or other i)ul>lic officials, are issued from the

Crown Office. The office is also utilised for the collection of ])articulars

required for Parliamentary returns, and for obtaining information for the

Lord Advocate on matters of parliamentary interpellation or de])artmental

inquiry. The Crown Agent also acts as agent in all judicial ])roceedings,
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civil or criminal, in which the Lord Advocate appears as representing bis

own department. The Crowu Agent is appointed by tlie Lord Advocate, and

liolds ollice during i)loasure. Accordingly, he goes out of ollice with the Lord

Advocate. According to the ordinary routine of criminal work, whicii is the

mo.st important part of the work of tlie Crown Cilice, the Procurator-Fiscal

reports all serious offences, accidents, fires, or sudden deaths to the Crown
Agent. The latter lays the report before Crown Counsel, who return it to

him with tlieir instructions marked thereon. These instructi(jns are then

transmitted by the Crown Agent to the Trocurator-Fiscal. At all trials in

Circuit Courts of Justiciary the local Procurator-Fiscal acts as agent at the

trial, but at trials in the High Court at Edinburgh the Crown Agent attends

in that capacity, the Procurator-Fiscal being also present.

Crown Charters.—Original charters, properly so called, are

now seldom granted by the Crown, because most of the lands in the country

have already l)een dis])oncd by charter, or its equivalent. On account of the

provision of"' sec. 4 (jf the Conveyancing Act, 1874 (37 & 38 Vict. c. 94), to the

etfect that it is unnecessary for the renewal of an investiture to obtain from a

superior any charter, precept, or other writ by progress, and that it is in-

competent for a superior to grant any such writ Ijy progress, it has, since

the commencement of that Act, Ijeen unnecessary and incompetent for a

])roi)rietor of lands held of the Crown to obtain, e.rj., a Crown charter or

writ of resignation, or a Crown charter or writ of confirmation, for the

granting of which writs full provision was made bv the Titles to Land Con-

solidation Act, 1868 (31 & 32 Vict. c. 101, ss. 80 to 83). It is, however,

still competent to obtain from the Crown charters of novodamii>i, charters

of %dtima hccres, charters of bastardy, charters of mines and minerals under

the Statute of 5 June 1592 (intituled " An Act for the furthering of the

King's Commodities of Mines and Metals "), charters upon forfeitures for high

treason, and precepts and writs of dare constat.

Before the alxtlitionof writs by progress by the Conveyancing Act, 1874,

a clause of novodamus was often inserted in a charter by progress granted

by the Crown, with the object of securing the grantee of the charter against

the effects of feudal delinquencies incurred by his author or any former

vassal in the lands. As already stated, however, charters of novodanuis can

still be competently obtained from the Crown, and, as in the case of charters

of novodamus from subject-superiors, they may be obtained when the titles

of heritage have been lost, or when it is desired to obtain an extension of

the original grant, e.fi. a right to salmon fishings, or an alteration in the

conditions of' the holding. The form of a charter from the Crown will be

found in the Juridical Styles, i. 363. When a Crown charter of novodamus

is desired, the applicant requires to obtain the consent and approbation of

the Commissioners of Her Majesty's Woods, Forests, and Land Kevenues, or

any one of them, and of the Commissioners of the Board of Trade, untler the

hand of their secretary for the time being ; and he also requires to produce

written evidence of such consent, along with a note, praying for a charter

in terms of a draft thereof, prepared by a writer to the signet, which note

and draft he requires to lodge in the otVice of the Sheriff of Chancery (see

sees. 64 and 88 of Act of 1868, and sec. 57 of Act of 1874). After being revised

and adjusted, the chaft charter is engrossed in Chancery, and thereafter

lodged with the (.Jueen's and Lord Treasurer's Pemcml)rancer, who transmits

it for the sign manual of Her Majesty, and the signatures of the Commis-

sioners of Her Majesty's Treasury, <'>r any two of them, or, in case the charter
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of novodamus be vi lands lield of the rrince, and His Eoyal Highness be of

full age, for the consent and approbation of the Prince, signified under his

sign manual and the signature of the Commissioners.
"
After the charter of novodamus has been so signed, the Great (or Union)

Seal may be attached to it at the desire of the grantee, but all Crown writs

are now as effectual without the seal as if the same were appended thereto

(see 31 & 32 Vict. c. 101, s. 78).

When tlie Crown, as ultima hares, succeeds to land held of the Crown,

the dominium utile is deemed to be consolidated ipso jure with the dominium

directum ; and when the Crown succeeds to lands held of a subject-superior,

the Crown becomes proprietor of the dominium utile. The practice is for

the Crown to make, under certain conditions, a gift of the land to which it

so succeeds to the person who has the liest claim thereto, and the procedure

in the donation is (1) the obtaining of a warrant from the Crown, through

Exchequer, for making the gift
; (2) the finding of caution by the donee

;

and (3) the obtaining o'f a deed of gift (see Juridieed Styles, i. 359 and 364 et

seq.). The deed of gift passes the seal, and is signed by the Director of

Chancery, and the donee named under it can complete a title Ijy recording it

with a warrant of registration in the appropriate register of sasines. What

has been said regarding gifts of idtima hmrcs ai)plies to gifts in bastardy.

It is unnecessary to make any remarks on charters of forfeiture, for they

are now never used.

If the Crown grants a charter of mines and minerals under the

Statute of 1592, the form is not dissimilar from that used in a grant of

mines and minerals by a su1)ject-superior (see Juridical Styles, i. 370).

An heir, on the death of his ancestor who held lands of the Crown, can

complete his title by a writ or precept of clare consteit, just as if his ancestor

held the lands of a subject-superior ; l)ut as Crown writs and precepts of

dare constat are granted only after an heir has expede a service in his favour,

they are, it is believed, never appUed for in practice. The procedure for obtain-

ing them is set forth in the article Clake constat, Pkecepts and Writs of.

[For procedure in obtaining Crown charters, or writs, or precepts, see

31 & 32 Vict. c. 101, ss. 63 et seq. ; and on Crown charters and writs, see

Juridical Styles, 4th ed., vol. i. 341 et secj., and 5th ed., vol. i. 352 et seq.]

Crown Debts.—By the Treaty of Union, the English revenue

laws were introduced into Scotland ; and in place of the Scottish Exchequer

Court, a new Court of Exchequer was instituted for deciding all questions

relating to the revenues of customs and excise. This Court had the same

power and functions as the Court of Exchequer in England; and itwas

provided that the forms of recognisance and other securities for the king's

debts, and of actions and prosecutions thereon, should be similar to the forms

in England (6 Anne, c. 26; Ersk. i. 3. 30). In this way the provisions of the

Statute 33 Hen. viii. c. 39, as to the prerogative and preference of Crown

debts, were introduced into Scotland. The effect of the Statute of Henry

VIII. was to give the Crown a preference over the estate of its debtor in every

case where the other creditors had not obtained final judgment. In apply-

ing this regulation to Scotland, an exception was allowed in the case of

Scots heritage, where the same rules as to obtaining preference apply
' between the Crown and a subject as between subject and subject (Ersk.

i. 3. 31 ; Burnet, 1754, Mor. 7873). As to the transference of the power,

authority, and jurisdiction of the Court of Exchequer to the Court of

Session by the Act of 1856, see under Exchequer (Court of).
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Crown debts were formerly recovered by a speedy remedy in the Court

of Exchequer by means of Writs of Extent (Bell, Coia. ii. 41). Diligence

by the Crown is, howt^'or, now regulated by the Exclioquer Act (10 & 20

Vict. c. 56), which practically supersedes these Writs of Extent. Sec.

42 of that Act provides that nothing contained in the Statute "shall impair,

injure or alTect any preference of the Crown in competition with other

creditors; and in all questions of preference or competition the execution of

any charge at the instance or on behalf or f(U' Ijchoof (jf the Crown, and in

the case of deceased Crown deljtors to wIkuu no such charge has been given

in their lifetime, the execution of any arrestment or poinding at the instance

or on behalf or for behoof of the Crown shall be deemed and taken to be

equivalent in all respects to the teste of a Writ of Extent according to the

existing law and practice." Hence the Crown has a preference over

ordinary creditors if a charge for debt or other diligence at its instance

be begun before a decree of furthcoming or a final order after a sale under

the poinding is obtained (19 & 20 A'ict. c. 5G, s. 30). Even a landlord's

diligence in virtue of his hypothec does not avail against the Crown unless

a sale in the sequestration has actually taken place before the execution of a

charge by the Crown (Bell, Prin. 1241; Bankine, Leases, 347,355; Eohcrtson,

1802, M. 7891). But a right of pledge or lien is not injured by the diligence

of the Crown (r/ic Kinrj, 182G, Ikdl, Cum. ii. 54, n(jte) ; and it has be_en

thought that compensation may be pleaded against the Crown {Ihid. ii. 55).

Crown debts are exempt from the operation of the bankruptcy laws {ihid.

ii., 5th ed., 330, 453). At all events, until actual transference of the debtor's

property to the trustee, the Crown may by diligence obtain a preference

over the other cre.litors {The Croum, 1856, 18 D. 366, L. Mackenzie, p. 373).

A similar preference may, in a cessio, be obtained up till the date of the

decree. A discharge under the Bankruptcy Acts does not operate so as to

discharge any person " with respect to any debt due to Her Majesty or her

successors, or to any debt or penalty with which he shall stand charged at

the suit of the Crown, or any person for any offence committed aganist any

Act or Acts relative to any branch of the public revenue, or at the suit of any

Sheriff or other public oliicer upon any bail bond entered into for the appear-

ance of any person prosecuted for any such offence, unless the Com-

missioners of Her Majesty's Treasury for the time being shall consent to

such discharge" (19 & 20 Aact. c. 79, s. 148; Goudy on The Law of

Banhriqjtcij, pp. 40G, 427). In ranking under a sequestration, the Crown,

apart from the execution of diligence, is, in virtue of the provisions of 43

Geo. III. 0. 150 (now 43 & 44 Vict. e. 19, s. 88), preferred to all ordinary

creditors, and to claims secured by diligence or assignation for all assessed

taxes, land-tax, and })roperty or income tax to the extent of twelve months'

arrears. This claim, however, seems to be postponed to debtor's deathbed

and funeral expenses and the wages of servants, so far as the funds of the

debtor arc unattached by Crown diligence (Burton, 1.6; Goudy, o43).

Formerly, the Sanctuary afforded'the Crown debtor no protection agahist

personal diligence (Ersk. iv. 3. 25) ; and although imprisonment for del_>t is

in the ordinary case abolished, it is still competent for the payment (in^cr

alia) of taxes, fines, or penalties due to Her INIajesty (4:' v^' 44 Vict. c.

34, s. 4).
. .

The interest of the Crown is not alfected by the neglect oronnssiMn nt

its ofticials {Lord Advocate, 1884, 11 R 1046; Mcildam, 1860, 22 P. 1427).

But in any action an award of expenses mav be pronounced eitlu'r in favour

of or against the Crown (18 .*(' 19 Vict. c. 90: 19 v.^- 20 Vict. c. b^, s. 24 ;
Bell,

Com. i.^781, ii.40, 462: Prin. ss. 1241, 1247, 2291; More, Notes to Stair, So).
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Crown Lands.—Cvdwh lauds—the patrimouial property of the

sovereign—atford, along with the lulal estates in Orkney and Shetland, the

only examples in Scotland of allodial property, i.e. land held of no superior.

All other estates are held under feudal superiors, and ultimately under the

sovereign, from whom all grants of land originally come. Crown property is

of two kinds. It consists, first, of rights reserved to the Crown ; and secondly,

of the patrimonial estate of the sovereign. Under the head of reserved

rights are included rights of gold and silver mines, right of forestry, and

rights of fishing for salmon. Minerals under the sea, mussel-beds and

oyster-beds, mariiima incrententa, and ilotsam and jetsam, also belong to the

Crown {Smith, 1846, 8 D. 722 ; Gammell, 3 Macq. 419 ; J), of Sutherland,

1868,6 M. 199; Gunn, 11 H. L. 192; I), of Cornwall, L. E. 2 Ex. D.

156; Lord Advoeate, 1891, 19 R 174; see also under Eegalia). The patri-

monial estate of the sovereign includes lands, castles, strongholds, and

palaces, and also the principality of Scotland, which efteirs to the eldest

son of the sovereign, and failing a son, then to the sovereign himself jure

coroiue (Menzies, Conveyayicinfj, 510 ; Bell, Frin. 667-674).

It follows, from the nature of Crown rights, that the title to such pro-

perty is not instructed in the ordinary way. As the Crown holds of no

over-superior, infeftment (sasine or its modern equivalents) is unnecessary

to the completion of Crown rights. Hence where a vassal's estate falls to the

Crown by forfeiture, it becomes consolidated ip^o jure with the superiority

(Menzies, 808). In the case, however, of ,the Crown succeeding to a feudal

right, service is necessary ; but the retour to Chancery establishes a perfect

right to the lands.

The management of Crown lands—excluding the private estates of the

sovereign—was intrusted to the Woods and Forests Department by 2 & o

Will. IV. e. 112 ; 3 & 4 Will. IV. c. 69, ss. 2, 3 ; and see 14 & 15 Vict. c. 42,

ss. 1 and 2. The powers of the English Act 1829 (10 Geo. IV. c. 50), as to

dealing with Crown property, were extended to Scotland by 3 & 4 Will. iv.

c. 69, s. 3. In virtue thereof. Crown leases for thirty-one years of subjects

of any description, for sixty-one years of mines (other than gold and silver),

and for ninety-nine years for building or garden ground, may be granted.

The granting of leases of salmon fishings in the sea and estuaries within the

three-mile limit is a source of considerable revenue to the Crown (see Lovat,

1868, 6 M. 330 ; Steplicn, 1878, 6 11. 282). The management of the foreshore

is now in the hands of the Board of Trade (29 & 30 Vict. c. 62, s. 7 scq.
;

Piankine on Leases, 28, 30).

The Crown may also acquire land, on lease or otherwise, through the

Woods and Forests Commissioners. If the sovereign acquires the lease of a

subject by forfeiture or succession, he transfers it by gift to a donatory

(Eankine, supra. As to the private estate of the Crown, see 25 & 26 Vict,

c. 37 ; 29 & 30 Vict. c. 62 ; 36 & 37 Vict. c. 36 ; 37 & 38 Vict. c. 94, s. 60

;

Ersk. Last. ii. 3, ss. 14, 44; ii. 10. 19).

Crown lands are exempt from assessment under the Boor Law Acts {The

Advocate-General, 1852, 14 D. 356). Only property in the occupation of the

Oown, or of persons using it for behoof of the Crown, is exempt {University

of Edinlurgh, 1868, 6 M. (H. L.) 97). Tlie exemption extends to imperial

taxes {Cooriiher, 1883, 9 A. C. 61, overruling earlier case of Clark, 1880,

7 E. 1157). In practice, the Crown waives its claim to exemption

(Browne, Latiiig, 441; Guthrie Smith, Poor Law, 122). The right of

exemption enjoyed by the Crown is founded upon the doctrine that the

Crown is not affected by Statutes unless specially mentioned therein. (See

Somcrville, 1893, 20 E. 1050, where it was held i)y a m.-ijority of tlic whole
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Court tliat the ( 'lowii was not subject to the juristUction of the Kdinljuigh

Dean of Guilil Court, that Court having no jurisdiction over the Crown at

coniniou law, and there being nothing in the Edinburgh Municipal Statutes

to show that the Crown had consented to submit to the jurisdiction of that

Court. Tile opinion, however, was expressed by several of the judges in

that case, that when the Crown acquires property in ;i burgh by purchase,

it is bound by all local regulations regarding that property.) Tlie rule that

the Crown is not af'lected by Statutes unless specially named therein,

applies only to Statutes passed since the Union, and not to Acts of the

Scottish I'arliament {.Uar/s. of Inrehicss, 185G, 18 D. oGG).

Crown, Picas of.—By tlic ancient practice of Scotland, the

dusticiar and his dejiuLcs had exclusive jurisdiction in the crimes of murder,

robbery, rape, and fire-raising, which were accordingly called the four pleas

of the Crown. After the establishment of the Court of Justiciary by 1G72,

c. IG, the Lords of Justiciary exercised a piivative jurisdiction as to these

crimes down to the year 1887. Hume points out, however (ii. Gl), that

the jurisdiction of the Lords of Justiciary was not completely privative as

to all of these crimes. The Sheriff never seems to have exercised jurisdic-

tion as to the crimes of robbery, rape, and fire-raising. In the case of

murder, however, where the murderer was taken roJ-haiul, or immediately

after the fact, the Sherill" might try the case, provided sentence was pro-

nounced within twenty-four hours of the commission of the crime. If

this could not Ije accomplished, the Justice or his depute dealt with the

case. The period for doing justice by the Sheriff" on a rrd-liand murderer

was subse(|uently extended from one day to three. No Sheriff, however,

has taken cognisance of a charge for murder since last century.

The Criminal Procedure Act of 1887 (50 & 51 Vict. c. 35) makes it

competent for the Sheriff* to take cognisance of any crime except treason,

murder, and attem])t to murder under 10 Geo. iv. c. 38. Sec. 5G of the

Act of 1887 provides that: "It shall be lawful to indict in the Sheriff

Court persons accused of the crime of uttering a forged document, or of the

crime of robbery, or of the crime of wilful fire-raising, or of any of the

crimes under the Acts of Parliament for the prevention of persons going

armed by night for the destruction of game, which under these Acts can at

present be indicted in the Court of Justiciary only, but nothhig in this

clause contained shall render bailable any of the crimes above set forth,

which are not now bailable, or shall extend the powers of the Sheriff in

regard to punishment."

Cruelty (Conjugal).—See Judicial Sepae-vtiox.

Cruelty to Animals.—By the common law of Scotland, hurt-

ing or injuring animals miglit be prosecuted as malicious mischief. Ilume

and Alison mention cases where persons were punished for various acts of

cruelty to animals (Itume, i. 124: Alison, i. 450 ;
Alacdonald, 115). There

were two Acts passed in the reign of James vi.—the Act of 1581, c. 110

(" against the schameful oppression of slaying and houchiug of oxen, horses,

and other cattel "), and the Act 1587, c. 83. These Acts made the slaying

or houghing of horses and oxen puni.'^hable with death. But they were

passed merely to protect the property of the owners of the animals, especi-
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ally during spring and harvest labour, ^vhen the horses and oxen were

reciuired fur agricultural purposes. In England, cruelty to animals was

not a common-law offence, but there were several Acts dealing with the

subject—3 Geo. iv. c. 71 ; 3 Will. iv. c. 19 : 5 & G Will. iv. c. 59. These

Acts were repealed bv the Cruelty to Animals Act of 1849.

The Criidtii to Animals {Scotland) Ad, 1850.—The Act of 1849 did not

apply to Scotland, but in the next year an Act, 13 & 14 A'ict. c. 92, was

passed, intituled " An Act for the More Efiectual Preventiou of Cruelty to

Animals in Scotland," or, according to its shorter title, given by 55 & 5G

Vict. c. 10, the " Cruelty to Annuals (Scotland) Act, 1850." It was an Act

to prevent " wanton cruelty in the treatment of horses, cattle, and other

domestic animals in Scotland." By sec. 1 any person who cruelly beats,

ill-treats, over-drives, abuses, or tortures, or causes or procures to l)e

cruelly beaten, ill-treated, over-driven, abused, or tortured any animal, is

liable for each offence in a penalty not exceeding £5. By sec. 2 any person

keeping, or using, or acting in the management of any place for the purpose

of fightmg or baiting any Ijull, bear, Ijadger, dog, cock, or other kind of

animal, whether domestic or wild, is lial)le in a penalty not exceeding £5 for

every day during which he keeps, uses, or manages such place. The same

penalty is imposed on any person who suffers any place to be used as above.

Any person receiving money for the admission of any other person to such

a place is deemed to be the keeper thereof. Any person encouraging,

aiding, or assisting at the fighting or baiting of any of the above-mentioned

animals is also liable in a penalty not exceeding £5. By sec. 3 any

person keeping or using a house or place for the purpose of slaughtering or

killing horses or other animals (which are not intended for butcher's meat)

must take out a licence for that purpose. This licence is to be granted by

the Sheriff' of the county, on being satisfied that the person applying is a

proper person for keeping such house or place. Persons having a licence

must afffx over the gate or door of their premises a board with their names

and the words " licensed for slaughtering horses." Penalty for failure, £5,

and a further penalty of £5 for every day durhig which such Ijoard is not

affixed. By sec. 4 every person keeping or using such a place for slaughter-

ing horses, etc., must enter in a book a description of the colour, marks, and

gender of every horse or other cattle received for slaughtering. This book

must be produced, if required, before any magistrate, and may be inspected

hy any constable or person authorised ]jy the magistrate. Penalty for not

keeping the book, or for refusing to allow it to be examined, forty shillings

for each offence. By sec. 5 it is not lawful for any person licensed to slaughter

horses to hold at the same time a licence as a horse dealer. By sec. 6

any constable who has seen an offence committed against this Act, or has

received information as to an offence from any other person who declares

his or her name and place of abode to the said constable, is entitled to

apprehend the offender by the authority of this Act, and forthwith, without

any other authority or warrant, to convey such offender Ijefore a magistrate.

By sec. 7 every comx:)laiiit under tliis Act must be made within one

month after the cause of the complaint arises. The complaint may l)e

tried as a summary criminal case by any sheriff, or may be disposed of

summarily by justices of the peace or other magistrates. By sec. 8 any

magistrate convicting under the Act may, instead of imposing a pecuniary

penalty, order tlie offender to Ijc imprisoned for any time not exceeding three

calendar months. If a line which has been imposed is not immediately

paid, the magistrate may appoint a time before which payment must be

made, and, failing ^myment, may adjudge the offender to be imprisoned for
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any time not exceeding two calendar months, unless payment be made
sooner. By sec. 9 when any person having charge of a vehicle or animal

is taken into custody for an olfonro against the Act, a constable may take

charge of tiie vehielc or animal, and d(!posit tlie same in a place (jf safe

custody, as a security for payment of penalty, and of expen.ses which may
be incurred lor taking charge of and keeping the said vehicle or animal.

The magistrate bei'ore whom the case is heard may order the vehicle or

animal to l)e sold for the purpose of satisfying the penalty imposed, and
reasonable expenses in default of payment, liy sec. 10 no action can be

brought against any magistrate or other person for anything done in per-

suance or under the authority of this Act unless such action is com-
menced within two months after the fact committed. Notice and particulars

of sucli action must be given to the defender at least a month before the

action is commenced. By sec. 11 the word "animal" is defined as mean-
ing any horse, mare, gelding, bull, ox, cow, heifer, steer, calf, mule, ass,

sheep, lamb, hog, pig, sow, goat, dog, cat, or any other domestic animal.

Tiie word " over-drive " also signifies over-ride. By sec. 12 nothing con-

tained in this Act shall prevent a person offending against it from being

prosecuted and punished at common law or under any other Statute.

Cases as to what Animals come under the Definition.—It was held that a

cock did not fall within the definition of animal given in sec. 11, and that

therefore cruelty to a cock was not an oll'ence under sec. 1 of the above-
mentioned Act {Johnstone, 1892, 20 E. (J. C.) 37). The result of that decision

was that cock-figiiting was not illegal unless it was carried on in a place kept
for the purpose. But an Act dealing with the subject was passed in 1895.

58 Vict. c. 13 provided that the definition of the word " animal " in sec. 11

of 13 & 14 Vict. e. 92, should be amended by adding at the end thereof

the words, " or any game or fighting cock, or other domestic fowl or bird,"

and that every person who should in any manner encourage, aid, or assist at

any cock-fight, whether in a place kept for that purpose or otherwise,

should be guilty of an otlence under the said Act. By the English Cruelty
to Animals Act, 1849, the definition of animal is the same as in the Scotch
Act of 1850 ; but that definition was amended by sec. 3 of 17 & 18 Vict,

c. 60, which enacted that " animal " should mean any domestic animal,

whether of the kind or species enumerated in the principal Act or of any
other kind or species whatever, and whether a quadruped or not. It has

been held that rabbits {Aplin^l^^o, 2 Q. B. 57), tame sea-gulls ( Yates, 1896,

1 Q. B. 167), performing lions kept in a cage {Harper, 1894, 2 Q. B. 319),

are not domestic animals within the meaning of these Acts. Linnets kept
in a state of captivity and trained as decoy birds, for the purpose of bird-

catching, were held to be domestic animals within the meaning of these Acts
{Colam, 1883, 12 Q. B. D. 66).

Cases as to what Amounts to Cruelty.—It has been held in Scotland that

dishorning of cattle by sawing olf their horns close to the skull is not an
otlence against sec. 1 of the Cruelty to Animals (Scotland) Act, 1850. It

was proved that the operation caused great pain to the animals operated
upon, but that the operation had been skilfully performed, and that its

effect was to prevent the cattle from injuring each other when fed in courts.

It was also proved that the practice was in common use over a large district

in Scotland {Todricl; 1891, 18 E. (J. C.) 41 ; Benton, 1888, 15 E. (J. C.) 84). In
England, it has been held that the operation of dishorning caused extreme
pain, without adequate and reasonable object, and was imnecessary abuse of

the animal, and amounted to a contravention of sec. 2 of 12 & 13 Vict. c. 92.

That section is the same as sec. 1 of the Scotch Act of 1850 {Ford, 1889, 23
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Q. B. D. 203). It has also been held in England, that a person who performs

with reasonable care and skill a painful operation on an animal for the

purpose of benefiting the owner by' increasing the value of the animal, is

not guilty of an offence against sec. 2 of 12 & 13 Vict. c. 92, even though
the operation is in fact unnecessary and useless. The operation performed
was spaying or cutting out the uterus and ovaries of sows {Lewis, 1887, 18

Q. B. D. 532). Cutting cocks' combs was held to be a contravention of the

above-mentioned section {Murphy, 1876, 2 Ex. D. 307). A person was
walking with two small dogs. A large dog attacked the other two. The
owner of the small dogs tried to pull the big one away from them, but
having failed to do so, struck it twice with a knife, thereby inflicting two
wounds, of which the dog died next day. It was held that his conduct did

not amount to wanton cruelty wnthin the meaning of sec. 1 of the Act
{Cornelius, 1880, 7 K (J. C.) 13). A conviction was quashed in a case where
a person had been convicted under sec. 1 of the Act for firing from a

distance of five yards at a dog which had been trespassing after game in a

field belonging to the employer of the accused {Jaclc, 1880, 8 E. (J. C.) 1).

A complaint under the Act, which set forth that the panel, a cab-driver,

did cruelly ill-treat a horse under his charge by allowing it to remain yoked
to his cab on a country road during a night in October, said horse suffering

severely from hiuiger, cold, and exposure, was held relevantly libelled

{diss. Lord Young) {Anderson, 1881, 9 E. (J. C.) G). An innkeeper's servant

drove a pair of horses several journeys (in all about twenty miles) in a

waggonette which held nineteen people. One of the horses showed signs of

distress, and the innkeeper ordered it to be changed to another waggonette
holding twenty-four people, and which was drawn by three horses. The horse

fell dead in the street after it had run nine miles in the second waggonette.

It was held that the innkeeper was rightly convicted of cruelty to

animals l^y over-driving {Carmichael, 1887, 1 White, 333).

Amount of Personal Knoidcdge to he Proved against a Person Accused
under the Act.—In a case where the owner of a horse was convicted under
sec. 1 of the Act of 1850, for causing the horse to draw a cart when it was
unfit to be worked, from having an open sore beneath the saddle, the con-

viction was set aside, because it was not proven that the accused had any
knowledge of the condition of the horse at the time. It was Ijeing worked
by the accused's servant at a place some miles distant from the residence

of the accused ( ^FrvyA^, 1890, 17 E. (J. C.) 29). On the other hand, a

complaint against a butcher for contravention of the Act, which set forth

that at a place where he conducted part of his business, and which was in

the immediate neighljourhood of his residence, he ill-treated cattle, or caused

or procured them to be ill-treated, by leaving them without food, was held

relevant although it did not set forth personal knowledge of the facts com-
plained of {Wilson, 1874, 1 E. (J. C.) 16). In an earlier case, where a

person was charged with a contravention of the Act of a similar nature,

the complaint was held irrelevant, in so far as there was no averment of

knowledge on the part of the accused that the supply of food provided for

sheep was insufficient {Sharp, 1872, 2 Coup. 273).

Dogs must not he Used for Purpose of Draught.—By 17 & 18 Vict. c. 60,

s. 2, any person who, on any public highway in any part of the United
Kingdom, uses any dog for the purpose of drawing or helping to draw any
cart, carriage, truck, or barrow, is liable to a penalty not exceeding 40
shillings for the first offence, and not exceeding £5 for the second and
every subsequent offence.

Vivisection.—Cruelty to Animals Act, 1876 (39 & 40 Vict. c. 77).—Prior
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to 187G, there had been no law to regulate the practice of vivisection of

animals iov the purpose of scientific and medical icsearch, but in tliat year

an Act was passed wliich proceeded on' the preamble tliat it is expedient to

amend tlie law relating to cruelty to animals by extending it to the cases

of animals wliich, for medical, physiological, or other scientific purposes,

are subjected when alive to experiments calculated to infiict pain. Sec. 2

prohibits y)ainful experiments on animals, except subject to the restrictions

inqHjsed by Liiis Act. Any person performing or taking part in perform-

ing any experiment calculated to gi\r pain, in contravention of this Act,

is liable to a penalty not exceeding £50 for the first offence, and for the

second or any subsequent oifence a penalty not exceeding £100 or im-

prisonment for a period not exceeding tliree nicnitlis. Sec. 3 lays down the

following restrictions as to performance of painful experiments on animals :

—

(1) The experiment must be performed with a view to the advance-

ment by new discovery of physiological knowledge, or of knowledge which

will be useful for saving or prolonging life or alleviating sufTering ; and

{'I) the experiment must be performed l)y a person holding such licence

from one of Her Majesty's Principal Secretaries of State, in this Act

referred to as the Secretary of State, as is in this Act mentioned, and in

the case of a person holding such conditional licence as is hereinafter

mentioned, or of experiments performed for the purpose of instruction in

a registered place ; and (3) the animal must during the whole of the ex-

periment be under the influence of some anaesthetic of sufficient power to

prevent the animal feeling pain ; and (4) the animal must, if the pain is

likely to continue after the effect of the an;esthetic has ceased, or if any

serious injury has been intlicted on the animal, 1)6 killed ])efore it recovers

from the intluence of the anaesthetic which has been administered; and

(5) the experiment shall not be performed as an illustration of lectures in

medical schools, hospitals, colleges, or elsewhere ; and (G) the experiment

shall not be performed for the purpose of attaining manual skill. Provided

as follows, that is to say : (1) Experiments may be performed under the

foregoing provisions as to the use of amcsthetics by a person giving illus-

trations of lectures in medical schools, hospitals, colleges, or elsewhere, on

such certificate being given as in this Act mentioned that the proposed

experiments are absolutely necessary for the due instruction of the persons

to whom such lectures are given, with a view to their acquiring physio-

logical knowledge, or knowledge which will be useful to them for saving or

])rolonging life or alleviating suffering; and (2) experiments maybe per-

formed without anaesthetics on such certificate being given as in this

Act mentioned that insensibility cannot be produced without necessarily

frustrating the object of such experiments ; and (3) experiments may be

performed without the person who performed such ex|)eriments being

under an obligation to cause tlie animal on which any such experiment is

performed to be killed before it recovers from the inihieme of the

anirsthetic, on such certificate being given as in this Act mentioned that

the so killing the animal would necessarily frustrate the object of the

experiment, and provided that the animal be killed as soon as such

object has been attained ; and (4) experiments may be performed not

directly for the advancement by new discovery of physiological knowledge,

or of knowledge which will be useful for saving or prolonging life or

alleviating sutiering, but for the purpose of testing a particular former

discovery alleged to have been made for the advancement of such know-

ledge as last aforesaid, on such certificate being given as is in this Act

mentioned that such testing is absolutely necessary for the etiectual
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advancemeut of such knowledge. Sec. 5 enacts that, notwithstanding

anything in this Act contained, an experiment calculated to give pain

shall not he performed without ana'Sthetics on a dog or cat, except on
such certificate being given as in this Act mentioned, stating, in addition

to the statements hereinbefore reqiiired to be made in such certificate,

that for reasons specified in the certificate the object of the experiment

will be necessarily frustrated unless it is })erformed on an animal similar

in construction and habits to a cat or dog, and no other animal is available

for such experiment ; and an experiment calculated to give pain shall not

be performed on any horse, ass, or mule, except on such certificate being

given as in this Act mentioned that the object of the experiment will be

necessarily frustrated unless it is performed on a horse, ass, or mule, and
that no other animal is available for such experiment. Sec. 6 prohibits

absolutely any public exliibition of painful experiments on animals, under

a penalty not exceeding £50 for the first offence, and not exceeding £100
or imprisonment for a period not exceeding three months for the second

ofience. Any person publishing an advertisement of any such intended

exhibition is liable to a penalty not exceeding £1. A person punished

for an offence under this section is not for the same offence punishable under
any other section of this Act. Sees. 7 to 11 provide for the granting of

licences to perform experiments upon animals ; for registering places

where such experiments may be jierformed ; and for reports to and inspec-

tions by order of the Secretary of State. Sec. 12 grants power to a judge

to grant a licence for experiments on living animals in any case where he

is satisfied that it is essential for the purposes of justice in a criminal case

to make any such experiments. In Scotland, offences against this Act
may be prosecuted and penalties recovered under the provisions of the

Summary Procedure Act of 18G4, but a person accused of an offence in

respect of which he would be liable to a ])enalty of more than £5 may
object to be tried before a Court of summary jurisdiction, in which case

proceedings may he taken against him on indictment before the High
Court of Justiciary in Edinljurgh, or the Circuit Court. Sec. 21 provides

that no prosecution against a licensed person shall be instituted except

with the assent in writing of the Secretary of State. Sec. 22 provides

that the Act shall not apply to invertebrate animals. This Act has not

been the subject of decision either in the High Court of Justiciary or in

the Queen's Bench Division in England.

The Cruelty to Animals (Scotland) Act, 1895 (58 Vict. c. 13).—This Act
was passed to prevent cock-fighting. Its provisions are given above in

dealing with the question as to w^hat animals are domestic animals in the

sense of the Act of 1850.

Cruelty to Children.—Certain forms of cruelty to children are

offences punishable at common law. To expose or desert an infant is itself

criminal, and it is unnecessary to libel or prove actual injury (Hume, i. 299
;

Alison, i. 162). If injury does result, it is an aggravation ; and if death is

caused, the offence may amount to culpable homicide, or even to murder {Kerr,

1860, 3 Irv. 645). It is a crime to place a child in circumstances of danger to

its life, although there is no intention to desert it, as where a child was sent

by its mother in a basket by rail, without placing it under the charge of

anyone, and without informing the railway officials of the contents of the

parcel {Gibson, 1845, 2 Broun, 366). The punishment is imprisonment or

penal servitude.
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The insufficiency of the common law has led to the passing of several

Statutes for the further protection of children. The Prevention of Cruelty

to Children Act, 1894 (57 & 58 Vict. c. 41), repealed the earlier measures,

but consolidated and re-enacted their pnjvisions. This Act, while not

aflecting the right of parents and guardians to administer punishment

(s. 24), makes anxious provision for the prevention ot ill-treatment.

Offences.—The leading offence—called an " offence of cruelty " (s. 1 (5))

—

is committed by anyone above the age of sixteen who, having the custody,

charge, or care of a child under sixteen, " wilfully assaults, ill-treats,

neglects, abandons, or exposes such child," or causes or procures the same,

in a manner likely to cause it unnecessary suffering, or injury to its health,

including bodily injury or mental derangement. On conviction on indictment,

the offender is liable to a fine not exceeding £100, with the alternative or

additional punishment of imprisonment, with or without hard labour, for a

period not exceeding two years. Where the oh'ender has a pecuniary

interest in the death of the child, and knew of tliis interest, the Court may,

in its discretion, increase the fine to £200, or, in place of any other penalty,

award a sentence of penal servitude for any term up to live years. On
conviction before a summary Court, the maximum fine is £25, and the

maximum period of imprisonment, alternative or additional to the fine, is

six months, with or without hard labour. The child's death does not

prevent a conviction under this section, either summarily or on indict-

ment (s. 1).

Certain restrictions are also placed on the employment of children.

The Act prohibits anyone from causing, and persons having the custody,

charge or care, from allowing, (1) a boy under fourteen, or a girl under

sixteen, to be in any street, premises or place, for the purpose of begging,

whether under pretence of singing, playing, performing, selling, or otherwise
;

(2) a child of that age to be in any street or licensed drink premises, not

being premises licensed for entertainments, for the purpose of singing,

playing, performing for profit, or selling, between 9 p.m. and 6 a.m.;

provided that these hours may be extended or restricted from time to time

by bye-law of the local authority (as defined in s. 26) ; (3) a child under

eleven to be at any time in any street or in premises licensed for drink or

for public entertainments, or in a place of public amusement to which the

public are admitted by payment, for the purpose of singing, playing, per-

forming for profit, or selling; or (4) a child under sixteen to be in any

place for the purpose of being trained to any acrobatic or other dangerous

performance—a provision which, however, does not apply where the child's

parent or legal guardian is himself the trainer. An offence against these

prohibitions is punishable on summary conviction with a fine not exceeding

£25, or alternatively, or in addition thereto, imprisonment for any term up

to three months, with or without hard labour. These provisions do not apply

to occasional sales or entertainments for charitable purposes, though where

the sale or entertainment is to be held in premises licensed for the sale of

drink and not for public entertainments, a special exemption is required

(s. 2). The School Board is empowered to grant a licence, on such condi-

tions as it sees fit, for the employment of children above the age of seven

in public entertainments, or fur training them to acrobatic or other perform-

ances, provided the Board is satisfied of the fitness of the children and of

the sufficiency of the provision made for their health and kind treatment.

Applicants for such licence must give seven days' notice to the chief officer

of police in the district, who may appear and object ; and they must within

ten days after the licence is granted send a copy of it to the local inspector

VOL. IV. 2
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of factories and workshops, on pain of a fine not exceeding £5. Inspectors

under the Factory and AVorkshop Act, 1878, may be required by the

Secretary for Scotland to see whctlier the conditions of such licence are

duly fulfilled (s. 3).

The Children's Dangerous Performances Act, 1879 (42 & 43 Vict. c. 34),

may also be here referred to, which provides that anyone causing a child

under the age of fourteen to take })art in a public exliibition or performance

of a dangerous character, and a parent or guardian aiding and abetting, shall

be liable on summary conviction to a fine not exceeding £10. Where an
accident causing bodily harm occurs to a child so employed, the employer
may be charged with assault, and the Court, on conviction, may award the

child damages against him, to an amount not exceeding £20.

Arrest of Offender and Disposal of Children.—The powers given by the

Prevention of Cruelty to Children Act, relating to the arrest of offenders

and the safety of children, apply also to certain other offt^nces specified in a

schedule appended to the Act. These include offences under the Children's

Dangerous Performances Act, 1879, and "any other offence involving bodily

injury to a child under the age of sixteen years " (sched.).

The Sheriff or Sheriff-Substitute may, on sworn information of ill-

treatment, or of the commission of any of the offences scheduled, towards

a child under sixteen, issue a warrant authorising a superior officer of

police to apprehend the accused, to search for the child, and, if the

complaint is well founded, to remove the child temporarily to a place of

safety (s. 10). A person committing an "offence of cruelty" or any of the

offences scheduled, may, if he is likely to abscond, or if his name and address

are not known or ascertainable, be apprehended by a constable without

loarrant, and may be admitted to bail by the officer in charge of the police

station to which he is taken (s. 4). Where any of these offences has

been committed, or an offence under the prohibition against employing
children to beg, a constable may take the child to a temporary place of

safety. In the case of a child so removed, or one removed under a warrant,

an order may be made by the Summary Court for its care and detention

until the charge against the accused has been determined, or until a reason-

able time has elapsed (ss. 5 and 10). A child under sixteen may, on the

conviction or committal for trial of a person having charge or control of it,

be removed by order of the Court, after inquiry, and committed to the

custody of a relation or other person who may be willing and suitable, until

the child attains the age of sixteen, or for a shorter period
;
provided that

no such order is to be made unless a parent (or guardian) has been con-

victed, or committed for trial, or bound over to keep the peace towards the

child (s. 6). The Court, in selecting the guardian, is, if possible, to have
regard to the child's religious persuasion (s. 8). The ])erson intrusted

with the custody has the same powers of control and the same obliga-

tions for maintenance as if he were the child's parent, and the Court has

power to order the parent to contribute to the child's maintenance. (For
special powers of the Court where the parent is a habitual drunkard,
see Drunkards, Habitual.)

Procedure, etc.—The Court of Summary Jurisdiction for the purposes of

the Act is, in Scotland, the Sheriff or Sheriff-Substitute (s. 26), and appeals

are allowed to the High Court of Justiciary (s. 19). A summary conviction

is not competent unless the offence was committed wholly or partly within
six months before the complaint was made (s. 18). The accused and the

accused's wife or husband are competent, but not compellable, witnesses

(s. 12). Provision is made for taking the child's deposition on oath where
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necessary owing to its state of health, and for proceeding without its

attendance in Court (ss. 1:5 and Ki). The rarochial Hoard (now the

Parish Council) is empowered to iiay, out of the funds under their control,

the reasonable costs of [)roceL'dings taken under tlie Act liy their direction

in regard to the assault, ill-treatment, nt-glect, abandonment, or exposure

of any child (s. 21).

CruiVCS and Zaires.—A cruive is a contrivance placed on a

rivL-r for the puipnse of caU liiiig salmon. It either is placed beside a dam
or has stone walls i)uilt across the river on either side of it. The trap

itself is made of spars, stakes, or wickerwork. 'J'he following description of

a cruive is taken from the pleadings in the House of Lovdn (HclLrrkm \.

Scott, 17G9, Mor. U27G) :
—

" A strong wall is Ijuilt across the river, called the

cruive-dyke. The side which fronts the stream is nearly perpendicular,

the lower side is built with an easy slope. In the wall certain openings or

gaps are left in which are placed the engines for catching the fish, called

the cruive-boxes, and which are so constructed as to serve the purpose of

eatehing tish of proper size, l)ut also of sulTering small fish and fry to pass

through. For this })urpose the two ends of the cruive-boxes are made witii

hecks or racks of a certain wideness, and the hecks at the upper end, which

receive the stream, are all innnovea1)le, except so many of them as are

made to draw out by making an o]>cning of an ell wide, which is done from

sunset Saturday till sunrise Monday, called Saturday slop. The racks or

hecks at the lower end are like two folding doors placed angularly towards

each othei' and sloping into the cruive-box, where they are sharpened at

the ])()ints, and stand three inches asunder. These are so constructed as

to yiekl on the smallest pressure, in order to let into the cruive the largest

fish ascending the river, but prevent them from getting hack by the sharp-

ness of the points, and being shut l)y the force of the stream. These lowest

hecks are called the inscales." (House of Lords A])])cal Papers, 1772.)

Cruives are now the only stationary engines ^^ hieh can be legally \ised

for salmon fishing. They may not he placed in any part of a river where

the tide is perceptible at its highest ]K)int, and neither prescriptive posses-

sion nor an expressed grant from the Crown will justify their use in such a

position {Mad-cnzic, 1840, 2 D. 1078). This and other regulations as to

cruives were laid down by a series of Statutes, the earliest of which is

Robert I. 1318, c. 12. There are many statutory enactments (1424, c. 11

;

1477, c. 73; 1489, c. 15; 1563, c. 68; 1581, c. Ill; 1685, c. 20) and old

decisions as to the construction and use of cruives, hut these Acts and

decisions need not he referred to in detail, as the Salmon Fisheries Act

of 1862 empowered the Fishery Commissioners to issue new regulations as

to the construction and use of cruives (25 & 26 Vict. c. 97, s. 6). A series of

bye-laws dealing witli the subject was issued hy the Commissioners in 1865,

and is still in force. These l»ye-laws will be found in Schedule F of 31 & 32

Vict. c. 123. They contain' minute directions as to the construction of

the cruive. The heck or rails and inscales are to be removed during the

annual close-time: and the hecks or rails are to be removed, and the

inscales are either to be removed or kept open for the space of four feet,

during the weekly close-time (or Saturday's slop, as it was originally called

in the Act 1477, c. 73, re-enacted by 9 Geo. iv. c. 39). No cruive is

to be constructed in siicli a way as to prevent persons duly authorised from

insi^ecting it, and ascertaining whether the law is being duly complied with.

No cruive can be altered so as to create a greater obstruction to the free
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passage of iisli than at present exists. The Act of 18G2, which empowered
the Commissioners to issue these regulations, contains the following proviso :—" Provided that such regulations shall not interfere with any rights held

at the time of the passing of this Act under any royal griint or charter, or

possessed for time immemorial." A question as to how far the power of the

Commissioners was limited by this proviso was considered in a recent case.

The Court of Session in 1774 had pronounced a decree in regard to the

width of the cruives belonging to the Earl of Fife in the river Deveron. By
that decree the width had been fixed at thirty-seven inclies. The regulations

of the Commissioners required that the width should be four feet. The Duke
of Fife Contended that he was entitled to have his cruives of the same
width as before, and relied on the proviso in the Act and on the former

decrees of the Court. The Fishery Board maintained that the Dnke was
l)ound to alter his cruives so as to bring them into conformity with the

regulations. There was nothing as to the width of the cruives in the Duke's

charters. It was held that the former decrees were merely of a regulative

character, and conferred no immunity, and did not denote any right of the

character which is safeguarded by the proviso in the Act of 1862. The
proviso was intended to protect existing rights of fishing, not to prevent

new regulations being passed to modify or alter existing regulations as to

the mode and manner in which the right might be exercised {Duke of Fife,

1897, 4 S. L. T. 429). By sec. 28 of the Act of 1808, the District Board
and its officers, or any police officer, has a right to examine a cruive in

his district. By sec. 13 of the same Act, the District Board has power l)y

agreement to purchase, for the purpose of removing it, any cruive which
they may deem it expedient to remove for the benefit of the fisheries in

their district. The power of purchase cannot be exercised by the District

Board unless with the consent of the proprietors representing four-fifths in

value of the fishings on the roll in the district.

The right to fish liy means of cruives is not conferred Ijy a general

grant of salmon fishing. It may be acquired hy a special grant of cruive

fishing, or l)y possession of cruive fisliing for the prescriptive period

following upon a general grant of salmon fishing, or upon a Crown charter

conveying lands cum piscationihus (Johnstone, 1799, 4 Pat. App. 274 ; Mar/s.

of Inverness, 1775, Mor. 14257). The right to fish by cruives will be strictly

confined to such cruive fishing as has been possessed for the prescriptive

period {Heritors of Don, 1665, Mor. 10840
;
per Ld. Blackburn in Lovat,

1880, 7 Ft. (H. L.) 164). It is doubted whether, where a general right to

salmon fishings has been conveyed, the Crown can thereafter grant a right

of fishing by cruives in the same river. In one case an objection that such

a grant of cruive fishing was ultra vires of the sovereign, was repelled

(Duke of Gordon, 1778, Mor. 14297, 3 Pat. 679 : but see Duke of Arr/yll,

1891, 18 Ft. 1108, per Ld. Eutherfurd Clark). The Court refused to

forbid cruive fishing in a river on the ground that it interfered with

the right of the upper heritors to float timber down the river, but

made regulations by which the rights of the upper heritors and the

grantee of the fishing might both J3e exercised {Duke of Gordon, 1781,

Mor. 12820).

Zaires, otherwise called yairs, weirs, or fish dams, are not now in use in

fresh waters. A zaire was an enclosure the walls of which were made of

stone, wood, or wickerwork. Fish enter it by an entry which is wide at

the open side and narrow in the interior ; and fish having once got inside,

have great difficulty in finding the small exit. The right to fish for white
fish by means of zaires does not allow the proprietor to use them for taking
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salmon (Frascr, 1829, 8 S. 14); nor can they be used in lidal waters

(Mackenzie, 1840, 2 D. 1078).

[Rankine on Layidoicncrsldp, ord ed., \)\). 252, 274, 27G, 287; Stair, ii. Z.

s. 7U ; Ersk. ii. 6. s. 15
;
Bell, rrin. s. IIIG : Stewart on Fishimj.']

See Fishing.

Culpa..—Fault.—An expression used in the law ol' Scotland in

coimccLiuu with a wrong independent of contract, and also in connection

wilh contract. In cases of civil delict, culjja is now regarded as synonym-
ous with negligence, which (Faulds, 1801, 2o 1). 4.'37) describes a breach

of a duty which the circumstances of the case impose. The standard of

care is that which an ordinarily prudent man woidd observe in his own
att'airs. At one time an attempt was made tu divide cu/jya into three

degrees: (1) lata, qua: dvlo wquijjaratiw; (2) Levis, sm intermediate degree,

corresponding practically with a breach of the standard above mentioned

;

and (o) Icvissijmc, or slightest fault. The distinction Ijetween the last two
has, however, been finally abandoned in Scots law (Machititosh, 1804, 2 M.

1857); and it has been much questioned if the distinction ever obtained in

Itoman law (Mackenzie, Roman Law, 208). A\'itli regard to the first two,

the view now taken is, that if there is cidim there is liability ; and whether
there has been fault, depends on the nature of the duty incumbent on the

alleged wrongdoer. The distinction still survives, however, to the ell'ect of

rendering a trustee liable in penal interest for funds lost through wilful

mismanagement ; whereas if they are lost merely through indiscretion, he

will be liable onlv in such interest as the funds would have yielded

(M'Laren on Wdls, ii. Vl-A'o).

In the domain of contract, the amount of diligence required, failure to

observe which is cuIjm, is also a question of circumstances, depending on

the nature of the contract (Gibhin, 1808, L. E. 2 P. C. ;U8). Of a lawyer

or doctor it is said, spondet jicritiam artis, which means that he undertakes

to give the skill of an ordinary man in his profession, and that he is not

liable for a mere mistake {Landell, 1845, 4 Bell's App. 40). In a contract

of carriage of passengers, on the other hand, the duty of the lessor of a

vehicle and horses is said to be to take all the care possible to secure safety

(Ill/man, 1881, L. E. Q. B. D. 087). The question always is. What is the

implied obligation in the contract ? and that question must be decided upon
a construction of each contract. It has been accepted, however, as a

general rule, following the lloman law, that greater diligence is expected

of one who is benefited l)y a contract, and less from him who reaps none;

and that where both parties arc equally benefited, the same diligence is

re(|uired from each (Mackenzie, p. 210).

Culpa tenet SUOS auctores.—LiabiUly for fault attaches

only to its author.—A maxim in the law of delict, distinguishing it from

contract, in which latter a person is liable not only for his own acts but for

those of his agent. Authority to act for another person does not, with the

important exception of the case of Masteu and Servant (ichich sec), in-

volve that person in liability for delict connnitted by the person authorised.

There is no representation in debet. A husband, for instance, is not liable

for a wrong committed by his wife (Mullen, 1881, 18 S. L. P. 493) : nor

one i»arty, contributing to the production of a nuisance, for the contribu-

tion of other ].arties \Cour(n, 1870, 4 P. (II. of L.) 14). P.ut if the party
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sought to be held hable has authorised another to do tlie wrongful act,

then the law holds the iujuiious act to he his act.

Liability of Employer for Contractor.—The general rule is that an em-
ployer is not liable for the wrongful act of a contractor to whom he has

delegated the execution of work {Stephen, 1876, 3 R. 535). This rule, how-
ever, is subject to two exceptions, viz. : (1) when the employer retains con-

trol of the work : (2) when the work is necessarily of a hazardous cliaracter,

althouirh carefully carried out.

(1) AVhere an employer retains control of tbe woik, and a coutractor

merely carries out his instructions, and in so doing causes damage, the

wrongful act is trul}- that of the employer, though the hand doing it is that

of the contractor (Boicer, 1876, L. E. 1 Q. B. D. 321 ; Stephen, supi-a). Thus
where an employer caused a contractor to work at niglit in altering a l)uild-

iug, part of which was occu})ied by pursuer as a hotel-keeper, and pursuer's

trade was injured by the disturbance {Miller, 1885, 13 R. 309); where an

employer did not take care to see tliat the demolition of a building was
effected so as not to injure, by the dust and lime sent into the air, an
adjoining shop (Cameron, 1881, 9 R. 26) ; where an employer, being informed

that the contiactor had placed a heap of gravel on the roadway, allowed it

to remain there (Bun/ess, 1845, 1 C. B. 578) ; where an employer caused a

contractor to open u]i streets for which the employer had no authority

(Ellis, 1853, 2 El. & Bl. 767)—the employer was held liable. After a contractor

lias finished the work, and his em})loyer has taken it off his hands, an action

will then lie against the employer (M'Intyre, 1883, 11 R. 64, Glegg, 251).

(2) A person who undertakes an operation on property necessarily

hazardous to his neighl)ours, does not escape liability for damage caused ]»y

employing a coutractor to do the work. Since it is the operation which in

itself is dangerous, and not the manner of doing it, the injurious act is

regarded as the act of the employer. In such a case an employer cannot

escape liability, e^'en by binding a contractor to take effectual precautions

to prevent injury (Dalton, 1881, L. R. 6 A. C. 740, 791). Accordingly, an
employer, who had taken a contractor so bound, was found liable for injury

caused l)y the dangerous operation of taking down a gable and digging out

foundations (Bower, 1876, L. R. 1 Q. B. D. 321). But where the work is

of a simple kind, and not likely to cause damage if carried out with ordinary

care, a })erson who delegates it entirely to a contractor is not lialjle if the

contractor causes damage. If, for instance, a contractor causes damage in

the safe operation of plastering a house, he, and not his employer, is lialjle

(M'Lean, 1850, 12 D. 887).

A statutory oldig-ation cannot be got rid of 1)v delcfj-ating to a contractor

the operations enjoined l)y Statute to be executed (Gray, 1864, 5 B. & S. 970).

But where the Statute authorises delegation of the execution of the work it

sanctions, it has been thought that the employment of a contractor, who
is put in complete control of the work, will ]-elieve the em])loyer (Stephen,

1876. 3 R. 535) : and in a question arising under the Tianiwavs Act, in Eng-
land, it was so held (Alldred, 1891, 2 Q.'B. 398).

Liability of Landlord for Tenant.—A landlord is not liable for an injuri-

ous act of his tenant committed witout his authority (Collins, 1837, 15 S. 903).

A landlord has no legal implication in the act of his tenant beyond what
the terms of the lease show ; and where powers are given to the tenant, the

landlord is entitled to assume that they will l)e exercised carefully, and not
negligently. A landlord, letting a subject, coid'ers oidy tiie legal use. Con-
sequently a landlord was held not lialjle where his tenant negligently wrouglit

a ferry (Duncan, 1877, 14 S. L. \l. 603), built a dam (Houferson, 1818, 15 1).
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8G8), deprived an inferior riparian ])r(ij)rietor of water (Glasgoio Marjistrates,

1825, 1 W. k 8. 15P,), allowed a water-closet to overlhnv {Weston, 1839, 1 D.

1218), ]n)lluted a river in using a factory on the river Ijank {Buccleuch, 1866,
5 M. 219). Nor is the lessor of a moveable liable for the use the lessee

makes of it {Smith, 1891, L. R 2 Q. B. 403 ; Wilson, 1887, 24 8. L. R. 541).

But a landlord is liable for letting his property for a purpose wliicli

necessarily causes a nuisance {Duncan, supra), and, tlie lease Ijeing silent,

for authorising tlie carr\'ing on of a nuisance {Dunn, 1837, 1') 8. 853;
Collins, 1837, 15 S. 895; Hunter, vul. ii. 560).

Liahilitiifor Act of lliird Party.—An ap]»arent exception to the rule, that

one is not liable for the fault of another, is found in a class of cases where the

proximate cause of an injury is tlie act of a person who has ajtjtarently no
connection with him who lirst set a series of causes in motion. Tlie i»rinci])le

of liability is that the first person is negligent in not foreseeing or guarding
against the ultimate result of his own action. The typical case is where a

])ers<in collects a crowd, whose movements he cannot control, and which are

naturally a})t to Ije injurious. The occupant of a recreation ground near a

large town advertised a parachute descent thereat. A large crowd collected

outside the recreation ground, jiud, on the parachute descending in a neigh-

bouring field, rushed in, breaking down the fences and destroying the crop.

An action at the instance of the injured farmer against the occupant of the

recreation ground was held relevant {Moss, 1889, 17 li. 32). But if the act

of the crowd, or third party, is not a natural and obvious result of the ori-

ginal act, there is no liability. Where, through the negligence of a railway

company, an engine was overturned into ])laintifr's flower garden, he was
held not entitled to recover, as an item of damage, the injury done to his

garden by members of the public who visited it to view the overturned

engine {Schoks, 1870, 21 L. T. (N. S.) 835). Where, also, the original act

has not been negligent, a defender is not liable for the supervening negli-

gence {FairhanliS, 1872, 10 Amer. Hep. 664), and still less for the mischiev-

ous act of another {Macgregor, 1883, 10 li. 725).

The general rule, which relieves one of responsibility for the act of a

third party, also debars one from pleading that his own fault would not

have caused injury, unless for the negligent omission of a third party. One
is not entitled to rely upon another stejjping in to counteract the elTect of

his negligence. A dock owner, who supplied defective staging for imme-
diate use to a shipowner, who in turn supplied it to a ship painter, who was
injured by its collapse, was not allowed to ]»lead, in an action by the ship

painter against him, that the shipowner could and ought to have discovered

and remedied the defect in the staging {Heaven, 1883, L. E. 11 Q. B. D.

503; Edwards, 1889, 16 E. 694). But it has in some cases been success-

fully pleaded that the acceptance of the article by the receiver, as conform

to contract, terminates the liabilitv of the person supplving it {Cauqyhell,

1891, 19 E. 282).

Culpable Homicide.— Cul]iable homicide is one of the two

branches of criminal Immicide, murder beimr th«' other. In the former crime

there is an absence of that wilful intent to kill or utter regardlessness of

consequences which are present when the crime is that of murder. Cases

of culpable homicide vary in character and circumstance from those which

are barely distinguishable from murder to cases in which the culpa is of the

most venial nature. There are three groups or classes into which all cases

of culpable homicide may be divided:-
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I. "Where there is inteut to kill, and the homicide is neither murder
nor justifiable homicide.

Thus if a man kills another, after provocation, the crime is culpable

homicide, and not murder. The provocation, however, must be serious.

It is not enough that there are verbal insults, however gross. Nor may an
assault by a slight blow be met by an attack which results in the death of

the assailant. The law allows no more than retaliation in kind. If the

retaliation is excessive, and out of proportion to the provocation, the

ensuing homicide is of the first degree. Homicide in chaude mdlc falls

under this category, it being assumed that in such a case there was due
provocation. But it is only wdiere a combat spratig up suddenly and was
fought in hot blood that this rule applies. If a fight is deliberately

arranged and carried out, as in a duel, then, if death ensues, the crime is

murder (Hume, i. 247).

Killing in self-defence is justifiable homicide. If, however, the killing

was unnecessary for self-defence, although there was ground for alarm, the

crime is culpable homicide (Hume, i. 229; Forrest, 1837, 1 Swin. 404;
Alison, i. 92 ; Lane, 1830, Bell, Notes, 77). If the person whose life is in

danger has a means of escape and does not take advantage of it, but
chooses to kill his adversary, or if he kills the other when the danger is

over, the crime is culpable homicide. If one, by using insulting language
or by making a slight assault on another, brings upon himself an attack

and has to slay his assailant in self-defence, the killing is not justifiable,

but culpable, owing to the initial conduct of the person who has killed

(Hume, i. 233).

If a husband instantly kills his wife's seducer, when the couple are

caught in the act of adultery, the crime is culpable homicide ; but if the

husband kills after an interval, and with deliberation, the crime is murder
(Hume, i. 218; Alison, i. 102).

Public ofiicials who have a duty to kill in certain circumstances may be
guilty of culpable homicide, or even murder, if they kill rashly or un-
necessarily (Hume, i. 216 ; Alison, i. 43, 110 ; Burnett, 77, 79).

Where there is mental weakness or disease not inferring complete
irresponsibility, there is culpable homicide when the same crime, in a

person of a sound mind, would be murder {Ferr/uson, 1881, 4 Coup. 552

;

Thomson or Broivn, 1882, 4 Coup. 596 ; Gove, 1882, 4 Coup. 598 ; Smith,
1893, 1 Adam, 34).

II. Where there was no intent to kill, but death resulted from unlawful
or careless conduct on the part of the accused.

It does not affect the charge that death was not a likely or probable
result of the act which caused it, or was not contemplated by the accused
(Hume, i. 234). The culpability may vary from the most outrageous
assault to the slightest injury which terminates in a fatality {Grace, 1835,

1 Swin. 14 (fight with fists); M'Pdncr, 1844, 2 Broun, 262 (assault);

MLaugldin, 1845, 2 Broun, 387 (sudden blow in retaliation); BrocUe, 1846,
Ark. 45 (throwing down) ; Vance, 1849, J. Shaw, 211 (assault and throw-
ing down) ; Broaclley, 1884, 5 Coup. 490 (man drowned by being knocked
into water in drunken brawl)). It is no defence to the charge of culpable

homicide that the deceased had a weak constitution, or a weak heart

{Brown, 1879, 4 Coup. 225).

It is not necessary that actual violence has been used towards the

deceased, if death has resulted from rash or careless conduct. If a child

is suflbcated at birth owing to the mother having failed to ol)tain assistance,

the crime is culpable homicide, and it is immaterial that she did not con-
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ceal her pregnancy {}fartin, 1877, 2 Coup. 379 ; Scott, 1892, 3 White, 240).

If a child is deserted, and dies, tlie crime is at least culpable homicide

(Hume, i. 235 ; Alison, i. 99). If spirits or drugs are adniinistored even in

frolic, and death is thereby caused, the crime is culpalde homicide (Hume,

i. 237 ; Crawford, 1847, Ark. 394 ; Hamilton, 1857, 2 Irv. 738).

If death results from the reckless use of firearms or explosive fireworks,

or the like, there is culpable homicide (Hume, i. 192 ; Wood and Kinrj, 1842,

1 Broun, 202; MBri/dc, 1843, 1 liroun, 558; Smith, LS58, 3 Irv. 72).

If those who are in charge of young persons (M'Gavin, 184G, Ark.

67), or of infirm persons {M'Manimy ami Jfigrjans, 1847, Ark. 321; Fay,

1847, Ark. 397), or paupers (Ilardie, 1847, Ark. 247), so neglect or ill-treat

them as to cause death, they are guilty of culpable homicide.

The injury inflicted, or act done rashly or carelessly, must be the cause

of the death, but it is immaterial that death results oidy indirectly from

the act done. Thus if a husband attacks his wife and she falls, and the

child in her arms is killed, the husband is guilty of culpable homicide. So,

too, if the child's deatli results from its being squeezed in the mother's arms

owing to the husband's violence towards her (Mitc/idl, 185G, 2 Irv. 488). It

is culpable homicide to flog the horse on which a person is riding, so that it

runs off and kills him {Kcai/, 1837, 1 Swin. 543, Lord Moncreiffs opinion).

Compelling children to leave a house in inclement weather, so that they

perish from exposure, is culpable homicide {Watt and Kerr, 18G8, 1 Coup.

123). Even if a person, in terror of the violence of another, does something

which causes his death, the person using the violence is guilty of culpable

homicide (Hume, i. 225, 236 ; Bohcrtson, 1854, 1 Irv. 469). Thus where

a woman, in order to escape men who intended to ravish her, ran off in

the dark and fell over a precipice, her assailants were found guilty of

culpable homicide (Slavcn & Others, 1885, 5 Coup. 594).

III. Where homicide results from negligence or rashness in the per-

formance of lawful duty.

Under this head there is culpable homicide where death ensues from

circumstances which were not completely casual—where, in short, there is

culpa (Murraj/, 1840, Bell, Mtcs, 77). If a person entitled to inflict cor-

poral punishment exceeds moderation in doing so, and death results, this is

culpable honucide (Hume, i. 237 ; Fafcrson, 1^838, 2 Swin. 175 : IJrans and

Bcnivood, 1873, 2 Coup. 410).

Rashness or carelessness on the part of drivers of vehicles {e.g. careless

driving, or leaving the liorses unattended to, or allowing an unskilled person

to drive) which results in death, may found a charge of culi)able homicide

(Hume, i. 192 ; Alison, i. 118 ; Goirans, 1831, Bell, JVotcs, 70 : Studdart, 1S3G,

Bell, Notes, 73; Mathcson, 1837, Bell, Notes, 70 ; M'Arthur, 1841, Bell, Notes,

74; Mcsson, 1841, 2 Swin. 548: Trotter, 1842, Bell, Notes, 74; Smith, 1842,

1 Broun, 220 : Wood and King, 1842, 1 Broun, 2G2 : lio^s ,( Others, 1847,

Ark. 258 ; Lonic, 1862, 4 Irv. 204).

The carelessness of railway servants—drivers, pointsmen, signalmen,

guards, stationmasters, porters, etc.—may amount to culpable homicide (see

authorities in Macdonald, p. 137, note 1). Those who have charge of sailing

vessels, steamers, or boats, may be charged with culpable homicide if, by

their carelessness, life is lost either on board their own vessel or in other

vessels {llwmo, i. 193; M'Alister & Others, 1837, 1 Swin. 587; Sutherland,

1838, Bell, Notes, 74; M'Lcan, 1842, 1 Broun, 416; Henderson tO Others,

1850, J. Shaw, 394: M'Pherson and Stewart, 1861,4 Irv. 85; Grasson and

Brummond, 1884, 5 Coup. 483). The same charge may be preferred against

those who are responsible for machinery used in coal mines {Bouatt, ISo'l,
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1 I IV. 79; Stcnhousc & Mackmj, 1852, 1 Irv. 04); or for the handling of

dangerous materials {Drysdalc, 1848, Ark. 440; Aidd, 1856, 2 Irv. 459;

Clark, 1877, 3 Coup. 472). Contractors carrying on works are criminally

responsible for negligence and carelessness which result in loss of life

(Hume, i. 192 : Kirl-patrick & Starart, 1840, Bell, Notes, 71 ; M'Clure &
Others, 1848, Ark. 448 ; Wilson, 1852, 1 Irv. 84) ; and this includes failure

on the part of the contractors to exercise proper superintendence over sub-

ordinates {Ki7'kp((trick i(: Stc'icart, vt supra: Drysdalc c(j O/Zitrs, 1848, Ark.

440).

An unqualified person who dispenses drugs which cause death is guilty

of culpable homicide {Whcatly, 1853, 1 Irv. 225). The same charge was

relevantly laid against a druggist who sold a poison by mistake for a

harndess medicine {Armitagc, 1885, 5 Coup. 075).

Homicide may result from the separate faults of several persons.

When this is so, each is responsible, and they may all be indicted for the

crime {Gowans, vt supra ; Boss & Others, ut supra ; Henderson and Laivson,

1842, 1 Broun, 360 ; Drysdedc & Others, ut supra ; Hamilton and Hutchison,

1874, 3 Coup. 19 ; Little & Others, 1883, 5 Coup. 259).

If there is fault, but this was not the cause of death, a charge of culpable

homicide will not lie. Thus if an enghie leaves the rails through no fault

of the driver, he is not responsilde for the death of a person whom he culp-

ably allowed to ride on the engine {Gray, 1830, 1 tSwiu. 238). But if a

death is due to an engine-driver's fault, it is no defence to the charge of

culpable homicide that the person killed had no right to l)e on the train

{Laird, 1833, 6 Sc. Jur. 42).

Obedience to orders does not exonerate a person charged with culpable

homicide, if what he did was obviously dangerous {Boyd, 1842, 1 Broun, 7 ;

Baton and M'Nah, 1845, 2 Broun, 525). Even adherence to the directions of

bye-laws will not always free from responsibility {Trotter, ut supra). But
violation of bye-laws is piimd facie proof of culpability {Houston and Bunny,

1847, Ark. 252 ; Auld, ut supirc().

Indictment.—T\\Q Criminal Procedure Act of 1887 (50 k hi Vict, c 35,

Sched. A.) gives this form :
" You did, when acting as railway signalman,

lower a danger-signal and allow a train to enter on a part of the line pro-

tected ])y the signals under your charge, and did cause a collision, and did

kill William Peters, commercial traveller, of Brook Street, Carlisle, a

passenger in said train."

Bunishment.—The punishment varies from penal servitude or imprison-

ment in serious cases, to fine or a nominal sentence in cases where the

culpability is slight {A. B., 1887, 1 White, 532).

Cum decimiS incIusiS is a title with teinds included where

lands are prcviou:<]y described and conveyed in tlie same writ. This was a

common grant by Churchmen on tlie approach of the lieformation, although

there was direct papal prohibition against alienating Church property. The
words ct niinquam antea separatis, or expressions of like import, were added,

being an assertion—not always accurate—that the teinds had never before

been separated from the stock. Titles of this description were founded on

after the Peformation as conferring immunity fi'om teinds, which involved

the iiKpiiry (1) whether the title had been granted by one of the privileged

orders of Churchmen competent to grant it, (2) whether the statement that

tlie teinds had never before been separated from the stock was true, and (3)

wliether the title had been confirmed l)y the pope before the Peformation,
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or by llic king bi'loic iliu Act of Annexation of 1587 (see Buchanan, 108 et

seq. and l.'U). Where the title satisfied tliese conditions, there is complete

innnunity from teinds : bnt where the title is not sullicient to confer

iniiuunily, it is treated as conferring an heritable right to teinds, whicli are

liable to be localled on for stipend along with the teinds of other heritors

having heritaljle rights. After the Keforniation, titulars were required to

sell to the heritors the teinds of their lands at nine years' purchase, and

if the teinds belonged to the titular qua patron, at six years' purchase. If

the price is fixed under judicial proceedings, the heritor obtains a special

title to the teinds on payment of the price fixed l»y the Court (see

Elliot, 7'eind Court Procedure, 3, 11, 35, 101 et firq.). And where lands

are feued out by a sui)erior with the teinds for a cuniulo feu-duty, a tenth

of the feu-duty is to be taken as free teinds in the hands of the superior

(see Elliot, p. 103). See Teinds.

Cumulative Jurisdiction.— >?ee Juiusuiciiux.

Cumulative Legacy.— !^ee Li.ca' v.

Curator.—A person "employed to assist in the management of

their aflairs,yiv^^, those who are past pupillarity, but have not yet attained

majority (fourteen years in males and twelve in females) : and next, those

who from infirmity of understanding, of whatever age, are incapable

of acting like persons of entire capacity " (Eraser, P. & C. 144). It is

proposed in this article to deal with the curators of a minor, under the

heads of (1) the father as curator
; (2) curators appointed by testament, or

other writing («) by the father, and {h) by strangers
; (3) curators chosen

l)y the minor
; (4) pro-curators : and (o) curators ad litem. The guardian-

ship of those of weak or unsound mind will be treated under the articles

Judicial Eactok (Curator Bonis to Inccqjoo:) and Tutor-at-Eaw (q.r.).

I. The Eathkr as Curator.

.V minor is not bound to ha\e curators. Our law considers liim,

except in a few cases, as capable as one who lias reached majority of

managing his own aflairs, though his deeds, if to his lesion, may be

challenged (see ^Iinok). At the same time, from his youth and immature

judgment, be is li;djlc to deception and error, and he is, therefore, until he

reaches majority, held a proper object for protection by the advice and

assistance of a curator. The father, therefore, while they are nnforis-

familiated, is ipso Jure administrator-in-law and curator to his legitimate

minor children (Stair, i. 5. 12 : i. G. 35 : Ersk. i. G. 54, 55). His curatorial

powers affect all property belonging to his child, whether coming from

himself, or third jiarties, unless expressly excluded (Ersk. supra). His

claim to the position bars the minor's choice of curators. He may,

however, resign his rights, and consent to the minor choosing curators for

himself (Ersk. supra :"seo Pohcrtson, 18G5, 3 M. lUTT). Where the children

are forisfamiliated (see Eokisfamiltation) or married, it would appear tliat

the father's curattirial rigbi no longer exists (Eraser, P. i(- C 349-350).

Neither the mother nor grandfather is entitled to act as administrator-in-

law. (The mother's rights, under the Guardianship of Infants Act, 1880,

only extend to pupil children (40 & 50 Vict. c. 8G, s. 8)).
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The father is so far privileged as curator that he is under no necessity

to make up curatorial inventories, or take the oath de Jideli administra-

tione, or find caution unless vergcns ad inopiam (see Grahavi, 1794, Mor.

16383
;
Goran, 1633, Mor. 16263). He is liable only for his intromis-

sions—not for omissions or neglect in management (Ersk. i. 6. 55 ; Stair,

i. 5. 12).

Restriction of Father's Rirjht.—Altliough the father is alive, a curator

hoiiis will be appointed by the Court to supersede him where his conduct

shows gross violation of a parent's duty in regard to his child's estate, or

where there is a conflict of interests {MNal,lQ1l, 10 M. 248; Johnston,

1822, 1 S. 558). Furtlier, although mere poverty is not a sufficient ground

for appointing a factor loco tiUoris to supersede the father {Wardrop, 1860,

7 M. 532), yet where a father was bankrupt and in prison, and there was a

likelihood of his spending the minor's estate, the Court allowed the latter

to choose a curator {Barclay, 1698, 4 Bro. Supp. 405). Again, where in any

judicial proceedings the interests of the minor and his father are opposed,

a curator ad litem will ]je appointed to the former, to assist him in the

proceedings {M'Ncill, 1796, Mor. 16384: see Stirling,, 1851, 14 V>. 206):

and the same course will be followed where the father refuses his con-

currence to any action brought by the minor (M'Conochie, 1847, 9 1). 791).

See CuNA TOR ad litem, infra.

The father's rights as administrator suffer a limited restriction by third

parties disponing property to the minor under express exclusion of the

father, or under the charge of curators or trustees appointed by them

(Ersk. i. 6. 54).

A minor daughter on marriage " passes from the guardianship of her

father or other curators to that of her husband" {Harvey, 1860, 22 D.

1208) ; but the husband's death leads to the revival of the earlier curatory

(Eraser, P. & C. 348). The husband does not make up inventories or find

caution.

A bastard may ohoose curators for himself, though the father l)e alive

or have appointed curators {Wilson, 10 Mar. 1819, E. C.) ; but the father

may of course appoint trustees quoad any property left by him to the

bastard {Johnston, 1785, Mor. 16374; Eraser, P. tO C. 175).

For an account of the father's power to compel his child to work, and

his right to the earnings as a recompense for aliment and education

(Stair i. 5. 6 and 8), see Parent and Child.

Fathers Poioers and Didies as Curator.—These do not differ, except

as before mentioned, from the powers and duties of ordinary curators,

which are given in detail l)elow {Powers and Duties of Curator).

Who are Eligible to the Office ?—The general rule is, that all

persons are eligible who are sui juris and of sane mind. The qualifications

are the same as those in regard to tutors (Ersk. i. 7. 12). It has been decided

that outlaws {Forhes, 1673, Mor. 16287; Stair, i. 6. 30), aliens {Miller,

1792, Mor. 4651 ; see, liowever, Dalltousic and Feryusson, infra), and married

women, while married {Montrose, 1695, 4 Bro. Supp. 277), may not be

curators. On the other hand, an unmarried woman, or a widow, is eligible

{Johnston, Balfour, 1550, Mor. 16222). It has been held to be no dis-

qualification that the curator is resident abroad {Dalhonsie, 1698, 4 Bro.

Supp. 405) ; but in Feryusson (1870, 8 M. 420) the Court refused to sanction

the nomination by a minor of a domiciled Englishman, on the ground that

no necessity had been shown for choosing a person beyond the jurisdiction

of the Court (cf. I.ord Maedonald, 1864, 2 M. 1194). Where persons

incapable of being curators are named by the father, the deed will be



CUKATOU 29

read us not containing their names, and tlie other ([uahfied curators will

be entitled In the oHice (Krsk. i. 7. ;5 ; JUi'mJ, 1711, Mor. 74;;i).

II. TESTAMliNTAIlY CUKATOUS.

(1) The Act 1G9G, c, 8, gave fathers the right, by any deed executed in

lie(jc pousHe (see Greirf, 1872, 11 M. 20), to nominate tutors and curators

to their pupil and minor children respectively. Such a nomination is

prefcrahh! to the election of curators by the minor under the earlier Act

of 1555, c. .>5, and the minur is com])elled to accept the father's nominee

{Drumore, 1744, Mor. 1G349 ; see mdker, 1874, 2 11. 120; Fitcairn, 1731,

Mor. 163o9 ; Ersk. i. 7. 11 ; More, Notes, 40). It has been doubted how far

this rule would hold where the father's right of administration has 1»een

excluded, and where the minor might have chosen curators during his life

(More, JVufcs, ib. : see Scott, 1675, ]\Ior. 8970). The father may revoke his

nomination (Fraser, ]\ ct; C. 353).

The Act also allowed the father to limit the common-law responsibilities

of curators quoad the estate coming from him, by empowering him to name
them with the provision that they " shall not be liable for omissions, but

for their actual intromissions with the means and estate descending from

the father, and other deeds of administration thereanent ; and that each of

them shall only be liable for himself, and not in solidum for the others."

Caution.—Such curators do not need, in the ordinary case, to find

caution (Fraser, P. tO C. 353). But if the circumstances of the curators

(whether appointed with limited liability or not) change for the worse, or

if all the curators fail but one or two, or if there is maladministration, the

Court has it in its discretion, upon the complaint of any near relation of

the minor, to ordain the curators to find caution under the penalty of

removal (Act 1G96, c. 8 ; Ersk. i. 7. 3 ; Fraser, P. & C. ib.).

Form of Appointment.—Curators may be nominated by the father (a)

simply, (l)) jointly, {c) with a quorum, {d) with a sine quo non, or (c) con-

ditionally, (a) Where the father appoints curators without imposing any

conditions as to their mode of action, the nomination is simqilc. If only

one should accept, or survive, his nomination subsists (Ersk. i. 7. 30 ; Scott,

1834, 7 W. & S. 236, Ld. Brougham; Fairsidc, 1609, Mor. 14692; Fisher,

1758, Mor. 16361): and a substitution of another set of curators does

not become effectual till all the first - named curators have failed.

The majoritv are entitled to perform all acts of ordinary manage-

ment (Eraser, P. c£- C. 210; Ersk. i. 7. 15; see Scott, 1759, Mor.

163G1): but where there are only two, both must concur in acting (Thor-

burn, 1832, 10 S. 380): and it appears that a curator, accepting office,

must act along with the others in all necessary administration (Fraser,

/-*. & C. 211). (b) Joint.—Where the nomination is expressly joint, the

general rule is that all must accept, and all must continue to act : failure

of one, before or after acceptance, renders the nomination ineffectual as to

the otliers (Ersk. i. 7. 30). But the appointment may be so framed as to

modify the rule (Scott, 1775, ]\Ior. 16371). All must concur in acts

of administration, whether ordinary or extraordinary (Ersk. i. 7. 15).

(c) Quorum.—The father may name a certain number to be a quorum,

whose acts will be as valid as if the whole concurred. The dissent of

the remainder is of no ell'ect, but the whole quorum must consent to

every act (Ersk. i. 7. 15 and 30; Vere, 1791, Mor. 16378). If the quorum
fail, the entire nomination appears to be at an end if the minor chooses

(Fraser, P. cC- C. 373). (d) Siyic quo non.—The father may declare that no

act of administration will be valid without the consent of a specified one,
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or more, of the curatois :—hence called the sine (jt/o mm or sine quihus

non. If all fail except the sine quo non, the entire nomination is at an

end (Primrose, 1715, Mor. 16335: JJIalr, 1735, Mor. 14702): and if the

sine quo non declines to accept, or fails, and there is no specialty in the

terms of the appointment, the entire nomination is void (see Fraser,

F. cC- C. 211. 373, and authorities in note (a),, p. 180; Ld. Drumore, 1742,

JMor. 14703 : Bell, Prin. s. 2074). But the general rule, as well as the

powers of the sine quo non, may be modified in each case hy the deed of

nomination (Dunniore, 1742, Mor. 10347). He is appointed "to form a

check"' on the others. If he refuses to concur, the others cannot act

{Vere, 1791, ]\lor. 16378). He must attend every meeting, and take part

in every act of administration. After accepting office as sine quo non,

the curator cannot resign as such, and act only as an ordinary curator

( Ve7'e, supra).

Any other reasonable condition may be imposed in the deed nominating

the curators.

(2) Curators or Trustees Nominated by Third Parties.—The

Act 1696, c. 8, only empowered fathers to nominate curators. But a third

party may gratuitously dispone property to a minor, at the same time

nominating certain persons to manage that property, to the effect of ex-

cluding the management of ordinary curators. Such persons are, however,

rather trustees than curators (Fraser, P. & C. 354 ;
Stair, i. 6. 6 ; Ersk. i.

7. 13 ; Scott, 1675, Mor. 8970 and 16291 ; see Johnston, 1892, 20 R. 40) ; and

their appointment does not prevent the father nominating, or the minor

choosing, curators quoad the rest of the ward's property (Stair, Ersk, Scott,

supra; see Wilson, 10 Mar. 1819, F. C). The curators could, it is thought,

call the trustees to account (Fraser, P. & C, ut supra : Bell, Diet. h.t.).

III. CuKATOKS Chosen by the Minoe.

Where the curators nominated by the father have not accepted office,

or, having accepted, have failed, the minor may either act without them

or choose curators for himself : and should the latter fail, he may again

make his choice. The minor's right of choice existed from an early date,

and, finally, was regulated by the Act 1555, c. 35. The right, however,

yields to the father's right of nominating testamentary curators, who are

in all cases preferred (Pitcairn, 1731, Mor. 16339). The election is by

judicial proceedings, either in the Court of Session, or the Sheriff Court

of the minor's residence. For the nature of the process, citation of next

of kin, etc., see Choosing Cukators.

Acceptance oe Oeeice.—All curators nominated either by the father

or uiinor, may decline office (Ersk. i. 7. 20). The Statutes of 1555 and

1696 do not prescribe any particular mode of acceptance. It may there-

fore be (a) express, by the curator signing a minute of acceptance, or, where

appointed by deed, a declaration on the deed (Ersk. i. 7. 20 : see Sihhald,

1626, Mor. 16246); or (6) ivvplied, by the curator performing such acts of

management as can be attributed to no other authority (Stair i. 6. 6), e.g.

giving up inventories {Watson, 1714, Mor. 12767), signing deeds dealing

with the ward's estate where he is designated curator {Seton, 1668, Mor.

2185: Ersk. supra: see also Lockhart, 1682, Mor. 16301; Agneiv, 1687,

Mor. 10310 ; Mollison, 1833, 12 S. 237). It was held in Bruce (1854, 17 D.

265) that testamentary curators who had signed a minute of acceptance by

initials, and had lain by for eight years, had not accepted office under the

Act of 1696.
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Caution.—After acceptance ;iud oath, the curators find caution (under

the old law, and also the Statute 1555, c. o5). Thouj^di they are liable siiujuli

ill solidurii, it was at one time usual fur curators to be taken as cauti(jners

for each other (see M'L'riar, 1711, 4 liro. Supp. 828). In a later case, how-
ever, the Court declined to sanction the practice (Grant, 1848, 10 1). 1052).

The application by the curator to have the bond of caution deliven.-d up,

should be by petition to the Inner House {Marraij, 1874, 1 l\. 45).

M.ik'/xc UP Curatorial Iwentories.—Curators of all kinds (except

fathers, and the husbands of minor wives {A. v. />., 1728, ^lor. 802'Jj ) who
have accepted office, must, before entering on their duties, make up and
subscribe inventories of the minor's whole estate, heritable and moveable.

The matter is regulated by the Acts 1G72, c. 2, and 1G9G, c. 8. The Statute

of 1G72 re([uires that the inventory be made with consent of the minor's

ne.vt of kin on the father and the mother's side, major and within the king-

dom for the time, and be subscribed by the curators ami the ne.xt of kin.

Three copies of the inventory, subscribed like the principal, must be judicially

produced before the Judge Ordinary of the place where the minor's chief

residence is, who ordains them to be recorded ; and an act of curatory is

thereafter extracted, which forms the curators' title to administer. The
copies are signed by the clerk of court and delivered, one to the curators,

one to the paternal, and one to the maternal next of kin. ^Vhere the

next of kin refuse to concur, or are absent, the curators are directed

to cite them before the Judge Ordinary, who will ordain them to concur

{Jurid. Styles, iii. 207-8 ; Lees, Shcrijf Court Styles, 149). In default of their

appearance or concurrence, the inventory is made up at the sight of the

judge, or a delegate appointed by him ; and three copies are prepared and
signed as before, one being ke])t by the curator, and two remaining in the

clerk's hands, sealed, to be delivered to the next of kin when they may
apply for them (1672, e. 2). The usage is to cite two of the next of kin

on both sides ; and where necessary to dispense with their citation, the

procedure for that end is the same as in the process of Choosing Cl'ka-

TOKS {([.v.) (Eraser, P. & C. 198 ; Ersk. i. 7. 21). The summons of Choosing

Curators, indeed, almost invariably contains a conclusion to have the next

of kin ordained to concur in making up the inventory {Jurid. Styles, iii.

20G : Lees, 147). The process may be brought in the Court of Session or

the Sheriif Court : but where any of the next of kin reside in a county

without the Sheriff's jurisdiction, letters of supplement must be used iu

order to cite them (Fraser, P. & C. 200), or, according to another authority

(Dove-Wilson, Shcrijf Court Practice, 497), the summons must be en-

dorsed (1 & 2 Vict. c. 119, s. 24. Edictal citation is now competent
in the Sheriff Court by 39 & 40 Vict. c. 70, s. 9).

Any i)roperty of the minor omitted from the inventory, and coming
to the knowledge or possession of the curators, must be given up by them
in an eik to the inventory (1G72, c. 2). The inventory must be probative

( Watson, 1715, Ilobertson's App. 134). It has been decided that curators

nominated by third parties quoad specific estate bequeathed, must give

up inventories {KUpatrick, 1793, ]\Ior. 16381); but this decision has been

questioned (Fraser, P. & C. 175 and 203; BeW, Diet. h.t.).

The inventory forms the rule of accounting as between minor and
curator, but payment to the curator who has not given up an inventory

will be sustained (Ersk. i. 7. 23 ;
Harhncss, 1836, 14 S. 1015). "Where the

same persons are appointed both tutors and curators, and have made up
inventories in the former capacity, it would appear to be unnecessary for

them to do so of new as curators; but there is no express authority on
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the point whether curators, who have not been the tutors, must make up

new inventories when tliey accept office (Wallace, Prin. 363 ; Fraser,

P. & a 362).

Failure to Make up Pwentories.—The following penalties are

incurred where the curators fail to give up inventories :—(1) Debtors of

the minor are not bound to make payment to the curators (1672, c. 2) ; (2)

the curators are liable for omissions, even where the father has expressly

exempted them from this responsibility (1672, c. 2; see Ersk. i. 7. 22;

Henderson, 178S, Mur. 16375 ; Kilpatriclc, 1793, Mor. 16381 ; Mollison,

1833, 12 S. 237 ; Miirmy, 1833, 11 S. mo); (3) the curators forfeit any
exemption from joint liability that their appointment may give them
(KiljMti'ick, supra ; Murray, 1832, 10 S. 276) ; (4) they will not be allowed

to deduct from the estate the expenses of law suits and legal diligences, or

incidental personal expenses incurred in managing the minor's affairs

(1672, c. 2 ; Bruce, 1709, Mor. 16327) ; but the expense of completing

titles, and money expended on the entertainment of the minor, or on his

estates, will be held a proper charge {Ycaman, 1707, Mor. 16323); (5)

curators are removable by the Court of Session as suspect if they fail to

make up the inventory (1672, c. 2; Lothian, 1724, Mor. 16337; Austin,

1826, 5 S. 177; Gibson, 21 Dec. 1811, F. C). Some delay is of course

allowed, and every case will be decided on its own circumstances

(Pah, 22 Dec. 1814, F. C; Mittray, 1686, Mor. 16310; More, iV^o^cs, xli.).

It has been held that intromissions by a tutor, before giving up an

inventory, do not render him personally liable for debts {Wallace, 1826,

5 S. 179).

The right to enforce the penalties is personal to the minor {Harkness,

1836, 14 S. 1015) ; while, on the other hand, from their nature, these do not

transmit against the curator's heir, unless action has been taken against the

curator, and litiscontestation has occurred in his lifetime {Macturk, 1830,

8 S. 995; Mollison, 1833, 12 S. 241 ; Graham, 1788, Mor. 5599-5600).

IV. Curators Appointed by the Court.

In former times the Court were in the habit of appointing a curator

who stood midway between the ordinary curator and a curator ad litem.

The early reports show that it was the practice to appoint a curator to

act along with a tutor, and control his administration where he was absent

from the country, or incapacitated, or negligent {M'Prac, 1667, Mor. 16278
;

M'Brair, 1667, Mor. 16279 ; Ersk. i. 7. 26 ; Bruce, Tutor's Guide, 184). No
such appointments have been made in modern times ; and it is probable

that in the like circumstances the tutor would be removed, and a factor

loco tutoris, or a curator ho7iis, appointed (Fraser, P. tC; C. 361).

Powers and Duties of Curators.

" In puberty, legal incapacity has come to an end, and though the law

places minors puheres under guardianship, they can themselves legally act,

in all cases with the advice and consent of their guardians, and in some

cases without any aid and consent " (Harvey, 1860, 22 D. at p. 1208, per

L. Pres. Inglis). The law, while admitting that a minor has capacity to

act for himself (see Minor), nevertheless allows him the benefit of a

guardian for his protection in the management of his affairs. A tutor

acts for the jjupil ; but the curator only advises and consents, while the

minor is " the principal agent." Where curators have been appointed, all

deeds done, or contracts made, by tlie minor without their consent (with

a few exceptions—see Minor) are null by way of exception, although, if
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beneficial for the minor, they may be held binding on the other party

(Ersk. i. 7. 3:5). The ])Ower.s of all cnrators—fatlier, curators appointed

by the father, or chosen Ijy tlie minor—are alike ; but tliey may be modified,

as regards tiie two classes last mentioned, by the deed of nomination or

appointment.

1. Persom and Education.—No guardians or Court have "any
controlling power" over the person of a minor j^uhcs, who may marry
or alter his residence against the advice of his curators, and without their

consent (Ilarvei/, siijrra; Graham, 17<S0, Mor. SOo-l). And so, in regard to

education and the selection of a profession, while it is the curator's duty

to offer advice and counsel, he has no power to insist upon his views being

adopted (Graham, supra). He can only attempt to control the minor

through his power over the expenditure, which must be with his consent

;

but he cannot make his consent conditional on his views being adopted

(Fraser, P. cO 0. 365). The curator may not only employ the income of the

minor for his aliment and education, but, if necessary, the capital may be

encroached on in order to start the minor in a profession or business

(Ersk. i. 7. 24 ; Bell, Prin. s. 2084).

2. The Estate.—A curator cannot perform any act himself in regard

to the minor's estate ;
" the curator does nothing more than concur with him

(minor), or consent to liis deeds " (Ersk. i. 7. 14 ; cf. Ersk. i. 7. 16 and 33
;

Stair, i. 5. 12 ; i. 6. 35). (The consent may be given at any time {Lcarmonth,

1586, Mor. 16235), but apparently not after the minor's death (Fraser,

P. & C. 366)). Hence, as a rule, any act of the curator by himself is null,

whether it be concerned with alienating, or leasing, or burdening the estate

{Pentland, 1831, 5 W. & S. 28; Murray, 1744, 5 Bro. Supp. 737); or only

with ordinary management and administration, such as discharging

unimportant debts or uplifting rents {Drummore, 1744, Mor. 8930 ; Bute,

1725, Mor. 16338; M'Intosh, 1G75, Mor. 11239; Allan, 1812, Hume, 586;

Bell, Prill. 2096). He may, however, by himself recover the minor's title

deeds (M'Kird)/, 29 :\Iay 1840, F. C). It is the curator's duty to consult

and advise witli the minor as to all deeds to be granted by him, and to

consent to such as are expedient ; all deeds without such consent being, as

a rule, null if the minor chose to reduce them. See Minor.

Entails.—There are exceptions to the foregoing rule in the Entail

Statutes, (a) Consent.—The Entail Act, 1853, by sec. 18, i)rovides that,

except in regard to disentail, every consent given on behalf of any heir of

entail under age or legally incapable, whose consent is required under the

Entail Amendment Act, 184S, Ijy his curator authorised to consent under

sec. ;')1 of the Act of 1848, shall be valid and suhicient without the con-

currence of the heir, except that it shall not be acted on if the heir appear

and oppose its reception. The Entail Act of 1882, s. 12, provides that

in any application under the Entail Acts, where the consent is required of

a person muler age or sul:»ject to any other legal incapacity, the Court shall

appoint his curator, or one of his curators, to be curator ad litem, and such

curator may consent on the minor's behalf without incurring any responsi-

bility, unless it be proved that he acted corruptly. It is, however, the

duty of a curator appointed to one of the nearest heirs in a disentail

petition to comnmnicate and advise with the niincn- as to giving consent

{Pi(Jf', 1854, 16 1). 917). (h) Applications.—With regard to applications

under the Entail Acts, sec. 12 (2) of the Entail Act, 1875, provides that

applications to the Court, except for authority to disentail, sell, alienate, or

charge with debt, may ho made by the curator of a minor; and, finally, the

Entail Act of 1882,.s. 11, swept away all these exceptions but disentail,
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enacting that iu every case where an heir of full age might make an
appUcation to the Court under the Entail Acts, except an application for

disentail, the heir in possession, if a minor, may, with consent of his

curators, make such application, and carry into et!ect any authority given

hv the Court.

3. General Duties of Curators.—It is within the power, and is

the duty, of the curator to insist that his ward should act prudently in the

management of his affairs. He is bound, indeed, to do so for his own safety,

since he is liable for omission and neo-lio-ence : and if the minor refuses to

act along with him, his only course, as before stated, is to obtain his dis-

charge (Ersk. i. 7. 29). Although a curator only concurs with the ward,
and cannot act of himself, he is responsible for the proper course being

followed and necessary acts performed (Eraser, P. &, C. 371). If, how-
ever, the minor refuses to act along with the curators, the Court have no
more power to compel him, than they have to authorise the curators to

act without the minor, even though the consequence should be to elude the

Act of 1696. That Act was never construed to the effect that the minor
was bound to accept his father's nominees {Murrmjs Curator, 1744, 5 Bro.

Supp. 737, and Mor. 8930 and 16349). The only course open to the

curators, therefore, for their own protection, is to apply to the Court for

their discharge (Ersk. i. 7. 29 ; Bell, Prin. s. 2096 ; Scotstarvd, 1642, Mor.
162G6), which would be granted, the Court at the same time probably
taking precautions for the minor's security, by causing him to nominate
other curators (Act 1555, c. 35 ; Brown, Pefr., 4 June 1818, Eraser, P. & 0.

370, note c. ; Scotstarvet, supra). Similarly, it is thought that the Court
would remove curators who refused to concur in a necessary act of

administration (Eraser, P. & C. 312, 370).

Management.—The general duties of a curator in the manajjemcnt of

a minor's affairs are similar to those of a tutor. Upon entering office,

he ought to see that the minor's titles are made up, if this has not

already been done, and his title deeds placed in safety (Ersk. i. 7. 24 ; Bell,

Did. h.t.). It is his duty to insist upon, and aid in, collecting outstanding

debts, rents, and interest, and, if necessary, to advise and concur in raising

actions, and using the requisite diligence for that end (Stair, i. 6. 36 ; Ersk.

i. 7. 16). When money lent is insufficiently secured, he ought to see that

it is timeously called up (Stair, supra). The heritable estate ought, by his

advice, to be kept in good repair, and proper tenants provided ; and move-
able subjects that are perishable, or likely to sink in value, ought to be sold

(Ersk. i. 7. 24; see Maconochie, 1853, 2 Stuart, 567). All debts due by the

minor ought to be paid, and other obligations discharged, within a reasonable

time (Ersk. supra).

Invedmcnts.—The whole funds of the estate, capital and surplus in-

come, ought, with the advice and assistance of the curator, to be safely and
properly invested within a reasonable time after they have become available.

The limits of investment are indicated by the Trusts (Scotland) Amendment
Act, 1884 (47 & 48 Vict. c. 63), which will usually be followed l)y curators

;

though of course it will be kept in mind that a minor, with consent of his

curator, has powers, generally speaking, as extensive as if he were of full

age and capacity, and that these include a power to purchase land {infra).

The Act provides (s. 2) that " trust " shall include inter alia the appoint-

ment of any curator, and that " trustee " shall include " curator," in the con-

struction of the Trusts (Scotland) Acts, 1861 to 1884. By sec. 3 it is

enacted that trustees (curators) may invest the trust funds

:

(I.) in purchasing (1) any of the Government stocks, puljlic funds, or
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securities ol" tlu- United Kingdom; {'2) stuck (j1' tlic liank oi England;

(3) any securities the interest of which is, ov shall be, guaranteed by

Parliament
; (4) debenture stock of railway companies in Great Britain [not

Ireland] incorporated Ijy Act of Parliament
; (5) preference, guaranteed,

lien, annuity, or rent-charge stock, the dividend on which is not contingent

on the profits of the year, of such railway companies in Great Britain as

have paid a dividend on their ordinary stock for ten years immediately

preceding the date of investment; (G) stocks or annuities issued by any

nuniicipal corporation in (Ireat liritain [not Ireland], wliich annuities, or

the interest or dividend upon which stock, are secured upon rates or taxes

levied by such municipal corporation under the authority of any Act of

Parliament; (7) East India Stock, stocks, or other pubhc funds of the

Government of any colony of the United Kingdom approved by the Court

of Session, and als(j bonds or documents of debt of any such Government

approved as aforesaid, prcndded such stocks, bonds, or others are not pay-

able to the bearer
; (8) feu-duties or ground-annuals :

(II.) in loans on (1) the security of any of the stocks, funds, or other

])ro]»erty which they have power to purchase; (2) real or heritable security

in Great Britain [not Ireland]
; (3) debentures or mortgages of railway com-

panies in Great Britain [not Ireland] incorporated by Act of Parliament;

(4) bonds, debentures, or mortgages secured on rates or taxes levied under

the authority of any Act of Parliament by municipal corporations in Great

Britain [not Ireland] authorised to borrow money on sucli security
; (5)

railway stock, debentures, bonds, or mortgages on wliicli the interest is

permanently guaranteed l)y the Indian Government and ].ayalilf in sterling

money in Great Britain.

Further, by sec. 44 of the Local Authorities Loans (Scotland) Act, 18'Jl

(54 & 55 Met. c. 34), trustees who have ])ower to invest in " the mortgages,

debentures, or debenture stock of any railway or other company," are

authorised to invest in stock other than to bearer, issued under the Act.

Where stocks, etc., have to be a])pr()ved l)y the Court of Session, it

appears to be necessary to make application for approval each time an

investment is proposed. It will not be enough that the special stock has

been once approved, since circumstances may have changed {Maclean's Ti:,

1885, 12 R. 520 ; Ace. of Court, 188G, 14 R. 55).

The ordinary rules as to the (lUifjencc prestable by curators will apply,

and they will be lield responsible for negligence or bad advice in the matter

of investments.

Aecoimts.— The curator's accounts ought to be annually Ijalanced. All

money received, capital and income, ought to be lodged in bank for safe-

keeping. Formerly bank interest had to be allowed at three per cent.,

being current account rate, dc die in diem on sums received, or which

ought to have been received : but, looking to the decline in bank rates, it

is unlikely that this rule would now apply, unless funds were unduly

retained in the curator's hands {}[i)nf(jomerie, 4 June 1822, F. C, and 1 S.

421). The curator ought to see tliat the balance of annual income, after

meeting current expenditure, is safely ami properly invested at a reasonable

rate of interest within a reasonable time. If investments are easily ob-

tainable, the pei'iod is three months, during which bank interest only is

due; after that time the same interest will be charged as an ordiiiary

investment would have produced (Montt/omerie, supra; Eraser, F. ((• C. 230,

371 ; Bell, I'rin. s. 2087). This is the rule as to tutors, and it is thought

to be applicable to curators, at least where the funds are mider the curator's

C(mtrol, and the minor is willing to follow his advice (Eraser, F. cO C. 23.>).
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But if the funds in the curator's hands arc eniph)ycd to profit in his own
husincss, the full profits must be accounted for {Cochrane, 1855, 17 D. 321,

and 1857, 19 D. 1019 ; also Guthrie, 1853, 16 D. 214; Laird, 1855, 17 D.

984 ; see as to this subject generally, Fraser, P. & 0. 235; see also Tkustee).

Stair says of curators (i. 6. 36), "seeing they must be accountable, they must
not suffer the minor to have his own goods and money in his own hand,

lest he lose or mis-spend them."

The provision of sec. 2 of the Trust Act of 1884, that " trustee" shall

include " curator, etc.," makes available to curators, where necessary, all

powers under sees. 2 and 3 of the Trusts (Scotland) Act, 1867; and the

Judicial Factors (Scotland) Act, 1889, s. 19, applies to curators the pro-

visions of the Trusts (Scotland) Act, 1867, Amendment Act, 1887, as to

permanent and temporary aha.temcnf^ of rent (see MoUison, 1890, 17 E. 303).

Special Po]Vers graxtkd by the Court.—Since a minor, with

consent of his curators, has, wdth certain exceptions, the same powers which
a person of full age has over his property, the Court, though repeatedly

applied to by curators, have declined to lessen their responsibility by
authorising acts which the minor and his curators have full power to do
without judicial authority. " No decree Ijy the Court could prevent a

reduction by the minor" ( Wallace, 8 Mar. 1817, F. C. : IJcll, 7'r/». s. 2090).

A Curator caxxot be Auctor in rem suam.—A curator, hke
others in a similar fiduciary position, is debarred from entering into any
transaction with his ward, or the estate under his charge, that is or may be

profitable to himself at the ward's expense. Curators " cannot, contrary to

the nature of their trust, interpose their authority to any deed of the

minor, in which themselves have an interest, or which tends to produce
an obligation against him in their own favour, more than they can be
judges or witnesses, in their own cause" (Ersk. i. 7. 19; Huntingdon
'Copprr Co., 1877, 4 E. 294 ; 5 E. (H. L.) 1). " The rule simply means this,

that the curator shall not ... be a party to any deed whereljy an obliga-

tion is constituted in his own favour against the minor " (Fraser, P. d: C.

279 ; Aberdeen Railvxiy Co., 1854, 1 Macq. 461 : Pcrston, 1803, 1 M. 245

;

MGihhon, 1852, 14 J). 005 ; lAidqahairn, 10:'.2, Mor. 16200). Such a deed
by a curator in his own favour, though with the minor's consent, is re-

ducible {M'GiJjhon, siqrra ; Manuel, 1853, 15 IJ, 284), and has been said to

be null (Fraser, P. & C. 280), though in the case of trustees it is only
voidable, not void {Buehier,!^^!, 14 E. 1006; Fraser, 1847, 9 I). 415).

The rule applies where the deed is in favoiii' of a near relation of the

curator (Sa/u/uhar, 1583, Mur. 16233).

On the same principle, it would appear that a curator, e(|ually with
a factor, cannot confer on biniself, or any firm of which lie is a partner,

any ofiice of profit connected with the estate (Kenned//, 1860, 22 D. 567;
Floicerdew, 1854, 17 D. 263). Any consent of the minor is treated as

being given without the concurrence of the curator, and is therefore use-

less. This rule applies to all transactions witli the estate; profitable to

the curator, and tlie deeds objcictod to must have been granted during
the subsistence of the curatory ( Thnm^on, 1781, Mor. 8985; M'Gdjbon and
Manvxl, supra).

The objection ap]ilies U) purchases of the minor's estate by the curator,

even at a public sale (Fraser, ]'. & C. 282 ; Buchanan, 29 Nov. 1809, and
Robertson, 30 May 1806, Hume, Sess. Papers), though the Eoman law (Code
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iv. 08. ")) l'()iiii(l('(l upon hy Er«kine (i. 7. 19) was lo the contrary (seo

Fbr/j Buildiwjs Co., 1795, :; Tat. .".78; Tkorharn, 185.'}, 15 D. 8-45 (as to

trustee); see also the opinion of L. I'. Iul^'Hs in S/iirll, 1874, 1 II. at p.

lU.S!) : that if, \vith(jut fraud, a trustee buys the tiust property at a puhHc

auction, the sale can only be set aside by a beueliciary under the trust).

A curator can neither loii/ money to the ininoi', unless it be a mere

advance to carry on the nianaj^enient (Ersk., .su^y/v/) : nor borrtjw his funds

even on heritaljle security (YiV/^AZ/fs/fy/ic, 28 ^lay 181-1-, F. (".
: see rrrdun,

18G:!, 1 M. 245; Crodcrij, 181)U, 17 H. 097).

If the curator employ the minor's funds in his own business, he must

account for the full profits earned, the loss, if any, falling upon himself

(f'orhmnc, 1855, 17 D. o21, and 1857, 19 1). 1019; see also LairJ, 1855,

17 D. 984, and Grant, 1809, 8 M. 77).

The curator cannot lease any portion of the estate to himself (Bankt.

i. 7. 57: Ersk. i. 7. 19; see Gillespie, 1821, 1 8. IGO, and M<mffjo/nerie,

1895, 22 11. 405, as to trustee), nor consent to renounce a lease held by

the minor in order to acquire it for himself {Wilson, 1789, Mor. 10."'.7G;

Cochrane, 1854, 17 D. ;';37, Ld. Cowan).

Where he acquires profitably, though with his own money, or gratuitously,

rights or debts affecting the minor's estate, these accresce to the minor,

because he is presumed to do for tlie minor's behoof what he ought to

do (Ersk., uf supra: Stair, i. 0. 17; see ]\'rifjht, 1842, 1 liell's Ajqx 574;

Cochrane, 1732, Mor. 10339: Touch, 1001, Mor. 10278). The purchase

is presumed to have been made with the minor's money; and in a sub-

se(|uent accounting with the minor, the curator can claim no more than

he paid {Mclrille, 1070, Mor. 10292).

Such deeds as we have been considering are reducible even against

onerous assignees, creditors, or singular successors of tutors and curators,

until these latter account to the minor (Stair, iii. 1. 22: M'Doufiall, 1080,

Mor. 10308: L'amsa)/, 1002, Mor. 11523,: Cawphdl, 1007, Mor. 10279:

I)em(r, 1019, Mor. 10241 : Graham, 1838, 1 D. 280, Lord Ordinary's note).

The rule does not prevent a minor bequeathing his moveables to his curator

(see Minor) : and it is said to be inapplicable to the curatory of a husband

over his minor wife (Eraser, //. cC- W. i. 515 : see Auctor in'rem suam).

Dii.iGi'.scE rRKSTAni.F. nv CuN.iTOKs.—The rules on this subject are

derived from the Eoman law. Curators and tutors, on account of the

ward's weakness and liability to deception, are liable in a higher degree of

diligence than other parties acting gratuitously in a tidueiary position.

(1) Curators chosen by the minor are liable for cnlpa Icvis in ahstraelo,—
that is, they must show such exact diligence as a prudent man would employ

in his affairs, which ma\ bi-. il is evident, more exact than the diligence they

are wont to show in ihrir own alTairs (Ersk. i. 7. 20). (2) Testamentary

curators, on the other hand, arc liable only for culpa Icvis in eoncreto,—that

is, they are bound merely t(j use such diligence as they can prove they

generally employ in their own aliairs (Ersk. ib.). (3) The law. regards the

case of the father with favour, owing to the nearness of the relationship,

and holds him liable only for euljui lata, i.e. " gross and glaring negligence,"

amounting almost to dole (Ersk. ib.).

ExT/:.\T OF Liability.—Curators, except the father, and those

exempted by him (1090, c. 8), are at connnon law lial)le for omissions, as

well as intromissions,—that is, for damage resulting from their failure to

perform acts which, looking to the diligence prestable by them, they ought
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to have performed, e.g. collecting timeously and prudently rents and debts,

or using legal diligence for that purpose. This liability follows from the

rules as to diligence indicated above.

Stated generally, the rule as to liability for omissions seems to be,

that if curators take all usual precautions they will not be liable for loss

through failure to do more than a prudent man would have done in his

own affairs : but if they fail to take ordinary precautions such as should

occur to any prudent man, the resulting loss will fall upon them per-

sonally (see Stevenson s Trustees, 1857, 19 D. 462 ; Thomson, 1852, 1 Macq.

23G : Kcnnedij, 1884, 12 R. 275 : Knox, 1888, 15 E. (H. L.) 83 : Paics, 1889,

10 E. (H. L.) 33; Carruthers, 1890, 17 R. 780). Neither a clause of

immunity, nor sec. 1 of the Trusts Act, 18G1, will protect against a

"positive breach of duty," or mcdd fides {Knox, supra, Ld. Watson) : nor

will such a clause operate to free from responsibility a trustee or curator

who neglects to use the diligence required of him {Knox, supra).

The same rules a])ply to liability at common law for loss arising

from intromissions. If the curator has acted prudently, in hand fide and

with proper regard to the ward's interest, he will not be responsible for

loss mainly on the ground that he, or some one else, might have acted more
wisely in the circumstances (see Murray, 1833, 11 S. 663; Moffat, 1834,

12 S. 369 ; Fraser, P. & C. 301 d seq.).

The curators, with the exception of tliose whom the father has exempted

under the Act of 1696, are also, at common \a,\\,\\ii\)\Qsingidiinsolidum,Q\c\\

though they have not intermeddled with that estate {Sinclair, 1686, Mor.

14696 ; Ersk. i. 7. 27 ; Stair, i. 6. 36) ; and they have not the benefit

of discussion or division (Stair, i. 6. 23; Burnett, 1675, Mor. 14696; see

Murray, 1833, 11 S. 663). Inter se, however, they have the right to an

action of relief {Poss, 1829, Jur. 369 ; Burnett, sujnri). A discharge granted

by the minor to one of them would not discharge the others {Seaton, 1668,

Mor. 3547). The benefit of any exemption from liability granted by the

father to a testamentary curator is lost through failure to give up an

inventory {Murray, 1832, 10 S. 276).

Stedutory Limiteition of Licdjility.—It would appear, however, though

there has been no decision on the subject, that the common-law liability of

tutors and curators for omissions, and for the acts of their co-tutors and
co-curators, has l)y recent legislation been altered, and made identical witli

that of trustees. On these points the Trusts (Scotland) Act, 1861 (24 &
25 Vict. c. 84), by sec. 1, provides that all trusts constituted by deed or Act
of rarliament, under which gratuitous trustees are nominated, shall, unless

the contrary is expressed, l>e held to include inter alia, a provision that each

such trustee shall only be liable for his own acts and intromissions, and
shall not be liable for the acts and intromissions of co-trustees, and shall not

be liable for omissions; and the Trusts (Scotland) Amendment Act, 1884

(47 & 48 Vict. c. 63), by sec. 2, enacts, as already stated, that in the

construction of the Trusts (Scotland) Acts, 1881 to 1884, "trust" shall

include tlie appointment of any tutor, curator, or judicial factor by deed,

decree, or otherwise, and that " trustee " shall include tutor, curator, and
judicial factor.

Term/xation of the Oeejce.—The office terminates, and the

curator's powers cease (1) on the minor attaining tlie age of twenty-one

years : and where there are several minors, the rule holds in regard to

each in turn (Ersk. i. 7. 29 ; A. v. B., 1545, Mor. 16221 ;
Lockhart, 1829,

3 W. & S. 481). (2) By the death, natural or civil, of the curator or the
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wiird (Ersk. ih.; Stair, i. 6. 24; Forbes, U7S, Mor. 16287; see Graham,
1590, Mor. 1G2;1G). Tlio law is so laid down by Fraser (P. c5 C. 373);
Init iu iiealing of tutory he doubts ([>. 3U7)—there being no decision

—

whether, on the civil death of the pupil, his property would be removed
from the guardianship of the tutor; and a similar doubt appears to

exist as to the eifect of the min(u-'s civil death. The death of one of

several curators who have been appointed simpl/^ and not jovnlb/, will not
terminate the curatory of the others (Ersk. i. 7. 31 ; Stair, i. 0. 30. Where
the whole testamentary curators die, it is open to the minor to choose
curators for himself). (3) By the marriage (a) of a female curator, as she
herself is then luider curatory (Ersk. ih. ; Kcrbcchill, 158G, Mor. 9585

;

Donaldson, 1770, Mor. 1G3G4; and authorities in Fraser, P. <& C. 171
(note k))\ and {h) by the marriage of a female minor, as the husband
becomes the curator—the curator's right, however, reviving on the husband's
death (Ersk. ih., and i. G. 54; Sinclair, 1564, Mor. 16229: Harvey, 1860
22 Dunlo]., 1208 (L. J. C. Inglis); Fraser, H. & W. i. 517 ; Fraser, P. & C.

348). (4) 13y the fulHlment of any condition under which the curatory is

granted. If, for example, one out of several joint curators, or a sine quo
nan, or one of a quorum, chosen by a mhior, die, the entire nomination is at
an end (Ersk. i. 7. 30) ; but it lias been decided that the minor, if he chooses,
may retain the remaining curators without a new election {Fairford, 1666,
Mor. 16277 ; Bankt. i. 7. 63). This decision has, however, been doubted,
and the safer course is for the minor to elect of new. Where the sine quo
n.on, etc., is one of a number of curators nominated in a testament, the
whole nomination falls by his failure ; but the minor may choose curators
for himself (Fraser, P. & C. 373). (5) Curators may resign with permis-
sion of the Court, upon "reasonable causes" shown (1555, c. 35; Ersk.
i. 7. 29) ; but the minor cannot grant such permission (Stair, i. 6. 36).

As before stated, the curators will l)e freed where the minor unreasonably
refuses to act along with them. (6) Curators, including the father,

may be removed by the Court of Session as suspect, in the same way
and on the same grounds as tutors (Ersk. ih.; see Malcolm, 1840, 16
Fac. 65). This lial)i!ity is incurred whenever a curator, through negligence,
or incapacity, or dole, has failed to perform the duties of his olHce (Ersk. ih.).

The same result follows intellectual or physical incapacity (Stair, i. 6. 24

;

Ersk. ih.
; see Munnoch, 1837, 15 S. 1267). The following may be noted as

instances illustrative of the general rule: Failure to give up inventories
(see supra)

; failure to institute necessary actions, or to state a valid tlefence

{Mrrsinylon, 1G84, 4 Bro. Supp. 272: Stair, i. G. 26); embezzlement of the
funds, or failure on the part of a father or testamentary curators to find

cautidu wlien ordained to do so (1696, c. 8: Welsh, 1778, Mor. 16373;
Withe rspoun,, 1775, Mor. 16372; Bankt. i. 7. 34); negligently allowing the
estate to decay {Ilerint, 1564, Mor. 16229), or the curator placing the funds
in danger by employing them in his own business {I)cv:ar, 1853, 16 D. 163
and 489). But it is said to be no ground for removal, that the curator is

negligent in managing his own allairs (see Fraser, P. & C. 314).

Proceedings for removal may be instituted at the instance of the minor
(who would have a curator ad litem appointed), or of a co-curator, or " of

any near relation to the minor" (1696, c. 8), or of the cautioners. Some
doubt formerly existed as to the form the proceedings should take, the

removal in some cases being effected ])v formal summons (Jinid. Styles, 2nd
ed., iii. 113; Bell, Prin. s. 2086; Hamilton, 1700, Mor. 14965; Anstin,

1826, 5 S. 177), and in others by sunnuary petition under the Act of 1696,
c. 8 {MLaurin, 1831, 3 Jur. 550; Pidchart, 1851, 13 P. 1258; and see
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JDeicar, 1853, 16 D. 163). Although a summons is still competent (the

form does not appear in the 3rd ed. of the Jurid. Styles), the modern pro-

cedure, following the analogy of the removal of trustees {Mitchell, 1864,

2 M. 1378 ; see Trust), and of officers acting under the Pupils Protection Act,

1849 (see Judicial Factor), would be by summary petition presented to

one of the Divisions of the Court. This view derives weight from the fact,

before stated, that in the construction of the Trust Acts " trustee " now
includes curator (Trust (Scotland ) Amendment Act, 1 884, s. 2). When the

curators are removed, the minor can choose others for himself ; or the Court,

if desired by the minor, would probably appoint a curator bonis. The curators'

powers cease upon removal, and all subsequent acts by them are null.

AccouxTiXG.—"When the curatory terminates, an accounting takes

place between the minor and his curators (Ersk. i. 7. 31). Where the

minor has discharged his curator extra-judicially, the curator may present

a petition to the Court for delivery of the bond of caution {Rintoul, 1861,

23 D. 357; Youiuj, 1864, 2 M. 695). If parties, however, are unable to

arrange their accounts, and the curator to obtain his discharge, extra-

judicially, an action of count and reckoning may be raised either by the

minor—called the actio curatelce directa ; or by the curator—called the actio

curatckc contraria {StarJc, 1843,5 D. 542). In the latter action, the curators

may procure their discharge. Except that the parties are reversed, the

actions and their course are identical, and are competent in the Court of

Session and Sheriff Court. They may be raised by or against the heirs of

the parties. The cautioners and all the curators should be called as parties

by the minor {A. v. B., 1538, Mor. 16219 ; Napier, 1684, Alor. 2186 : Stair,

i. 6. 23).

Charge.—In the accounting, the charge side should give the minor credit

for the property in the curatorial inventory, and all other sums which the

curator has received, or, with diligence, ought to have received ; and the

curator must show how these have been treated. Tlie inventory, however, is

not conclusive against either party (Ersk. i, 7. 31 ; Bell, Prin. s. 2087

;

Cldand, 1679, Mor. 12451 ; see Butchart, 1863, 1 M. 1123). The curator

also charges himself (with a few unimportant exceptions (see Eraser, P. &. C.

322)) with the income of the estate—all rents, the interest which the funds

have, or should have, produced (Monfgomerie, 1822, 1 S. 421 ; 4 Dow, 110),

and all other profits derived from their use (Laird, 1855, 17 D. 984

:

Cochrane, 1855, 17 D. 321, and 19 D. 1019). All "eases" received in

settling transactions, and all " gratuitous acquisitions " to the minor's estate

likewise fall to the minor (Cochran, 1732, Mor. 16339 ; Bell, Prin. ih.).

The rules in regard to the investment of the funds and the interest allowed

thereon have been already stated (see antea, A ccounts).
Discharge.—Tlie discharge side of the account will bear all proper

disbursements duly vouched, interest on all advances made by the

curators for the minor (Ersk. i. 7. 32 ; Condie, 1834, 13 S. 61), and per-

sonal expenses incurred in the management (Tail/er, 1677, ]\Ior. 16293).

The curator is also entitled to be kept free of all losses sustained by
him in the course of his management, to be relieved from all reasonable

engagements made for the minor, and to be reimbursed, with interest, all

proper payments made with his own funds (Ersk. ih.; see Strvjart, 1828, Q S.

591). He is allowed the expense of all reasonable litigation, though unsuc-

cessful (Eraser, P. & C. 324, and note f). The office being, like tutory,

gratuitous, no claim lies for services rendered (Ersk. i. 7. 15 ; Kenned)/, 1860,

22 D. 567); and though the curators may appoint a salaried factor, they
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Ciiiinot, withtMiL special puwc^r, choose one of Lheir uwu uumljci-, lo I In- ctlccL

of entitling him to more than his actual outlay {Fcfjan, 1855, 17 I >. 1 14<i).

The accounting is usually clcaied u[i \*\ a icmit to an accountant (see >SV« /*/.•,

1843, 5 U 542.)

PrcsHinptioii of intns liahrl.—Till the accounting is coniplclc, liit' i»ic-

sumption of intus habct applies,—in other words, that the curati^r holds

property ol' the minor sullicient to meet any claim hr has against the

minor (P]rsk. i. 7. 32; Meloilk, 1G7G, Mor. 16202). 13ut this presumption

does not apply to debts due to the curator by the ward's father befcne

the guardianship began {Mair, 1G90, 4 IJro. Supp. 298). It applies altliough

the decennial prescription has run in favour of the curator (Baillie, 1714,

Mor. 10001). Another result of the presumption is, that all purchases of

rights affectin<; the minor's estate, made while the curatory endures, are

presumed, even against the curator's onerous assignee or singular success(jr,

to be made with the minor's funds {Hamsa//, 16G2, Mor. 9977: M'TJowjall,

1G8G, Mor. 1G308).

The liabilities of the curator begin at the date of his acceptance (Bo/itine,

1838, 1 D. 286), even though he has not at any time intromitted with the

funds (Ersk. i. 7. 20). The minor may of course, on majority, discharge

the curator extra-judicially, without any accounting; and, even by will, free

him from tlie liabilitv to account and from any failure in diligence

(Stair, i. G. 34).

Decexxial Presckiptiox of Accouxts.— In early times, the

obligation to account was subject to the long prescription. This caused

abuses, which led t(j the provision of the Act 1696, c. 9, that all actions of

count and reckoning comjjetent to minors, not insisted in within ten years

after majority, or after their death, if dying in minority, should prescribe,

and tlie curators be fully liberated. It is enough to call the summons in

court (Ersk. iii. 7. 25), as this interrupts the prescription for forty years

(Ersk. iii. 7. 43 ; Act 1696, c. 9). The curator does not lose the benefit of

the prescription by failing to give up curatorial inventories {3fc/-ccr, 1736,

Mor. 10996; Goicans, 1831, 10 S. 144), but the presumption of ijthis habct

(supra) holds after prescription. The curator's action against the minor

also prescribes in the same time (1696, c. 9). The Act declares that the

presumption is not to run against minors, i.e. the heir of the ward or the

curator. "Wliere there are several minors, the ten years run from the ter-

mination of the curatory of each respectively (Eraser, P. d'; C. 328).

PowEJiS OF MixoRs WITH CoxsENT OF CURATORS.—Wlicu a miuor

has a curator " to guide his inexperience and sui)ply the immaturity of

liis judgment," he has, with the curator's consent, the same power over his

ja-operty (with a few exceptions) as a person of full age. His power to do

the following ordinary acts, willi the curator's consent, has been settled by

decision : to sell the estate, heritable and moveable (Bamilton, 1630, Mor.

8981
; Wallcur, 8 Mar. 1817. E. C. ; Ersk. i. 7. 33) ; to grant leases for the same

periods as ordinary proprietors {Alcjandcr, 1803, Hume, 411 ; llankine on

Leases, 21, and autliorities there noted) ; to borrow money {Harkncss, 1836,

14 S. 1015): to submit and refer {Williamson, 1739, Mor. 89G5) ;
to

renounce as heir (Bannafi/nc, 1 664, 2 P.ro. Supp. 362) : to apimint factors (see

Feuan, 1855, 17 D. 1146).

It is the case, however, on the other hand, that even witli consent

of his curator, no minor can alter the succession to his heritable estate

by any gratuitous deed ; and so while a minor's testament, even without

the curator's concurrence, is as elTectual as that of a major (Ersk. i. 7. 3:'.

:
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Bell, Frin. s. 2089 : YorMon, 1697, Mor. 8950), a disposition of land
mortis causd, even with consent, is null (Clydesdale, 1726, Mor. 8964

;

Cunningham, 1796, :Mor. 8906, Bell, Frin. ih. ; Irvine, 1808, Mor. App.
Deathbed, 6). It appears that this rule is inapplicable to subjects heritable

only by destination (see Brand's Trusfrcs, 1874, 2 E. 258). It has been
found, also, that even with consent a minor cannot make donations, or

gratuitously discharge debts {Saltcoats, 1623, Mor. 8958 ; MCidloch, 1731,
Mor. 8965). While acts Ijy a minor without consent of his curator are,

with a few exceptions, null (Bell, Frin. s. 2089), and subject to challenge at

any time, it must be kept in view that acts in which the curator concurs
may be reduced by a minor within four years after majority—the quad-
riennium ^ttile—on proof of lesion (see Mixoii). For the effect of deecls by
a minor who has no curators, or in which they have not concurred, and for

the powers of a minor generally, reference is made to the article on Minor.
AcT/oxs BY AXD AGAixsT A MixoR.—(1) A curator is debarred

from suing as such without the minor's consent, or carrying on an action

which his ward disclaims {Allan, 1812, Hume, 586 ; cf. MKirdy, 29 May
1840, F. C, which was wholly special ; Mackay, Fract. i. 314). It appears,

however, that a minor who has curators may sue alone (Mackay, ut supra),

but it is proper that his guardian should concur, or that a curator ad litem

be appointed {Cunningham, 1880, 7 E. 424). It is competent to sist the
curator later, when the action is in court {Rohertson, 1829, 7 S. 421).

"When there is no curator {Christie, 1873, 1 E. 237), or where he declines to

concur or to be sisted {M'Conoehie, 1847, 9 D. 791), or is incapable {Rankine,

1821, 1 S. 117), or where his interest is opposed {Sanders, 1821, 1 S. 113),

—

the Court will appoint a curator ad litem (Mackay, ut suj^ra).

If the minor sues without his curator, and no curator ad litem is

appointed, the decree against him might be set aside, as in absence (Ersk.

i. 7. 33), or a reduction brought on the ground of minority and lesion
;

and the latter course is competent even where the guardian concurs, or

where the minor has no guardian (Ersk. i. 7. 35, 38). In a special case

presented for several children, with the father as administrator-in-law in

each case, the Court held that, though the father had no adverse interest,

he could not represent rival interests ; and as, being abroad, he was unable
to elect whom to represent, they appointed separate curators ctd litem for

the parties {Ross, 1877, 5 E. 182 ; cf. Fctrk, 1870, 3 E. 850).

(2) Where the action is against the minor, the father or curator, or

husband if the minor is married {French, 1622, Mor. 2179), should also be
made a defender and cited personally {MTurh, 7 Feb. 1815, F. C), although
edictal citation has been held enough (BueJianan, 1801, Mor. Adjudication,
App. 12). AVhere the citation is personal, edictal is unnecessary {Lie,

1630, Mor. 2182 ; Ershvie, 1852, 14 D. 766). Where there is no curator,

the " tutors and curators, if he any has," ought nevertheless to be cited

edictally (Mackay, Frcict. i. 346). Where curators have not been cited in

any form, it is thought that a decree against the minor would be a decree
in absence (Mackay, i/a ; Anderson, 1828, 6 S. 1145; see also Cunningham,
1880, 7 E. 424).

Curators, if not made defenders originally, may be called by a supple-
mentary summons {Tho7nson, 1863, 2 M. 114) ; and if they are not called

{Cunningham, supra), or dechne {M'ConocJiie, 1847, 9 U. 791), or are in-

capacitated, or have an adverse interest {Studd, 1883, 10 E. (H. L.) 53),

—

a curator ad litem may be appointed by the Court, as in the case where
the minor is pursuer (Mackay, supra ; see Curator ad litem, infra).

(3) Decree, Diligence, and Expenses.—The minor—not the curator—is
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liable to dilij^ence on the decree (Thomson, 1747, Mov. 8910), arrestments

are lodge(l in his hands (Oibson, 1748, :Mor. 2777), and a Judicial reference

is made to his oath {Forhc.% 1G28, Mur. 8920; Dickson on JuvUna'). It

would appear that a curator who acts along with the minor, and personally

takes a prominent and leading part in the litigation, is lialde in exjtenses

if unsuccessful (Frascr, 1892, 19 11. 504; miite, 1894, 21 II 049), although

"
if he consents merely to make an action formally competent, there may

be just grounds for not subjecting him to liability for expenses" (ycv

Ld." Young, 19 E. p. 500).

rno-CuuATOi:.

A person "who acts as curator without having a legal title to the

office" (Ersk. i. 7. 28). The acting must be as curator; and whether

the office has been assumed is always a question of circumstances,

in Fowler (1739, Mor. 10:34:3), a widow who applied to have property

])elonging to her children inventoried and valued, disposed of goods in

liand,'^ui)lifted and paid debts, was held liable in the o])ligations of a pro-

tutor. On the other hand, persons to whom the executor of a decea.sed,

with consent of the widow, disponed the estate in trust for the widow and

(•iiil(lren,and who intromitted therewith, were held not to be in the position

of pro-tutors or pro-curators (Fultons, 1804, 2 M. 89:-.). And again, in

Dunbar (1887, 15 E. 210), where law agents, who had previously managed

an estate, continued to assist the b.rother of the deceased proprietor, who

assumed the management without authority, they were held not to be pro-

curators. Generally, where parties act as curators, believing theniselves

to be curators but liaving no title, or knowing that they have no title, or

where they labour under some legal disability ; or where curators act

without linking caution or making up an inventory,—they are held subject

to the liabilities of pro-curators (Ersk. siqyra; Eraser, P. cfc C. 451 ;
Cass,

1071, Mor. :3504).

Povxrs.—rro-curators have no recognised powers (Bell, Prin. s. 2102),

and do not enjoy any of the "active powers" of curators (Ersk. s^'^j/y?).

They cannot sell any part of the minor's j)roperty, such a sale beingjiull

even in a question with a bond fide onerous purchaser {Dig. xxvii. 5. 2

:

Eraser, P. & C. 452); nor can they sue the minor's debtors (Ersk. sv.pra).

They have no authority to receive sums due to the minor, ami consequently a

de})tor paying to them is not released unless the payment is applied to the

ward's benefit {Allan, 1715, Mor. 5054; see Lockhart, 1829, :3 W. & S. 481).

Liabilities.—Pro-curators are liable for omissions from the date of their

' actual intermeddling," as well as for intromissions, and must show the

same diligence that "an ordinary curator is bound to use (Ersk. .s^/^;)rrt :

A. S. 24 June 1005 ; Fowler, ^ Cass, Fultons, supra). They cannot be

auctorcs in rem sv.am, and all eases given them by creditors of the ward

must 1)e allowed to the latter {Tohjuhoun, 108:3, :\Ior. 10:305). If the

intermeddling began shortly after the father's death, the pro-curators must

account for the whole estate left by the father (J/»//-, 1097, Mor. 10310).

Accounting.—Although ordinary curators are not bound to account till

their office terminates (Ersk. i. 7. 31), pro-curators have not this privilege,

and may be called upon to account and resign at any time. They are

entitled to credit, or to sue, for all sums disbursed i)rotitably for the nmior

during their ailministration (Ersk. i. 7. 28 : see Fafcrson, 1802, 24 I). 1570).

[Ersk. i. 7 ; Ersk. Prin. i. 7 : Stair, i. : Bell, Prin. s. 2088 :
r.ell. Com.

i. p. 129: Eraser, P. cC- C]
See MiNOu : Tarent and Child ; Tutor ; Judicial Factor.
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CUEATOIl AD LITEM.

A person appointed liy the Court to assist in Judicial jjroceedings

any party thereto wlio lias no legal capacity, or whdse capacity is incom-

plete. The guardian of a pupil or minor, the husliand for a wife, and tlie

curator bonis or tutor of an incaixix, ought as a rule to sue or concur, or be

cited as a defender, in actions by or against the parties f(n- or with whom
they act.

Pupil.—{a) I'ursucr. "Where a pupil suing has no legal guardian

{Christie, 1873, 1 E. 237; Sinclair, 1828, 6 S. 336; Cahlcrhcad, 1832,

10 S. 582; Keith, 1836, 15 S. 118, Lord Corehouse), or where the action

is by the pupil against the guardian {MacNcil, 1798, Mor. 16384), or where

the guardian has an adverse interest {Bofjie, 1840, 3 D. 309 ; see Ross,

1877, 5 E. 182), or refuses to sue {M'Conochic, 1847, 9 D. 791), or is

incapacitated by insanity or otherwise (Rankine, 1821, 1 S. 118),—the

Court will appoint a curator ad litc/n. When the pupil, previously repre-

sented by tutors, attains puberty, he should be sisted and a curator ad litem

appointed {Mackenzie's Trustees, 1846, 8 U. 964). Where the action is not at

the instance of, or concurred in by, the guardian or curator ad litem, all

decrees will be null (Mackay, Praet. i. 312). {h) Defender. In actions against

a pupil, the guardians should also be called as defenders ; and where there

are none, tlie tutors and curators should l)e cited edictally {CcUderhead,

supra). If tutors are not called, all decrees in the action are null (see

Mackay, Pi-act. i. 344) ; if tutors are called and do not a])pear, and no

curator ad litem is appointed, any decree against the pupil will be held as

in absence {Sinclair, 1828, 6 S. 336; Banvatync, 14 Dec. 1814, F. C.

;

Proivn, 1835, 2 S. & M. 103 ; Afadrnzie, 1861, 23 D. 1201 (Lord Ordinary's

note)). The guardians may, however, be called in a sup})lementary summons
{Thomson's Trs., 1863, 2 M. 114). Where there are no guardians, or

they decline to appear, or are incapacitated or have an adverse interest,

the Court will appoint a curator ad litem. In Morrison (1894, 21 E. 889,

1071) a curator ad litem was appointed in a petition for custody {aee Fisher,

1894, 21 E. 1076). See Pupil.

Minor.— (a) Pursuer. A minor has a person in law, and can sue alone

(Mackay, Pvac^. i. 314, note); but his guardian ought to concur {MTurlc,

7 Feb. 1815, F. C), or a curator ad litcui should be a})pointed, otherwise

decree against the minor might be set aside, as in absence (Ersk. i. 7. 33), or

reduced on proof of lesion (see Minok). Curators may be sisted as con-

curring pursuers when the action is in court {Robertson, 1829, 7 S. 421).

{b) Pe/'endcr. Where the minctr is defender, and there is no citation of his

curators, personally or edictally, or where they arc cited and d(j not enter

appearance, it would seem that decree against the minor would be held

in absence {Anderson, 1828, 6 IS. 1145 ; Mackay, Praet. i. 346); and it has

been stated (per Ld. Pres. Ingiis in Cunninr/ham, 1880, 7 E. 424) that if

the minor can show that he sullered lesion from want of a curator, the

proceedings may be set aside.

Whether pursuer or defender, if tlie minor has no legal guardians

{Christie, 1873, 1 E. 237), or they decline to apjtear (see M'Conochie, 1847,

9 D. 791), or are incapacitated {Rankine, 1821, 1 S. 118), or have an adverse

interest {Saunders, 1821, 1 S. 115 ; see Stirling, 1851, 14 D. 206), or where
the fatlier has to represent rival interests {Ross, 1877, 5 E. 182),—the Court

will appoint a curator (nl //Vf/zA (Mackay, P7'rtc^. i. 314, 346 ; Cunninejham,

1880, 7 E. 424).

Where no appearance is made for a pupil or minor, the prirsuer cannot
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move thiit a curator ad litem be ap})ointe(l, and lie must tlierefure be

content witb taking a decree in absence {Sinclair, 1828, 6 S. o30). See

CuHATOK, Adioyis hi/ and arjainst a Minor.

Wifr.—(a) I'nrsnn-. The rule is that Liu; husljand's consent, as admini-

strator-in-law, and for his own interest, is necessary to all actions brought

by the wife (Ersk. i. 0. 2l ; Eraser, //. ct; W. i. 56G) ; and a decree in an

action raisc^d by the wife without his consent would not be binding on her

(Mackay, Pract. i. ."'OT). Any defect, h(nvever, in the instance would be

cured l)y the husband sisting himself as a pursuer {Ljjli', 1849, 11 J). 404;

see Slowcji, 1865, 4 M. 1). Where the husband is incapacitated {Buhl, 1729,

Mor. G002), or has an adverse interest (Smith, 18G6, 4 M. 279), or refuses

without rcasonabhi cause to concur {Cvllcn, 1830, 9 S. ."5 1 ; Blair, 1829,

8 S. 2G4),—the wifo may sue alone, and a curator ad litem will be appointed

to her as the first ste]) in the process (]\Iackay, Pract. i. 311). There are,

however, exceptions to the general rule, and in the following cases the

wife may sue alone, without tlie concurrence even of a curator ad litem :

(1) where the wife is judicially se])arated, or where an order of ])r(jtection

has been made and intimatt^d (24 ^K: 25 Vict. c. 80, ss. 5 and G)
; (2) in

consistorial actions, ami in ])etitions under tlieConjugal Eights (Scotland)

Amendment Act, 1861 (24 & 25 Vict. c. '6^ ). ( /' ) Dr/cnder. In actions againd

a wife, the husband must be called " for his interest," even when the ground of

action is her delict (Ersk. i. G. 21: Clark, 1829, 1 Sc. Jur. :592: Spnio

,

17.")9, Mor. 6080). If he is not called, the decree against her is held to be

in absence (Mackay, Pract. i. 3)42). Where the husljand refuses to appear,

and the wife has an interest to defend, she may do so, and a curator ad lite

m

will l)e a])])ointed (t'ldlcn, 183)0, 9 S. 3)1). The husband need not, however,

lie railed where the wife carries on a separate business, and a curator ad

litem will be appointed to her if asked {Gifford, 1853, 15 I). 451 : Grai/,

1840, 2 D. 1205; Ckirnside, 1789, Mor. 6082: see Aleock, 1845, 7 1). 819:

Ormc, 1833, 12 S. 149 ; Mackay, J'ract. i. 343). Where judicially sejiarated.

or holding an order of ])rt)teetion (24 & 25 Vict. c. S(j, ss. 5 and 6), the

wife may be sued as if unmarried.

Insane Persons (a) (duui)t sue (llrid. 1839,1 I). 4(H)). Actions are at

the instance of tutors-at-law, or tutors dative, or curators bonis ( Wallace,

18:'.0, 9 S. 40 : Maclrn:ie, 1845, 7 I). 283). Where a pursuer became insane

(hiring the course <if an action, lime was allowed to a])ply for a curator

bonis; and no application being made, the Court, on the motion of the

defender, appointed a curator acl litem {Mitchell, 18G4, 3 M. 229; Anderson,

1871, 18 S. L. II. 325: see Waller. 1S(;7. 5 M. 358). {h) Actions ofiainst

a ])erson insane, but not cognosced, sluadd be directed against him and his

eurator boui^, if he has one {Uvvan, 20 Dec. 1814, E. C). "Where he is

cognosced, the guardian alone may be sued (Eraser, P. & C. 549). If an

action is brought against a person of unsound mind, the Court will sist

procedure to admit of a curator boni^^ being ap])ointed (see Liiidsan, 1843,

5 i). 1194). iUit a eurator ad Utcm is sometimes a})pointed in special

circumstances {Mitchell, 1864, 3 M. 229 : see Walker, 1867, 5 M. 358, and

Uni/el, March 1877, ^laekay, Pract. i. ;'>I5, note (d)).

Entail.—In entail petitions where any heirs of entail, whose con.sent is

required, are inuler age or sul)jeet to any legal inca])a(-ity, the Court is

authorised to apjjoint a se]iarate curator ad litem to each such heir

(Entail Amend. Act, 1848 (11 \ 12 Vict. c. 3,6, s. 31 ) : Jlam ilton. ISr^),

15 D. 371 ). Where intimation, but not consent, is re(iuired, it is usual in

liraetiee to appoint only one cm-ator ail litem to the three nearest heirs cU'

entail. Tiie curators are a}ipointed after intimation and service has been
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made {Inglis, 1855, 17 D. 1005; see also Kerr, 1857, 14 1). 240; Burton,

1851, 13 D. 955). A claim against a curator ad litem for loss alleged to

be due to the curator's failure to take adequate security for a sum awarded

for consent to a disentail, was held irrelevant, there being no averment that

he had acted corruptly {Maxwell Heron, 1893, 21 E. 230). (For the powers

of such curators to make applications and give consent under the Entail

Acts, see 16 & 17 Vict. c. 94, s. 18 ; 38 & 39 Vict. c. 61, s. 12 ; 44 & 45

Vict. c. 53, ss. 11 and 12, and antea. Powers of Ctcrators.)

ir/io arc Eligihle?'—Any competent person maybe appointed curator

ad litem, but it has been judicially stated to be undesirable to appoint the

agent of the party (Lord Eutherfurd in an unreported case ; see Mackay,

Prad. i. 316).

Either party to an action may move for the appointment, and where

there is no motion the jvidge ought to make the appointment ex 'p'^'oiyrio

motu {Calderhead, 1832, 10 S. 582: Bell, Diet. h.t.). No appohitment is

made, as a rule, until appearance has been entered for the pupil or minor

(Sinclair, 1828, 6 S. 336 ; Calderhead, ut supra ; Eraser, P. & C. 156). The
curator, on being a])poiute(k appears at the bar and takes the oath dcfidell

administrationc, upon which an interlocutor is signed, which completes his

title. His powers are confined to the particidar action in and for which

he is appointed, and it is unnecessary for him to find caution {Young, 1828,

7 S. 220 ; Bell, Diet. h.t.).

Powers and Duties.—It is the duty of the curator ad litem to advise his

ward, where a minor or married woman : and to act for him, where a pupil

or insane (Mackay, Pract. i. 316). He must do his best for the ward's

interest (see Maxv)ell Heron, 1893, 21 E. 230), exercising an independent

judgment, since, it appears, the Court will not advise him {Heinhurn, 1866J

4 M! 1089). As the ward, when capable, is the doniinus litis, the curator

cannot continue an action against his wish {Graham, 1843, 5 D. 497). It

has been decided in the First Division of the Court that a curator ad litem

wliit obtains decree for a sum in favour of his ward, cannot discharge it,

and that a special formal application must 1)0 made to the Court for the

appointment of a cwrdtov honis {Pratt, 1855, 17 D. 1006; Anderson, 1884,

11 E. 870). The practice appears to be different in the Second Division,

where, in the original action, a party has frequently been appointed to

administer a fund recovered for minor children {Collins, 1882, 9 E. 500

;

MAvog, 1882, 19 S. L. E. 441 : Sharp, 1885, 12 E. 574). See Jack (1886,

14 E. 263), where the mother, as guardian under tlie Act of 1 886, was held

entitled to grant a discharge on behalf of pupil children
; and the minor

children were held entitled to grant a discharge, without a curator being

appointed, tlie sums paid being r»f the nature of alimentary payments

(First Division).

The curator cannot compromise an action against the wish of his ward

(Stephenson, 1844, 6 D. 377): and it is doubtful if he can do so at all

where the ward is incapable (Mackay, Pract. i. 316).

A curator ad litem is entitled to ordinary professional remuneration,

and to any expenses he may reasonably incur, even where, after considera-

tion, he elects not to appear (Rohertson, 1849, 11 D. 1201; Collie, 1851,

13 D. 841). The curator ap})ointed to a minor, called as respondent in a

petition for disentail, was found entitled to recover from the jtetitioner the

expenses of his appointment, and any other expenses properly incurred

(Johnstone, 1885, 12 E. 468); while in Studd (1883, 10 E. (H. L.) 53),

a father suing his pu])il child was held bound to provide reasonable

means to enable a curator lionis to attend to the child's interests. The
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opposite party is only liable for the expenses of the curator ad litem where

there is a separate appearance for the ward {Macfarlane, 1847, 9 D. 79Xi).

There is no personal liability on the curator ad litem for expenses of

process {Frascr, 1847, 9 1). 00:5).

Curator bonis.—See Judicial Factor.

Current Deposit Account i Cash Account, as it is

sometimes erroneously called—is the name given to that ordinary operative

account which a person has with his banker. Whether the account l>e

debtor or creditor, secured or unsecured, tlie legal princi].k's apjilicable to

transactions on it are the same. All sums paid into the account form one

blended fund, the parts of which have no longer any distinct existence.

With regard to drawings on the account, the first item on the credit side,

whetlier the customer or the banker be tlie lender, is presumed to discharge

or reduce ]h-o tanto the first item on the debit side, and the sum first paid in

is presumed to be the first drawn out (Devaynes, Claytons case, 1 Meriv. 308
;

Ross, L. C. M. L. iii. 054: Kinnaird, L. R. 10 Ch. D. 139: London ct;

County Bank, L. R. 6 A})p. Ca. 722). It has been decided by the Court of

Appeal that the rule in Claytons case does not apply to fraudulent

entries (Lacey, L. 11. 4 Ch. D. 537).

Trust Money.—Where a person pays money intrusted to him in a

fiduciary capacity into his own bank account and immixes it with his own

money, and thereafter deals with it as his own, such money, in a question

with the l)ank, would on his l)ankru])tcy pass to his creditor.s. An
exception to this is allowed in the case wliere the money is so ear-marked

in the l)ank account as to be clearly traceable. Accordingly, it has been

decided that money intrusted to an agent for a special purpose, and which

could be clearly traced in his bank account, did not fall under a sequestra-

tion of his estates whicli took place a year after his death, but must be

repaid to the owners (Macadam, 1872, 11 M. 33).

Bank must have Voucher for Debits.—For every debit made to the

account of a customer, with the excepticm of interest due to the bank for

sums advanced, a voucher, whether cheque, bill, or other document of debt,

must be in the hands of the bank, and retained until the account is

dociiueted by the customer, or by someone acting under his authority.

Mandate to operate on Account.—The following is the form of mandate

usually granted by a customer to his banker when he desires to authorise

a thirtl person to operate on his account. The words in italics will be

omitted where authority to overdraw is not to be allowed. The form has

been adiiulicated as not liable to stamp diitv.

[riaccaiiil Ihtk:]

To the Bank.

Gentlemen,
I hereby request \uii to honour all cheques or drafts drawn on ni>-

account kept at >our office in
' which may V)e signed V\v my clerk, Mr.

,

for me, and that' even thowjh your honouring the said cheques or drafts should hare thf effect

of ovei-drau-ing mi/ said account, but so as not to exceed at any time the sum of

This authority to subsist until recalled in Avriting.

Yours faithfullv,

See Bank: Banker: B.ank Aci-nt: 1'onp for Ca.sii Cuklit; Tav-

MENTS (InDEI-INITE).
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Currcnte termino.—This phrase is used in leases, and means

"during the currency of a term." A landlord ^vith a right of hypothec

may stop poinding by his tenant's creditors unless consignation is made or

surticient security found for the hypothecated rent. In the general case,

liowever, and apart from cause shown, sequestration by a landlord currente

tcrmino is incompetent. Furniture of a dwelling-house, though sequestrated,

cannot be sold currente termino (Wells, 1800, Jlxune, Decisions, 225 : Hunter,

ii. 391, 416 ; Eankine, Leases, 359). See Hypothec.

Cursing" and Swearing".—Under our ancient law the use of

profane language was a statutory oilence. The Acts 1551, c. 16, and 1581,

c. 1 03, enacted that a conviction on a charge of profane swearing should be

followed by a sentence of imprisonment and setting in the jugs or stocks,

or, in cases of great obstinacy, by banishment. By Acts of Chas. ii., 1661,

c. 19, and 1661, c. 38, it was provided that the punishment of cursing and

swearing should be a fine, in proportion to the rank of the offender. One-

half of this was to go to pious purposes within the parish, the other half to

the informer and in payment of the costs of prosecution. If the ofiender

could not pay, corporal punishment might l)e imposed. The Act 1661, c.

38, committed the execution of the Statutes dealing with profanity to

justices of the ]ieace; and an Act of 1696, c. 31, empowered any person to

prosecute.

Xo prosecution would now be undertaken for the statutory crime of

profanity. The offence of cursing and sw^earing, when amounting to a

l)reach of the peace, is now dealt with summarily at common law or under

Police Acts, and is punished by fine or iminisonment.

[Hume, i. 572.] See Bueach of the Peace.

Cursing (of God).—See Blasi-hemy.

Cursing of Parents.—By our former law it was a capital

crime, by Statute, for a si>n or daughter to beat or curse a parent. The

Act 1661, c. 20, provided " that whosoever, son or daughter, above the age

of sixteen years, not being distracted, shall beat or curse either their father

or mother, shall be put to deatli without mercy : and such as are within

the age of sixteen years, and past the age of pu])illarity, to be ])unished at

the arbitriment of the judge, according to their deservings, that others may
liear and feai-, and not do tlie like." The Statute made it a capital crime

either to beat or to curse a parent ; Ijut, to make a relevant charge, the

injury by Ijeating must have been severe, and the cursing must have

amounted to a " bitter and hostile execration " of tlie parent. The Statute

did not extend to relationsliip l)y affinity, but it })robal^ly included grand-

fathers and grandmothers. The following were good defences to the capital

charge under the Statute : that the oflender was under sixteen years of age

:

that he liad acted in retaliation of severe injuries infiicted on liim by the

parent; tliat at tlie time of offending he was "distracted," i.e. that his mind

was then unhinged.

This Act is now in desuetude, and an attack liy a cliild upon a

parent would Ije dealt witli at common law as an aggravated case of

assault.

[Hume, i. 324.] See As.sault.
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Cursing', Letters of.—liy the practice of tlie Clmreh in Scot-

liind piicn- to the liefonnatioii, u decree of excoinmunication jjronouiiced in

a Church Couit was followed l)y the issue of letters of cursing' or excoin-

iiiunicatioii aj^ainst the person named in the decree. The object in issuing

the letters was to bring the excommunicated person to repentance; but if

this result was not achieved within forty days, the ("ivil Courts intervened

on the motion of the Church authorities. By St. 2, II. i. c. 31, it is ordained

that " letters of caption should be direct againis thame quha sustcnis

cursing be the space of fourtie day is." The ollender, being apprehended

under the letters of caption, was punished by the Civil Court for his con-

tumacy in the face of the censures of the Church. An Act of Mary (jf

the year ir)51 ])rovided that all the moveable goods of ]»ersons who
should sustain the process of cursing for one year, or who should com-

municate, being excommunicated, should pertain to the king, after creditors

had been satistied. Ecclesiastical authorities were liable to be punished

for wrongous cursing of persons occupying public offices (Balfour, I'ro.c-

ticks, 565).

Letters of cursing were abolished at the Reformation. "When the Com-
missary Courts were established in 15G3, their decrees were enforced by the

means of letters of horning and caption, which thus came in place of

letters of cursing.

See Excommunication.

Curtilage, though peculiarly an English legal term, has been im-

]M)rtcd into the law of Scotland under " The Inhabited House Duty Acts
"

(4:3 Geo. iii. c. 161, Sched. B, and 14 & 15 Vict. c. 86, s. 2) and "The Gmi
Licence Act " (33 & 34 Vict. c. 57). The word is not defined in any of the

Acts, and there may he uncertainty as to its exact meaning and extent,

especially under the Gun Licence Act, sec. 7 of which imposes a penalty

\ipon " every person who shall use or carry a gun without a licence, else-

where than in a dwelling-house or the curtilage thereof," with certain excep-

tions which are not of concern here. Curtilage, which is of the same

derivation as "court," and is akin to the Scotch word "closs" or "close,"

has l>een defined as " a court-yard, back-side, or piece of ground lying near

and lielonging to a dwelling-house" (Tondins, Lav Dictionary, see Lonl

Ordinary's opinion in MacDonald, 1896,33 S. L. l\. 710). This definition

is, however, vague, and the question as to what a curtilage exactly signifies

under the Gun Licence Act has never been judicially determined. In one

case where the point arose, it was not seriously discussed, as it was clear

that the field where the gun was fired could not possibly be held to be

within the curtilage {Commissioners of Inland Revenue, 1881, 45 J. P. o^^).

In another case, the Court of Appeal reversed the decision of the justices

of the peace, and held that an orchard behind the dwelling-house and its

outhouses is not within the curtilage {Asquith, 1884, 48 J. V. 724).

Accordhig to the English authorities, a curtilage is part and parcel of a

house, such as would have passed simply by the feoHinent ttr grant of the

same. Further, it is distinct from "the garden," although the garden,

provided it be one "of necessity, and not of jileasure merely," would be

reckoned by English law as a ])arcel of the house, and would pass along with

the curtilage under a grant of the house.

Curtilage, moreover, is a less extensive word than garden, since, though

it was never doubted that the curtilage would pass with the house, there

were originally doubts as to the garden. It may therefore be assumed

VOL. IV, ^
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that uutliing whkli would not pass under a conveyance of a house can be

curtilage. But altliough, as we have seen, the grant of a house may carry,

as well as the curtilage, the garden as usually understood, curtilage of itself

cannot be held to include an orcliard and garden (Asquith, supra ; but see

Eankine on Landovmcrship, 3rd ed., footnote, p. 787).

As to the meaning and extent of the term, see lergusson, 1863, 33 L. J.

Ch. 29 ; Steele, 1866, L. R. 1 Ch. 275 ; Fullinf/, 1864, 33 L. J. Ch. 505 ; Lord
Grosvenor, 1857, 1 De G. & J. 446 ; Marson, 1868, 37 L. J. Ch. 483.

But although, in a strictly legal sense, there is clearly a distinction between
the garden and the curtilage, there might be greater laxity allowed in inter-

preting the terms of a penal Statute such as the Gun Licence Act. Yet,

even then, it is apparent that the curtilage is an area of very limited extent.

Custody of Children.

Legitimate Ciiildken.

I. (1) {a) The Father, in virtue of iXxo. patria potcdas, has a legal

right to the custody of his legitimate children during pupillarity, and,

it may be, till they are forisfamiliated {Leys, 1886, 13 li. 1223; Pagan,

1883, 10 R 1072; Si/mingfon, 1874, 1 E. p. 873, per Lord Deas

:

Harveg, 1860, 22 D. 1198 ; Eraser, P. & C. 68). But this right, though
" deeply seated in law," and " settled by a series of decisions of this Court
(Session) as well as by our constant practice " {Pagan, cif.), is not absolute.

It is subject to the control of tlie Court of Session, acting in virtue of

its nolnle officiuin, and as authorised by statute {infra). The Court,

not only where the father is seeking the custody, but in all cases, there-

fore, will interfere, upon application, in tlie interests of the physical and
moral welfare of the pupil, which is the primary and paramount considera-

tion (Eraser, P. & (J. 77 et seep, and cases there ; Cameron, 1847, 9 D. 1401
;

Lang, 1869, 7 M. 445 ; Symington, 1874, 1 E. 871, revd. 1875, 2 E. (H. L.)

41; Stevenson, 1894, 21 E. 430, revd. 21 E. (H. L.) 96; JMorrison, 1894, 21

E. 1071). Where, however, there is no relevant averment against the

character or means of the father as custodier, his right will be sustained as

absolute in questions with t/t ird parties. Accordingly, in L^eys {supjra), where
the paternal grandfather, a minister of the Presbyterian Church, had been
allowed to bring up the children for six years, and the father had become a

Roman Catholic four years before his application, and was in somewhat
straitened circumstances, the riglit of the father was sustained (see also

Vclanry, 1889, 16 E. 753—charitable institution : Llnssell, 1873, 10 S. L. E.

314). On the other hand, where the Court are satisfied that the moral or

])hysical welfare of the child will suffer from the father's custody, his claim
will Ije refused {Markey, 1888, 15 E. 921—charitable institution; Monerciff,

]89], 18 E. 1029—custody allowed to a fact(U- loco tutorh, father being

in Eussia). While the father's right is absolute during pupillarity, subject

to the control of the Court, the wishes and feelings of the child are entitled

to great consideration after puberty {Harvey, 1860, 22 D. 1198; Fisher,

1894, 21 E. 1076 ; Flannigan, 1892, 19 E. 909, per Lord Pres.).

AVhere the father, or mother, or any person, having de facto the custody of

children, is guilty of cruelty, provision is made by Statute for their being
deprived of the custody. The Prevention of Cruelty to Children Act, 1894
(57 & 58 Vict. c. 41), provides, in sec. 1, for punishing any person over sixteen

years who, having the custody or control of a child under sixteen years,

wilfully ill-treats or neglects such child in a way likely to cause un-
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necessary suffering or injury to its liealth. By sec. 6 (1), where any such

person has been cmivictefl of the olfence of cruelty, or any of the ofVences

mentioned in the schedule U) the Act, or has been eoniniitted for trial, or

bound over to keep the peace (and the parent has been proved to be party,

or privy, to the offence), the Court (Sheriff or Sheriff-Substitute) may connnit

the custody of the child, until it reaches sixteen, to a relation, or other fit

person, willing to undertake the charge, who shall have the like control over

the child as if he were the parent,—the parent being bound to contribute to

the maintenance on the orders of the Court. By sec. 8, the Court is to

endeavour to select a person of the same religious persuasion as that to

which the child belongs. The Secretary for Scotland may discharge the

child from such custody at his discretion (s. G (4)).

The children's interests are further safeguarded by statute. The Custody

of Children Act, 1891 (54 & 55 Vict. c. 3), provides, by sec. 1, that the parent's

claim for custody may be refused in the discretion of the Court of Session,

where he has al)andoncd or deserted the child, or otherwise conducted

himself improperly ; and by sec. 3, that in no such case shall the Court

order delivery of the child to the parent, unless satisfied that, having regard

to the welfare of the child, he is a fit person to have the custody. Sec.

'2 cm])owers the Court to order repayment to any person or Board, who
maintained the child, of the whole or any portion of their outlay.

Lastly, by sec. 12 of the Criminal Law Amendment Act, 1885 (48 & 49

Vict. c. 69), where, on the trial of any offence under the Act, it is proved

that the father, mother, or other guardian has caused or encouraged the

seduction or prostitution of a girl under sixteen, the Court has power to

deprive them of all authority over the girl, and appoint as guardian any

person willing to take charge of her.

In Questions with the Mother.—Where there was no judicial separation

or divorce between the spouses, the father's common-law right prevailed in a

question with the wife. It was sustained where he had deserted his wife

{A. V. B., 1870, 42 Sc. Jur. 224) ; and although residing abroad, his wife

being in Scotland, the father was found entitled to regulate the residence

and education of his children in Pagan (1883, 10 E. 1072),—there being no

relevant allegation against him in either case. In Fatjans case. Lord Pres.

luglis observed (p. 1073) :
" Where neither spouse is in any way disqualified

for the custody and care of the children of the marriage, and there is no

special circumstance of any kind, the right of the father .... cannot be

withdrawn by any discretion exercised by this Court." The rule applied

more strongly where the wife had deserted her husband, with or without

good reason, taking the child {Nicohon, 1869, 7 M. 1118; Lillcy, 1877, 4 IJ.

397 ; Mackenzie, 1881, 8 E. 574; Bloc, 1882, 9 E. 894 ; Hutchison, 1890, 18

E. 237; see also Bcattic, 1883, 11 E. 85). (See, however, Gibson, 1894, 2

S. L. T. No, 77, where a deserting and divorced mother was allowed the

custody in hoc statu (Ld. Stormonth-Darling) ; and Stewart, 1870, 8 S. L. E.

279, where she was also allowed to retain a delicate child of five years, though

living apart under a deed of separation.) The harshness of this rule became

apparent in cases where the motlier had good reason to abandon tlie

husband's society, or where the wife had been desertetl, and no doubt led

to the Guardianship of Infants Act, 1886 (49 & 50 Vict. c. 27). Under

that Act, the Court (Session or Sheriff, s. 9) is entitled " to take into con-

sideration and have regard to several things which it could not competently

have regarded before the passing of the Act," e.g. the mother's wishes {Bccciic,

1889, 16 E. 648). The Statute enacts, by sec. 5 :
" The Court may, upon

the application of the mother .... make such order as it may think
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fit regarding the custody of such infant, and the right of access tliereto of

either parent, having regard to the welfare of the infant, and to the

conduct of the parents, and to the wishes as well of the mother as_ of

the father, and may alter, vary, or discharge such order on the applica-

tion of either parent, or, after the death of either parent, of any guardian

under this Act," and may make such order in regard to expenses as it

thinks just. It also provides, sec. 3 (2), that the mother may nominate

a guardian to act with the father after the mother's death, and the Court

may confirm such nomination. It is further provided by sec. 7, that in

any case of separation or divorce, the Court pronouncing the decree

may declare the oftendhig spouse a person unfit to have the custody ; and

such parent shall not, upon the death of the other, be entitled as of

right to the custody. In the most recent case on the subject (Stevenson,

1894, 21 E. 430; revd. 21 E. (H. L.) 96), it was very clearly indicated

that the considerations in sec. 5 would apply not only to applications by

petition for custody, but to claims made in actions of separation and

divorce (per Ld. Watson, p. 98, and Ld. Chancellor, p. 99). The father

as well as the mother may petition the Court, under sec. 5, for the

custody, or to alter any order already issued as to the custody (Beedie,

1889, 16 E. 648); but the Act does not apply to bastards (Brand, 1888,

16 E. 315).

(2) The Mother has, at common law, on the father's incapacity or

death, right to the custody of her children during pupillarity (A. B., 1850,

12 D. 1297; Johnston, 1849, 11 D. 718; Ccunphell, 1833, 11 S. 544; Fraser,

P. & C. 218 ; though the old rule was that her right ceased in favour of

the tutor on the child attaining seven years (Burthunck, 1845, 8 D. 318

;

Ersk. i. 7. 7 ; Bell, Frin. s. 2083). This right, however, is, as in the case

of the father, not absolute, and may be controlled by the Court of Session

in the interests of the child. If the mother is thought to be an unfit

custodier, on the ground of her improper conduct or otherwise, she may
be deprived of the custody, and the child handed over to the tutor,

nominate, or at law, or dative (if he is not the next heir) (Stair, i. 6. 15
;

Ersk. i. 7. 7), or to the factor loco tutoris (Muir, 1868, 6 M. 1125), or some

other unexceptionable third party. Accordingly, where the mother had

married a second time, and residence with her was thought to be detri-

mental to the children's welfare, the custody was given to the father's

relatives (Denny, 1863, 1 M. 268). Similarly, in Muir (1868, 6 M. 1125),

because the mother was teaching the child improper habits, and in Gidland

(1878, 5 E. 768), on the ground of her immorality, the custody was allowed

to a factor loco tutoris, the Court ordaining him to submit a scheme for the

residence and education of the child (see also Prevention of Cruelty to

Children Act, 1889, s. 5). The mother, though married a second time and

domiciled abroad, has been preferred as custodier of her pupil daughters,

to the uncle,—their tiitor nominate,—with whom they were residing in

Scotland ; and her right as guardian under the Act of 1886 (49 & 50 Vict.

c. 27, s. 2, supra) is not affected by her second marriage (Maquay, 1888,

15 E. 606 ; cf. Buchan, 1842, 4 D. 1268, and Paul, 1838, 16 S. 824; see Lord

Eraser's doubt on this sul)ject, P. & C. 218). By sec. 2 of that Statute the

father, and the Court on application, may nominate a guardian to act along

with the mother ; and by sec. 3 the mother is empowered to nominate a

o-uardian to act along with the father after her death, if the Court shall

think riglit; and, after the death of Ijoth, to act alone, or jomtly with

the father's nominee. See Guardianship of Infants Act.

(3) AVhere the mother is dead or incapable, the Tutor, whether
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iioiuiuatc, or ;it Liw, or dative, is next entitled io the custody, unless lie be

the (•liild's nearest heir in whole or part, or has the same interest which the

heir would have in the succession—by })iirehase or otherwise (Stair, i. 6.

15 ; Ersk. i. 7. 7 ; Eraser, R cO 0. 219 ; Chalmers, IGll, Mor. 102:59 ; Gibson,

1824, '.J S. 249). AVhere the tutor is thus, or in any other way, dis([ualified,

the nearest cognate of the pupil will be preferred (J/l//tjiiis, 1821, 1 S. 50;

Dell, Frin. s. 2083). But in either case the paramount consideration for

the Court will l)e the child's welfare.

(4) Factor loco tutonis, GRAXDi-AriiKR, etc.—Although these

parties have no legal right to the custody of pupil children, they, as well

as the tutor {Fulkrton, 1829, 7 S. 353), have been held entitled, in the

interests of the child, to apply to the Court, when necessary for its pro-

tection from the improper conduct of the custodier. Accordingly, on that

ground, tlie custody was given to the factor loeo tiitoris in ])reference to the

mother, in Denny (1803,1 M. 208), J/«//' (1808,0 M. 1125), and GuUand
(1878, 5 E. 70S); while in Moncreif (1891, 18 K. 1029), where the father

was resident in Eussia in endjarrassed circumstances, and the change

would have Iteen prejudicial to the child's health, the factor loco tutoris

was allowed to retain her in this country. On the other hand, a father's

trustees, who had arranged for a pupil's maintenance and residence in this

country, were preferred, in hoc statu, to the guardian resident in Canada,

noniinated by the mother, where the guardian had made no sufficient

disclosure of her circumstances {Fenwiek, 1893, 20 E. 848). It is impos-

sible to bring the cases under definite categories, but the following may
be noted as instances of the general rule,—that the child's welfare is the

leading consideration : Petition by maternal (jrandfathcr, the nearest

cognate, refused in favour of stepmother (Blacl-, 1800, 4 M. 807), and his

claim also refused in favour of uncle—nearest agnate—in Feilli/ (1895,

22 E. 879) ; application by ixderncd (jrandfathcr granted, in question with

guardians nominated by the mother, wiio had placed pupils in an insti-

tution (J/'Za/y, 1808, 41 Jur. 08); petition hj ixderncd grandviother and

uncles and aunts refused, as inexpedient in the circumstances, where the

father in India had boarded his pupil son in this country, and expressed

himself, before his death, satisfied with the care shown the boy (Smith,

1890, 18 E. 241) ; a Irother—nearest male agnate—who had placed two

pupils in a charitable institution, was refused the custody {Morrison, 1894,

21 E. 889 and 1071), where it appeared, on the report of a curator ad litem,

that the children were well provided for, and that one of them—a girl

—

objected to any change, or to be separated from her twin-brother.

II. DUR/XG, OR AFTER, ACTIONS OF SEPARATION OR DiVORCE.—
Until 1801, the general rule, before referred to, applied in questions of

separation and divorce. The husband, altliough the guilty party, was held

entitled in law to the custody of his pupil children, imless the Court, having

regard to the children's interests, should in its discretion think him unlit

to be their custodier (Eraser, P. tC; C. 07; Allan, 1809,41 Sc. Jur. 017;

see Harvey, 1800, 22 D. 1198; also Ketehcn, 1870, 8 M. 952, an aggravated

case, where a divorced husl)and was deprived of the custody). The Conjugal

Eiglits (Scotland) Amendment Act, 1801, s. 9, provided that: "hi any

action for separation a nicnsa ct thoro or for divorce, the Court (Session)

may from time to time make such interim ordeis, and may, in the final

decree, make such provision as to it shall seem just and proper with respect

to the custody, maintenance, and education of any pupil children of the

marriage to which such action relates." It was thought that this provision

might operate some relaxation of the husband's right whore the mother was
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the innocent party. But in Lang (1869, 7 M. 445), it was held that the

Court had, under' the Statute, no more extensive powers than it had at

eoniinon law,—the Act only empowering the Court and Lord Ordinary to

do incidentally what, under the noUh qffkium, they could do on a separate

application (see also Sfcuart, 1870, 8 M. 821).

In Si/mhu/ton, however (1874, 1 E. 871 ; 2 E. (H. L.) 41), where the

innocent wife, founding on the English practice, claimed the custody of all

the children, the House of Lords'laid it down that it was impossible to

prescribe any general rule in cases under the Act, and that the whole

circumstances of the p;n-ticular case ought to be considered ; and although

deeming the father not unlikely to be a proi)er custodier, they allowed the

mother" to have the custody of the daughters, while the sons were in-

trusted to the father, each parent being granted a right of access. Since

that date the ^;?r<c^icc lias been to follow the example of St/minr/ton's case as

to custody, so far as circumstances permit, having regard to the children's

welfare. (If, however, the child is very young, the father's right will in no

case be sustained as a matter of course. Fendente lite, the Court were always

accustomed to regulate the custody according to what was best for the

child.) (See Cameron, 1847, 9 D. 1401.)

But recently, in Bcattie (1883, 11 R. 85), where the children were with

the wife, and although the wife had luised an action of separation, the

Court, assuming the husband's absolute right, and disregarding the wife's

wishes, followed Lang {swpra), and granted the husband's petition, there

bein<r no relevant averment against him. Still later, the Court were inclined

to h(jld that the Lord Ordinary, in actions of separation and divorce,—his

jurisdiction in questions of custody being derived solely from the Conjugal

Eights Act, 18G1,—had no right to give any weight to the new considera-

tions {e.g. mother's wishes) introduced by the Guardianship of Infants Act,

1886 {supra, Bccdie, 1889, 16 E. 648).

Finally, however, the rule as to the husband's absolute right, where the

pupil's welfare is not menaced, has been negatived in Stevenson (1894, 21 E.

(H. L.) 96 ; revg. 21 E. 430), the House of Lords holding that the wife's

averments of cruelty to heiself are relevant in answer to the husband's

claim for custody, and that the considerations of the 1886 Act, s. 5, can

be taken into account by the Lord Ordinary in actions of separation. The
Lord Chancellor (Herschell) observed (p. 99) :

" Surely the Act was passed

for just such a case as this—as I understand it—the rights of the husband,

the father, are no longer to be absolute, but if he has misconducted himself

he should not be entitled to the custody as an absolute right, but the Court

should consider the mother as well as the father, and consider above all the

interests of the children." In Smith (1894, 2 S. L. T. No. 197, Ld. Wellwood),

a mother, divorced for adultery, was in the special circumstances granted

the custody of a girl of ten ; and in Gihson (1894, 2 S. L. T. No. 77, Ld.

Stormonth-Darling), a mother, who had deserted her husband, taking with
her the only child of the marriage, a girl aged five, and was afterwards

divorced for desertion, was allowed the custody in hoc statu.

Illegitimate Children.

The primd facie right to the custody of bastards is with the mother, and
she is not irrevocably bound by an agreement, even though acted upon, to

let the father have the custody (Macjiherson, 1887, 14 E. 780, and earlier

authorities there; Sutherland, 1887, 15 E. 224; Corrie, 1860, 22 D. 900;
see Simpson, 1865, 3 M. 396). But here, again, the mother's right is not
absolute ; the Court are bound to consider the interests of the child, and
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are entitled, if it be for the child's welfare, to disregard the mother's legal

right {Sutherland, supra; Campbell, 1(S05, 22 It. 809; Mackenzie, 1892,

19 R. 903,—questioned if the Custody of Cliibheii Act, 1891, applied in an

appeal from the SlierilT to the Court of Session). The mother cannot

a})poiut a tutor except in connection with a gift of property, or nominate

a guardian under the Cuardianship of Infants Act, 1880 (whicii does not

a]i[)ly to bastards), ami .m .Htioii raised l)y her cannot be insisted in after

her death by a person named in her settlement as tutor: Ijut in a petition

for custody by a person named as guardian in her settlement, the expressed

wishes of the mother were given effect to (Brand, 1888, 15 R 449, and

10 R .'US). If the mother refuses the father's oHer to take the custody

of the child when it has reached the age of seven, if a boy, or ten if a girl,

the father's obligation to aliment ceases as a rule (A. B., 1842, 4 D. 07U
;

(.'orrie, supra: Grant, 1872, 10 ^I. 511): but the rule does not hold where

it would Ije detrimental to the child's welfare to remove it from the

mother's custody, and where the father's oiler is not necessitated by his

circumstances {Uroim, 1890, 23 E. 733). The father's relations liave no

leaal riifht to the child ; but cases have occurred where, for the child's

benefit, it was allowed to be taken from the mother at the age of seven,

and delivered to trustees, to be educated in a manner befitting its fortune

( Whitson, 1825, 4 S. 42 ; see Barter, 1825, 4 S. 141, \A. Craigie).

Access to Cinr.DitEx.

The parent deprived of the custody is entitled to reasonable access

to the cliild, and the father's general right to custody does not justify

him in arbitrarily refusing his wife such access (M'lvcr, 1859, 21 1).

1103; Fraser, P. cO C. 09, 71; Mackay, Frart. ii. 308). It is usual in

practice for the Court, if asked, to make an order for access in the

final decree hi actions of separation and divorce, but in many cases the

parties themselves arrange the matter (see S>/min(/fo)i, 1875, 2 li. (H. L.) 41,

and at p. 975 for the order made). Where the wife left the husband

without good reason, she was refused access to the only cliild of the

marriage, aged two, as the Court does not regard with favour the de facto

separation of married persons (Mackenzie, 1881, 8 E. 574 (Second Division)

;

A. B., 1870, 42 dur. 234) : but, on the other hand, in JJloc (1882, 9 E. 894 (First

Dixision), and Llllei/ (1877, 4 E. 397 (First Division)), where the deserting

wife was ordained to give up the children to the father, access w^as allowed.

A wife, divorced for adultery, may at common law competently petition for

access, but it will not be allowed if she is leading an immoral life (S/iirer,

1885, 12 E. 1013); and it would appear that the Court will not, unless in

exceptional circumstances, interfere with the husband's discretion as to

allowing access to the mother divorced for adultery. He might as a rule,

ill these circumstanees, forbid all communication (Boionan, 1883, 10 E.

1234: Handle)/ (1891), I'lob. 124; see, however, the change eftected in

questions of custody by the case of Stevenson, sKpra, Custody ixJudici.il

Separation and Divorci:). In J//«h (1869, 41 Jur. 017), access was

allowed to the mother, contrary to a deceased husband's orders. The

Court of Session has power to determine the question, on petition addressed

to the Inner House at common law (.-1. iA, 1847, 10 D. 229), or under

sec. 5 of the Guardianship of Infants Act, 1880 (Shcrif Court, see

infra); and p)endente lite under the Conjugal Eights Act, 1861, s. 9

(see Beattie, 1883, 11 E. 85, and Stevenson, 1894, 21 E. 430, and 017;

H. L. 96).
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Religiox.—The father decides as to tlie creed in whieli his diild is to

be brought up, and cannot deprive himself, either before or after the

marriage, of his discretion (Ersk. Prin. (liankine), 93, and cases there).

The rehgion in wliich the child is to be lirought np is often of moment in

questions of custody after the father's death, where the child is residing

with strangers, or in an institution. The rule appears to be, that the para-

mount and ultimate consideration, as in questions of custody, is the welfare

of the child; but the father's wishes and directions (the mother's, in case of

illegitimate children,) are of the greatest weiglit, and will be given effect to,

if possible without detriment to the child's general interests {Brand, 1888,

16 E. 315 (bastard); Morrison, 1894, 21 W. 1071, per Lords Adam and
M'Laren; Rcilli/, 1895, 22 E. 879). It would seem, however, that the

mother's wishes would not now be totally disregarded, even in the case of

legitimate children, looking to the terms of sec. 5 of the Ouardianship Act,

1886 (Lord M'Laren in Morrison, supra). The matter has been dealt with
by Statute where the parent is applying for custody or production of a

child. In these circumstances, if custody be refused, the Court, by sec. 4
of the Custody of Children Act, 1891, has power to secure that the child

may be brought up in tlie religion which the parent has a " legal right " to

require, but " nothing in this Act shall interfere with or affect the power
of the Court to consult the wishes of the child in considerino; what order

ought to be made, or diminish the right whicli any child now possesses to

tlie exercise of its own free choice." Further, where under sec. 5 of the

Prevention of Cruelty to Children Act, 1889, the Court commits a child to

the charge of a third party, it shall (2) endeavour to ascertain the child's

religious persuasion, and shall, if possible, select a person of the same
persuasion, and specify such in the order ; or change the custodier, if not
of the same religious persuasion as the child.

Wish of Child when Minor Pubes.—In regard to residence, etc.,

the wishes of the child if minor jnihes will, as a rule, be given effect to.

The question generally arises when the child has been already removed
from its natural custodier. " It would require a very strong case of conflict

between the washes of a young person on the one hand, and his or her wel-
fare on the other, to justify the Court in refusing residence against the
minor's wish " (Ld. Pres. Eobertson in Fhmnvjav, 1892, 19 E. 909. The
minors' wishes were given effect to in Harvey, 1860, 22 D. 1198; Fisher,

1894, 21 E. 1079; Flannicjan, siqmi; Custody of Children Act, 1891,
s. 4).

Courts and Procedure.—(1) Court of Session.—Applications for

permanent custody, and for access, should be made to the Court of Session

(see, however, Brand, 1888, 15 E. 449), by petition to tlie Inner House
under tlie noUle officium (Mackay, Fract. i. 209, ii. 267 ; Fraser, F. & C. 81,

131 ; Frilly, 1895, 22 E. 879; Morrison, 1894, 21 E. 889, 1071 ; Leys, 1886,
13 E. 1223 ; Sheriff Court, see iiifrcC). In vacation, ap])licatioii may com-
petently be made to the Lord Ordinary on the liills {Fdyar, 1893, 21 1{.

59, Ld. Kinnear). Under the Guardianship of Infants Act, 1886 (ss. 5 and
9), a petition may be presented to either r)ivision of the Court, or to the
Lord Ordinary on the Bills {Sheriff Court, infra). The Custody of Children
Act, 1891, appears to apply only to petitions presented in the Court of

Session ; and it has been doubted if it applies to petitions brought up on
appeal from the Sheriff Court {Maehnzie, 1892, 19 E. 963). As before
stated, the Lord Ordinary may deal with the questions of custody and access
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iucideutally in iictions of separation or divorce (Conjugal liiglits Act, ISGl,

s. 0), even althougli there is no conclusion to that etiect in the summons
{Sijmiiujtun, 1874, 1 K. 871): hut any order dealing witli custody is incom-

IH'tent* after fhial decree ( A(0///, l8(i*J, 7 M. 445). Tlie procedure must

tliereafter be by i)etition. Even wliile an action of divorce is pending, a

petition for custody or access is competent, but the Court will exercise this

jurisdiction only in exceptional circumstances (M'Calliiin, 1893, 20 R. 293).

When an order for ciistody has been granted, without or after answers, and

there is wilful failure to implement, the usual procedure is to ordain the

defaulting party to appear at the bar of the court, and, on failure to appear

or to agree to deliver up the children, to se([uestrate his estates {Fisher,

1894, 21 \\. 1076 ; see Ross, 1885, 12 1{. 1351, where wife left the country),

or imprison him for contempt of Court {Leys, 1886, 13 It. 1223).

(2) Shrrijf Cuuii.—The SherilV may, in cases of emergency, regulate the

interim custody of children (Fraser, P. & C. 81; Maclcenzie, 1892, 19 II.

96:'.; Hood, 187 1, 9 M. W) ; Stewart, '6 S. L. R 405). He has no power

at connnon law to deal with the question of permanent custody where an

appeal is made to his discretion as to who shall have it (Fraser, 7'. d'' ('.,

supra); but no question of status being involved, he may interfere to give

ell'ect to the legal right of a parent {Brand, 1888, 15 E. 449 ; Madenzu,

siqjra). By the Guardianship of Infants Act, 1886, s. 5 (49 & 50 Vict. c.

27), the Sherill'may, on the application of the mother, make any order as

to the custody of, or right of access by either parent to, a child tliat he

thinks just {Ski;/h, 1893, 30 S. L. R 272 ; see A. v. R, 1889, 6 S. L. IJ. 6,

where Sheriff Spens held that the provisions of the section were not in-

ai)plicable, where the mother was in the position of defender).

(liankt. i. 6. 1 ; Stair, i. 5. 3 : Ersk. i. 6. oo and 56, i. 7. 7 : Bell, Prin.

ss. 2068, 2083; Ersk. Prin. (IJankine), pp. 73, 93; Eraser, P. & 0. 65, 77;

Walton, K & W. 72.)

See Parent and Child; Pupil; Bastakd; Guardianship of Infants

Act ; Patkia potestas ; Fopjsfa:miliatiox.

Custom.—Eixed usage or practice—local or general—the source

of consuetudinary law. See Consuetudixapy Law ; Usage ; Custom of

Trade ; Statute ; Desuetudf.

Custom of Trade.—Every species of contract—sale, location,

etc.—has i)ossible reference to various sjiccies and sub-species of subject-

matter. The contract of sale, for example, may have either land or goods

for its subject-matter, and, in the case of goods, any kind or description.

Viewed merely as a contract, the sale of land does not diiler from the sale

of goods; but viewed further as to subject-matter, the contract of sale

branches out into two different types, each marked by its own peculiarities.

So also, when the sale of goods is alone in question, but different kinds- of

goods are in tlillerent instances the subject-matter of the contract. AVhat-

ever be the contract, and whatever its subject-matter, there is, with regard

to the contract as related to the subject-matter, a constant tendency to

uniformity of ]n-actice, throughout this or that district, and in the long-

run, if the subject-matter be not purely local, throughout the country.

Such uniformity, once it has been established in respect of any point ur

points, is the relative custom or usage of trade, local or general, as may be.

In the construction of written contracts, proof of the custom of trade
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is ot'tL'u alluwed to augiuont or (qualify tlio evidence ai'lbrded by the writing

itself as to the intention of parties. Contracts i7i re mcrcatovia have
especially a claim to be interpreted in this way, because they are in general

expressed with brevity, on the connuon understanding of parties that

whatever is relevant but omitted is to be supplied by reference to the

custom of trade. But even mercantile contracts are in Scotland construed

thus with important reservations ; and, for the rest, the Scots decisions

show the policy of the law to be adverse to the easy reception of evidence

about the custom of trade in supplement or explanation of a written

document. The recent trend of English juristic opinion is in the same
direction {Hutton, 18;5r), 1 M. & W. 475 : Johnstone, 1840, 11 A. & E. 557

;

Trucman, ih. 597, per Ld. Dennian).

The competence of proof of custom to aid in the construction of a

written contract depends on the presence of these two conditions : (1) that

both parties, when they made their agreement, were aware of the custom,

and (2) that, on a consideration of the wording of the instrument, they
must be presumed to have contracted with reference to the custom. Proof

of custom, then, is excluded where there is anything to indicate that the

parties, having had the custom in view, did not mean to let it govern their

relation {Gordon, 1831, 9 S. 735; G^yc, 1832, 10 S. 512; Alexander, l^^l,

9 D. 524), and a fortiori where the express stipulations of the contract are

at variance with the custom {D. Boxhunjli, 1820, 2 Bli, 156 ; Gordon, 1826,

2 W. & S. 115 ; Seott, 1827, 6 S. 233 ; Gordon, 1828, 3 W. & S. 1 ; Shireff,

1854, 17 D. 177 ; Holman, 1878, 5 E. 657). The presumption that the

parties intended to import the usage of trade arises only in respect of

matters as to which the written contract neither explicitly nor inferentially

makes provision {Hamilton, 1824, 2 S. 611 ; Hatton, 1830, 5 Murray, 157 :

Jacl:, 1865, 3 M. 554), and arises most frequently in connection with mer-
cantile transactions {Burhidge, 1832, 10 S. 520; Schuurmans, 10 S. 839, and
lis. 779), though even in that connection the presumption does not arise,

if the writing appear from its definiteness and detail to be a full expression

of the agreement between the parties {G)/c, mjira ; Ilacl-enzic, 1856, 3 Macq.
22). In absence of the presumption, parole evidence is inadmissible to

elucidate even a mercantile contract, save as to technical terms and
phraseology : for it is the function of the judge, and not of the jury, to

construe the writing {Ccdder, 9 S. 777, affd. 5 W. & S. 410 : Hnldane, 1842,

4 1). 1307; Milne, 1843, 6 D. 355. But see MLeujgan, 1813, Hume, 101).

Technical words, or words which, although in common use, bear, as used in

the contract, a peculiar meaning, must ho, made intelligible to the Court,

in order that effect may be given to the true intention of parties ; and to

this end, even in contracts which the custom of trade is not allowed to

all'ect in any other way, evidence is competent to show the import of the

words according to the trade usage, and, as a necessary preliminary, to

establish the fact of tlie trade usage (Bell, Com. i. 456 ; cf. Ld. Ellenborough
in Rohertson, 1803, 4 East, 135).

Where evidence of custom is competent, tlie custom must be shown to

be, not indeed absolutely uidjroken {Burhidge, supra), but so generally

followed as to warrant the belief that both parties had it in mind, on their

entering into the contract, as the rule to be observed and relied on
{Morrison, 1823, 2 S. 434; Armstrong, 1875, 2 E. 339; Holman, supra, per

L. P. Inglis). Further, the custom must be one which is not contrary to

law, and which is consistent with the terms of the written agreement
{Calder, supra: Sinclair, 1868, 7 M. 273). In mercantile affairs, if there

be a difference between local and national custom, and if either the local
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or the natioiuil cusLoiu has Id he Hupposed us implied iu a particular con-

tract, the national custom will in most cases be held to be the one inq.lied,

since the local custom is less likely to liave l^een known to both parties

(Mackenzie, supra). This holds even as to mercantile guaranties, the

limitations in wliicli ar(> siriclissimi juris, except where a custom of trade

can be founded on {M'La!/[/an, supra: Tcitnaitt, lHo9, 21 D. Gol). Local

custom, on the other hand,Will ordinarily be that held to modify contracts

which are not in tlic narrower sense mercantile, provided the custom be

prevalent over the district to which the parties Ijclong, or with which they

are connected, and in which their engagements to each other are to be

fultilled. Thus where a lease requires to be construed in the light of

extrinsic evidence, the custom of tla^ district in wliiib the subjects

are situate will be admitted, on comlition of its being shown to be really

tlu-i custom of the district, and not a mere peculiarity of practice in, at

most, some few instances {Alexander, siqna: M'Lcod, 1801>, Hume, 842;

Allan, 18-i9, 7 S. 784 ; M. Tweeddale, 1821, 2 Murray, 563). ^On the same

principle will be construed a contract of service {Kcr, 1670, Mor. 8470:

Watt, 170:3, ]\Ior. 8472 : Forbes, 1827, 6 S. 75), or any contract which

indicates a special rather than a general usage as having been within the

contemplation of the parties {Ndlson, 1844, 6 D. 022). To make good an

averment of local custom, it is not sufficient to establish that such or such

a step is commonly taken in a given state of facts, because the repeated

taking of the same step by diffeient persons in the same circmustances

inav be due to some popular fallacy or mistake {Nisbet, 1880, 7 K. 575

;

Brown, 1876, 3 E. 788 : Anderson, 1866, 4 M. 765).

Apart from the existence of a custom of trade, whether general or local,

but in such circumstances as are proper for reference to a custom of trade,

a course of dealing between the parties to a contract will be admitted to

explain the contract ; and, even though it have taken place after the date

of the contract, willbe of effect, exceptione personali, to qualify^ one way or

another the substance of the contract (Mar/s. of Diinlar, 1835, 1 S. and

M'L. 134: Laird, 1882, 9 E. 711, alld. 188:'., 10 E. (H. L.) 77 : HcrioCs Hosp.,

1830, 4 W. & S. 98; Masters and Seamen of Dundee, 1830, 8 S. 547;

Girdu'ood, 1830, 9 S. 170). But a course of dealing cannot be proved from

one or two transactions between the parties,— as, for example, when

there has been a single act of i)urchase previously to the date of the

contract the construction of which is in question {M'Mullan, 1882, 9 E.

J. C. 36). . ^ _
Not only is there by the custom of trade in certain industries which

have been long established, such as those carried on by calenderers,

packers, auctioneers, etc., a right to retain for a general balance {Slrone/,

1878, 5 E. 770 : Miller, 1881, 8 E. 489), but in some cases, and notably in

the case of bleachers, where goods are sent out as they are ready, and

accounts are paid annually or at other regular intervals, there is a right,

grounded on a course of dealing, to retain any parcel of goods in respect of

the continuous account from one period of settlement till the next {Ander-

son's Tr. 1871, 9 M. 718). See Eetkntion.

What is held in England to be a custom of trade will, by reason of its

being there so held, not require a burdensome proof to establish it as a

custom of trade in Scotland also {Stronrj, supra, per Ld. Gifford).

Unless usage be averred on record and be covered by the issue, no

I)roof of it, with a view to the construction of a written contract, will be

allowed {Milne, snpra: Mackenzie, supra: Guthrie, 1846, 19 Sc. Jur. 69).

In proving the tenor of a document which has been lost or destroyed,
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evidence, iu support of the adminicles, is competent us to the- custom of

trade with reference to those matters wliich the document is alleged to

have contained {Crawford- cO Lindsaij peerage case, 1848, 3 CI. and Fin.

534: 13 D. (H. L.) 32'; Bnm-n, 1851, 13 D. 1355 : Dickson, Evidence, 1097).

Besides serving, nnder the conditions which have now been stated, to

explain and more or less to ipialify the import of written contracts, the

usage of trade is recognised to some other etiects in law. Tims, m the

valuing of future debts under the Bankruptcy Statutes, although the

interest to be deducted is in general, and in the absence of express stipula-

tion, calculated at five per cent, the usage of trade, where such usage is

well established, operates on its being proved, not only to fix the rate, but

also to determine the time from which the interest is to run {Crawford,

1812, F. C). And by sec. 52 of the Bankruptcy Act, 1850 (19 & 20 Vict,

c. 79), a creditor in a future debt is entitled to vote and rank for it, only

after deduction of any discount beyond legal interest to which his clahn is

liable by the usage of trade applicable to it. This enactment strikes at the

creation of an undue preference, but is subject to the common-law proviso

that the discount must be of an amount sanctioned by an acknowledged rule

of trade, and not suggested by a variable })ractice {Duncan, 1879, 6 E. 582).

Different agricultural and commercial customs have given rise to

numerous questions of international private law. Among points which

may be taken as settled are these : that a lease of Scots land made abroad

will be construed in Scotland with reference to the agricultural customs of

Scotland : that in an action on a })olicy of insurance with a Scots company,

the equipments of sails, etc., must conform to the usage of this country

rather than to that of the country where the vessel was built and where it

is owned {Cool, 1843, 5 D. 1379); and that in a contract of sale of timber

the usage at the port of delivery determhies the mode of measurement

{Schuurmans, supra).

Customs are duties imposed from time to time upon certain com-

modities, imported and exported, and are thus distinguishable from excise

duties, which are imposed upon the consumption of the commodity, and will be

treated of under the article Excise. The 18th Article of the Treaty of Union

declares that the laws concerning trade, customs, and excise are to be the

same in lioth kingdoms. The whole provisions regulating the management
of the customs are entirely statutory. The Statutes relative thereto are

very numerous, and have been frequently consolidated. The last consoli-

dating Act is The Customs Consolidation Act, 1876 (39 & 40 Vict. c. 36),

wliich repeals, with certain minor exceptions, all prior Statutes, and, as

amended by 40 & 41 Vict. c. 13 ; 42 & 43 Vict. c. 21 ; 40 & 47 Vict. c. 55
;

47 & 48 Vict. c. 02 ; 52 & 53 Vict. c. 42 ; and 53 & 54 Vict. c. 8, is the law

at present in force regulating customs. The collection and management
of the customs of the United Kingdom are under the control of the

Board of Customs, which consists of anv numljer of commissioners not

exceeding five, appointed l)y the Crown. All duties, penalties, and for-

feitures incurred under, or imposed by, the Customs Acts, and the liability

to forfeiture of any goods seized under the authority thereof, may be sued

for, prosecuted, determined, and recovered by action of del)t, information, or

otherappropriate proceeding in the Court of Session, as the Court of Exchequer

iu Scotlaiul, in the name of the Lord Advocate, or of some officer of customs

or excise, or by information in the name of some officer of customs or excise

before one or more justice or justices. All suits, indictments, or informations
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Ijroiiglit or exhibited for any offence against the Customs Acts sliall lie

l)rought or exhibited witliin three years next after the date of the offence

coniniitted. See Smuggling.

Cu stOS rot II I o r IIm .—See Justice of Peace.

Cy-prCS.—"Near to it."—The doctriuL' of t7y-/>/v.s, (jr ap|)r(t\iinaLiou,

is, strictly, a doctrine of EngUsh law. In Scotland, however, the }»hrase

is applied, rather loosely perhaps, to the jirinciple on which the Court
deals with cases of heijuests for charital)k' purposes, where, owing
to the lapse of time, or to a change of circumstances, it has become
impossible to carry out the main ol)ject of the testator by a strict adherence
to tlu! directions laid dnwu liy him. in such a case, the Court, as a
Court of equity, has " always exercised the power of varying the means
of carrying out the charity from time to time, according as by that variation

it can secure more etlectually the great object of the charity, namely, the

benefit of the beneficiary" (per Lord Westbury in Clephrme, 1809, 7 M.
(H. L.) 7). Not only will the Court vary the means l)y which a charitable

trust is to be carried out, l)ut it will in some cases substitute for an object

which has failed, another ol)ject of a similar nature. These latter cases
show the application of the doctrine of cij-prh in the stricter sense of the
phrase. The action of the Court will depend upon the interpretation given
to the truster's intention. Where the bequest has been made for a certain

definite charitable purpose, and that purpose has failed during the truster's

lifetime, the Court will not substitute another {Rymcr [l8lJ5j, 1 Ch. 19).

But where the charity named exists at the date of the truster's death,
although it fails l)efore the legacy is paid, or where the general intention of

the truster clearly is that his money shall be used for charitable purposes,
and shall not go to his heirs, the Court will not allow the failure of the
charity pointed out by the truster to defeat his intention, but will select

another object, regarding as closely as possible any indications which may
be given in the trust deed {In re Slevin [1891], 2 Ch. 2o6). In making such
a selection, the Court will take care that it does not thereby sanction the
application of the money of a charital)le trust to purposes for which it is

lawful to impose rates, or to which public money is already dedicated {Kirk
Session of rndonpans, 1891, 19 E. 193 ; Anderson's Trust, 1896, 33 S. L. II.

4:)0). The following cases may be noted as examples of authority given
to adapt the administration of a charitable trust to altered circumstances:
Vlcphanc, 18G9, 7 M. (H. L.) 7, where a hospital belonging to an old charity
had been sold to a railway company, and the Court held that the intentions
of the truster could l)e better carried out by the institution of a system of

outdoor relief, than by the rebuilding of the hos])ital. Jiunict's Trustees,

1870, 4 li. 127, where the trustees were authorised to grant bursaries to the
beneficiaries, in place of paying apprentice fees, as directed by the trust.

Downie, 1879, li. 1013, where heritable subjects, which had been disponed
for the purpose of founding and maintaining a Eoman Catholic school, had
proved to be unsuital)le for the purpose, and the trustees were empowered
to sell the property and purchase subjects of a more convenient description.

Glasgow lioj/al Infirmary, 1887, 14 IJ. 680, where trustees were authorised
to expend the trust money on the erection of a nm-ses' home, in place of a

fever convalescent home, for which it had licen destined, and which had
become unnecessary. John Watt's Hospital, 1893, 20 II. 729, where trustees
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were authorised to sell a hospital which had been founded by a testator who
died in 1829, and which was benefiting a different class of persons from that

contemplated by the founder, and to apply the income of the trust in the

future in payments for outdoor relief. Trustees of Carnrgic Park Oqjliaiuuje,

1892, 19 E. 005, where an alteration was made in the limit of age fixed by the

truster as a qualification for admission to the orphanage. Trustees of John
JReid Prize, 1893, 20 J\. 9o8, where alterations were made in the qualifica-

tions necessary for candidates for the prize. (See also M'Dougall, 1878, 5

E. 1014; University ef Ahenken, 1869, 7 M. 1087.)

In all such cases, the usual procedure is a petition, presented to the

Court by the trustees, followed by a remit by the Court to some person to

inquire into the circumstances of the trust, and to report, and, if the report

is in favour of a change in the administration, to draw up a scheme giving

effect to the proposed change for the approval of the Court.

The doctrine of cy-jni's is not applicable to the case of a friendly society

(CunnacJc [1895], 1 Ch. Div. 489).

In England, the doctrine of cy-jjres is also applied to cases in which
conditions, subject to which legacies have been bequeathed, have become
impossible of fulfilment, owing to no fault on the part of the legatee.

The effect of the application is to enable the legatee to take his legacy

upon fulfilling the conditions to the best of his ability, or as nearly as

possible.

[Boyle on Charities, 147-280 ; M'Laren on JPllls, ii. 926.]

See Charitable Trusts ; Educational Endowments Act.

Da.ily Council.—Prior to the institution of the College of Justice

in 1532, attempts had been made to establish a permanent Supreme Court
of Justice separate from Parliament. In 1425, James L established the

Session to sit three times in the year, in such places as the king should

appoint.

Irregularities and confusion having arisen, James iv., in 1503, instituted

the Daily Council, to sit continually in Edinburgh, or where the king had
his residence. Neither of these Courts had appellate jurisdiction, or juris-

diction in questions of heritable rights. The Court of Session succeeded to

all their powers and authority.—[Mackay, Practice, i. 16.]

Dairies, Cow-sheds, and IVIilk-shops.—L The busi-

ness of persons carrying on the trade of cow-keepers, dairymen, and
milk-sellers is regulated by an Order of the Privy Council, known as
" The Dairies, Cowsheds, and Milk-shops Order of 1885," and " The Dairies,

Cow-sheds, and Milk-shojos Amendiny Order of 1887," passed by the late

Board of Supervision, and confirmed by the Secretary for Scotland. Their

authority rests upon sec. 34 of the Contagious Diseases (Animals) Act,

1878, which empowered the Privy Council to make orders for regulating

the trade of persons selling milk, and subjecting them to the control of the

Local Authority under the Act ; and upon sec. 9 of the Contagious Diseases

(Animals) Act, 1886, which transferred the powers and duties under the

iirst-named Act to the Board of Supervision, and the Local Authorities

under the Public Health Act, 1867. A further transfer has since been
elfected Ijy the Local Government (Scotland) Act, 1894, which substitutes

the Local Government Board for the I'oard of Supervision. The Privy
Council Order of 1885 provides:

—
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Refjldration of Dairymen and uthcrs.—G (1). A person may lujt trade

as a cow-keeper, dairyman, or pnrveyor of milk unless lie is re<i;istered.

(A seller of ice-cream is not a purveyor of milk in the sense of this enact-

ment

—

rianld, 21 U. (J. C.) 20.) (2). Every L. A. must keep a register

of persons so trading. (3). They must register every such person, Ijut

registration does not authorise the use of any building as a dairy, etc., or

preclude i)roceedings for infringement of regulations. (4). Notice of

necessity for registration, and mode thereof, must be given. (5, G). A
person trading for the purpose only of making and selling butter or cheese,

or selling milk in small quantities to his workmen or neighbours for their

accommodation, need not be registered.

Constrndion and Water Supjyh/ of Xew JJairics.—7 (1). No Iniilding

may be occupied as a dairy, etc., which is not so used at the commence-

ment of the Order, luiless lighting, ventilation, cleansing, drainage, and

water supply are provided to the satisfaction of the L. A. (2). A month's

written notice must l)e given to the L. A. of intention to occupy such

a building.

Sanitanj State of all Dairies, etc.—8. No building may be occupied as

a dairy, etc., whether so occupied at the commencement of the Order or not,

unless the ventilation, etc. (as above), are suflicient for {a) the health (jf the

cattle : {!>) the cleanliness of the milk vessels
; (') protection of the milk

against contamination.

Contamination of Milk.—9. A milk-seller, if suffering from a dangerous

infectious disorder, or having recently been in contact with a person so

sulfering, must not milk cows, or handle milk vessels, or in any way take

l)art in Uie conduct of his trade : nor may he permit any such person to do

so, until in each case all danger of contamination has ceased.

10. A dairyman must not permit any water-closet, cess-pool, etc., to

remain in c(jmmunication with any mik-store after a month's notice from

the L. A. 11. No milk-store, etc., may be used as a sleeping-apartment, or

for any purpose incompatible with its cleanliness, or likely to cause con-

tamination. 12. Swine must not be kept in any cow-shed or milk-store.

Regulations of Loeal Authority.—13. A L. A. may make regulations for

(«) inspection of cattle in dairies; {h) lighting, ventilation, cleansing,

drainage, and water supply
;

(c) securing the cleanliness of milk-stores and

milk-vessels
;
{d) prescribing precautions to be taken against contamina-

tion. 14. Such regulations (1) must be published in a local newspaper:

(2) must be sent to the Local Government Board a month before coming

into force
; (3) may be revoked by the IJoard as too restrictive, or other-

wise objectionable.

Existcnee of Disease among Cattle.—15. Where disease exists among
cattle in a dairy, the milk of a diseased cow must not be (a) mixed with

otlier milk: {h) sold or used for human food; (c) used as food for swine or

other animals, unless boiled. "Disease" means cattle plague, pleuro-

pneumonia, or foot-and-mcjuth disease (Contagious Diseases (Aninuils)

Act, 1878, s. 5).

Offences and Penedties.—By sec. 9 (5) of the Contagious Diseases

(Aniinals) Act, 188G, and the Order of 1887 above mentioned, the penalty

for an ollence against the Order of 1885 is £5, but a less penalty may l>o

imposed. Such oftences may be prosecuted summarily, in the same manner

as otTences affixinst the regulations of a L. A. mider the Public Health Act,

1867.

The following enactments have a direct bearing upon the regulation

of dairies :

—
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II. The Cattk-Shcch in Burghs {Scotland) Ad, 18GG. — It provides:

The magistrates of royal and parliamentary burghs are to require all

cattle-sheds, cow-houses, and byres to be inspected by an officer appointed

by them, and, if found suitable, to be licensed for one year; and empowers

them to make regulations for the sanitary condition of the same, and to fix

in each licence the number of cattle to be kept in each cattle-shed, etc.

The penalty, on conviction before any two magistrates, for keeping cattle

without such licence, or violating any of its conditions, or the aforesaid

regulations, may be £5, and a like penalty for each day of continuance

after conviction (s. 3). Similar powers are given to the commissioners of

police burghs (s. 4). The magistrates before whom a person is convicted

may give written notice requiring the owner or occupier of any cattle-shed,

etc., to make such sanitary improvements as they may direct, within a

month ; and, in case of failure, may suspend his licence for not longer than a

month, in addition to the penalty ; on conviction of a second or subsequent

offence, may revoke his licence, in addition to the penalty ; in such case the

magistrates or connnissioners may refuse to grant the offender any licence

whatever (s. 5). Every licence, not suspended or revoked, is to endure for

a year ; no fee is payable in respect thereof ; and it must be renewed every

year. The penalty for using a cattle-shed, etc., without a licence, is £5
;

and the fact that cattle have been taken into the lairgh is to be deemed
sufficient 7;rfwu^/c/c/t' evidence (s. 6). Fourteen days' written notice must

be given of intention to apply for a licence.

III. The Bimjk Police (Scotland) Act, 1892, s. 287, provides that tlie

Cattle-Sheds Act may be enforced by the magistrates of a burgh, and

offences and penalties may be tried and recovered before the magistrate, as

in the case of police offences under the Burgh Police Act. Sec. 121 of

the same Act provides that all staldes and byres are to be kept clean to the

satisfaction of the sanitary inspector, under penalty of 20s. for each

offence : and the inspector is to inspect from time to time all such places,

with a view to the enforcement of the Act.

IV. By sec. 16 (c) of the Pul)lic Health Act, 18G7, any stable, byre, pig-

stye, or other building in which any animals are kept in such a manner as

to l)e injurious to health, and by sec. 10 (e) any business so conducted, is

declared to lie a nuisance under the Act, and may be dealt with at the

instance of the L. A.

[29 Vict. c. 17; 30 & 31 A'ict. c. 101; 41 & 42 Vict. c. 74; 49 & 50

Vict. c. 32 ; 55 & 56 Vict. c. 55 ; 57 & 58 Vict. c. 58 ; Skelton, Handbook

of Public Health ;
Dykes and Stuart, Manned of the Public Health Acts.]

Damages, lYIcaSUrc of.—Damages are the pecuniary satis-

faction due by a party who has connnitted a breach of obligation to the

party towards whom the obligation existed. Damages are awarded on the

theory that they put the pursuer in the same ])osition as he would have

been in had tlie obligation of whose breacli he complains lieen fulfilled.

The remedy is equally available in breach of contract and in delict; and
although there may be alternative remedies, it may be said generally that

a claim of damages is competent in every case wliere tliere has been a

lei^al wronLf". The obiect of awardinjj; damages being satisfaction to the

injured party, and not punislnnent of the defender (neglecting for the moment
those cases in which the conduct of the defender is a ground of aggravation),

the view of the law is directed to the position of the pursuer, and not to that

of the defender. Tlie amr)unt of injury tlie pursuer has suflered is considered
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in calculating the sum to be awarded ; and the conduct of the defender or

the profit he might make by the breach of obligation are, as a rule,

irrelevant to tlie inquiry. The means of the defender have still less to do

with the case. Neither in actions for breach of promise of marriage, although

the position of the defender may be proved generally in order to show what

the pursuer has lost {Somcrville, 1896, 23 E. 576 ; A. v. B. 1875, 12 S. L. It.

621 ; contra Smith, 1857, 1 C. 13. (N. S.) 660), nor in those at the instance of

a husband against the seducer of his wife, will the Court allow an nif[uny

into the amount of the defender's income {Kcycs, 1886, L. Iv. 11 P. D. 100).

The damages to be awarded may range from the smallest coin of the realm,

when the award is intended to mark merely the invasion of a legal right

without appreciable injury, to amounts which are liudted oidy by the

value of liuman life and" the magnitude of contracts. The amount is always

a jury (piestion, but in arriving at their decision the jury are subject to

certain rules of law. These may be definite enough to render the

assessment of damages merely a question of calculation, or so vague as to

leave the jury the widest discretion. In breach of contract, speaknig

generally, there are fairly definite and positive canons for regulating

assessment, while in delict the rules are vague and negative.

I. General Rules in Contract and Delict.

Dammna absque injuria. — Damages being due only in respect of a

wrong, it follows that none can be given where a wrong has not been the

cause of pursuer's loss, or where there is damnum absque injuria {Mofjul

Steamship Co., 1892, A. C. 25). Under this head, in contract, falls the

class of cases where the plea that there is no jus quccsitum tcrtio is

sustained as a defence. Thus where a legatee loses his legacy through the

negligence of a law agent employed by the testator {Robertson, 1861,

4 Macq. 167), or where a beneficiary loses money through a bad invest-

ment of trust funds in consequence of wrong advice given l>y the law agent

of the trust to the trustees {Eaes, 1889, 16 E. (H. L.) 31), he has no action

against the law agent (see also Blumcr & Co., 1874, 1 E. 379 ;
Campbell,

1891, 19 E. 282: Tully, l^^\,l^ E. 65; and Title to Sue). Another example of

'

loss without injury is found in the case of a bank refusing further advances

on a cash-credit bond, and executing diligence on bills it holds, so that

pursuer is made bankrupt {.Tohndon, 1858, 20 D. 790 :
Wallace, 1867, o M.

274). In delict, on the other hand, there is said to be clamnun abscque

injuria where a person by lawful operations on his own property causes

damage to his neighbour, as by sinking a well which draws ott^ the water

from that of his neighbour {Chasemore, 1859, 7 H. L. 349; Blair, 18<0

9 M. 204) ; or where an upper proprietor throws lioo(l-water on the land of

a lower through the erection of an embankment involving no I'isk of

damage except from some extraordinary cause {Filshill, 1887, 14 E. oOl

:

Murdoch, 1881, 8 E. 855).

Injuria absque r/a?» no.—Where there is injuria absque damno the

exact converse of the above does not hold good. A legal wrong always

carries with it a right to some damages ; but where no distinct loss can be

shown, the damages will be only nominal. Thus in contract, mere delay m
fultilment, as in failing timeously to deliver goods bought, will not, where

there has been no seiious inconvenience, found a claim for substantial

damages. But a contract cannot be broken even in respect of time

without the party agcrrieved being entitled to claim nominal damages

Orchs/cr, 1875, 2 E.^754; Clark, 1872, 10 S. L. E. 152). Similarly m
delict, an invasion of a person's legal rights will ipso facto be a good

VOL. IV.
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ground of action. A pursuer was held to have stated a relevant case

where he alleged that he had occupied under a lease, which he had

renounced sometime prior to the date of raising his action, a portion of a

mineral field which he never wrought, and that during his tenancy a large

quantity of minerals had been secretly abstracted by the defenders, who
were tenants of an adjoining coal-working, although he did not show how
he had sustained any actual damage {Bell, 1867, 5 M. 298).

Remoteness of Damages. — The law follows the consequence of a

wrongful act only within limits ; and where an injury is only remotely

connected with the alleged cause, an action will not lie. This rule is

equallv applicable whether damages are claimed for breach of contract or

delict "(Co&J, 1893, L. E. 1 Q. B. 464). "The first, and in fact the only

inquiry in all cases is, wdiether the damage complained of is the natural

and reasonable result of the defendant's act ; it will assume this character if

it can be shown to be such a consequence as in the ordinary course of things

would flow from the act" (per Brett, M. E., in The Notting Hill, 1884, L. E.

9 P. D. 113, quoting from Mayne on Damages, p. 48). In other words, it

is the immediate which the law regards as the real cause ; and where the

defender's act is one cause, but other occurrences have conjoined with it to

produce the result, some of these may be regarded as severing the causal

connection between the defender's act and the result complained of, and as

being the proximate or true cause. For instance, it was held that a breach

of contract in supplying late instead of early cabbage seed, which should have

been noticed by the pursuer long before the plants raised from the seed were

ready for sale, would not support a claim of damages on account of (1) claims

damages by the purchasers of the plants
; (2) loss of business arising from

disappointment of customers, leading them to give up dealing with pursuer.

The proximate cause of the mistake of the customer's getting late instead

of early plants was the omission of the pursuer to notice that the plants

which he sold to his customers were late cabbages, and that was not a

natural consequence of the defender's breach of contract {Wilson, 1894,

21 E. 732). Where, also, wrong turnip seed was supplied to pursuer, and

in consequence the turnips were destroyed by frost, pursuer was found not

entitled to damages for loss sustained on account of not having sound

turnips to fatten cattle {Taylor, 1868, 6 S. L. E. 95). The rule was also

applied in a case where defenders, having failed to pay charges for

repair of their ship, pursuers detained it on their slip in security of the

amount, and afterwards sued for damages in respect of their slip being

occupied by the vessel, and their trade in repairing vessels being thus

interfered with. It was said that, as a general rule, consequential damages
are not due for inconvenience or loss arising in consequence of non-pay-

ment of a debt, and that a tradesman or manufacturer, retaining for his

own security the goods and property of his employer, is not entitled to

make profit or stock in trade of that transaction {Stephen, 1861, 24 D. 162
;

see Interest, p. 68).

In the above cases the reason for holding'the pursuer disentitled to damages
is that some action or inaction of his own has prevented the defender's

breach of obligation from being the proximate cause of the loss ; but the rule

as to remoteness is also applicable where pursuer, without any failure of

duty on his part, has suHered damage, if the damage is only indirectly

connected with the breach complained of. In a leading case, where the

female plaintiff had been carried to a wrong railway station by a breach of

contract on the part of a railway company, and, being unable to find accom-

modation, was compelled to walk five miles in the rain at night, and in
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consequence caught cold, and was laid up and iniable for some time to attend

to her business or family, Cockhurn, 0. J., said that, in order to recover:
" You must have something llowing out of the breach of contract com-
plained of, sonietbing immediately connected with it, and not merely

connected with it through a series of causes intervening between the

immediate consequence of the breach of contract and the damage or injury

complained of. In this case, the wife's cold and its consequences cannot

stand upon the same f(JOting as the personal inconvenience arising from the

additional distance which the plaintitTs had to go (for which damages were

given). It is an effect of the breach of contract in a certain sense, but

removed one stage ; it is not the primary but the secondary consequence,

... it is not the necessary consequence, it is not even the probable con-

sequence of a ]>erson being put down at an improper place and having to

walk home" {llohhH, 1875, L. li. 10 Q. 15.117; Waltun, 18;J5, 7 C. & P. 302, :J94).

But damage, thouo-li remote in the sense of not being immediatelv

connected in time and place with the cause of loss, may be recovered if it

appears that there is a true causal connection with defender's act. De-

fender was held liable where the lueach of contract was taking a hired

riding horse oil" the road and galloping it in a field, and the consequences

were that it split its pastern bone ; was laid up for six weeks ; being deprived

of exercise, took inflammation of the bowels ; and being, on account of its con-

dition, a worse patient, died {Scion, 1880, 8 E. 23G ; M'Mahon, 1881, L. E.

7 Q. B. \). 591 ; llahdrap, 1895, 1 Q. B. 5G1). In another case, a fall, which

dislocated plaintiff's shoulder, was found to be the cause of his death from

pneumonia, as his catching cold, and the fatal effects of the cold, were both

due to the condition of health to which he was reduced by the accident

{Isitt, 1889, 22 Q. B. D. 504).

In actions founded on delict or negligence, the rule as to consequential

damage, though stated in the same terms {Allan, 1864, 2 M. 873), is

applied in a way less favourable to the defender than in the case of

contract. A person who has l)een negligent is in general liable for all

the damage to which his ne<j;lifj:ent act has contributed. While a breach

of contract which would not have produced injurious consequences of

itself, does not imply liability, a delict, though it becomes operative only

through the accompanying negligence of someone else, may render the

person originally in fault liable. But if the injurious occurrence is not one

which the negligent person ought to have foreseen, he will not be held

responsible {Fairbanks, 1872, 10 Amer. Eep. 064 ; Sharp, 1872, L. B. 7 C. V.

253). Consequently, a person who negligently injures the servant of

another, is not liable to his master in damages for the loss of his service

{Allan, 1804, 2 M. 873); nor is one who, by stopping up a public footway

on his own land, causes members of the public to trespass on his neighbour's,

responsible for the damage done by the trespassers {Blagrave, 1850, 1 TI.

& N. 369; Sclwlcs, 1870, 21 L. T., N. S. 835); nor a railway company,

which negligently allows its carriages to be overcrowded, for an assault and

robbery committed on a passenger {Pounder, 1892, 1 Q. B. oSZ^ ; and see

Culpa tenet suos auctores). But where the acts of an intermediary are the

natural consequence of defender's act, the law does not consider the connec-

tion between defender's act and the pursuer's injury severed. In the

Siuih case, a person who threw a lighted squib into a crowd, where it was

thrown about by different people in self-protection, was held liable iu

damages to a person who was ultimatelv injured by it (Scott, Smith's Leading

Cases, i. 438 ; Clark, 1878, L. R 3 Q. B. D. 327 : Eohertson, 1851, 13 D. 779)

;

and where a person, advertised to make a parachute descent in a certain
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place, came elo^vu in an adjacent field, and was the means of collecting a

crowd, who damaged the crop, there was held to be a relevant case for injury

to crop (Scoti's Trs., 1889, 17 E. 32).

Where the pursuer has been injured by the act of the defender without

the intervention of a third party, the result may still be so remote as not

to be actionable. A trustee, who suffered from a heart complaint, was held

not entitled to damages against his co-trustees, who, by their irritating and

unwarrantable conduct of the trust affairs, aggravated his complaint and

rendered him unfit for business (Pridie, 1857, 19 D. 287) : and a railway

passenger, who was illegally, but without unnecessary violence, removed
from a carriage, failed to recover damages for the loss of a pair of race-

glasses which he left behind on being removed (Glover, 1867, L. E. 3 Q. B.

25 ; Cohh, 1893, 1 Q. B. 459).

A somewliat different a})plication of the doctrine of remoteness has been

held to exclude recovery for personal injury from nervous shock where there

has been no physical impact. Where the plaintiff was driving over a level-

crossing, the gate of which had been negligently left open by the railway

company's servant, and a train narrowly missed colliding witli the carriage

in which she was seated, and the shock she experienced brought on a severe

illness, which left her with impaired memory and eyesight, it was said

:

" Damages arising from mere sudden terror unaccompanied by any physical

injury, but occasioning a nervous or mental shock, cannot under such cir-

cumstances be considered a consequence which in the ordinary course of

things would fiow from the negligence of the gate-keeper. If it were held

that they could ... in every case where an accident caused by negligence

had given a person a serious nervous shock, there might be a claim for

damages on account of mental injury" (Victorian Railv:ay Comrs., 1888,

L. E. 13 A. C. 222). This decision has been much criticised, however, and
in a subsequent Irish case, differing from it only in the fact that there had
been some physical shock, though no apparent physical injury, the Court

refused to follow it (Bell, 1890, 26 Ir. L. E. 428 : see also Pollock on Torts,

4th ed. p. 46 : and Wood, 1891, 18 E. (H. L.) 27, 29).

The question of remoteness of damage is said, in England, to Ije for the

judge to decide, and not for the jury (Hohhs, 1875, L. E. 10 Q. B. 122

;

Hammond, 1887, L. E. 20 Q. B. D. 89) ; but tliere seems to be no Scotch

authority or dictum ex]jressly dealing with the point. If a question of law,

it ought properly to belong to tlie judge, who sliould give a direction to the

jury; but tlie opinions expressed in the case of the parachute descent,

mentioned above, and the foiin of issue there adjusted, seem to treat the

point as a question of fact for the jury (Scott's Trs., 1889, 17 E. 38).

Interest.—Interest, as damages, is due wlien there is failure to meet a

pecuniary obligation, and luns fr(jni the date on which payment has Ijeen,

or could have been, demanded, if payment has been " wrongfullv withheld
"

(Blai7''s Trs., 1884, 12 E. 110; Carmichael, 1870, 8 M. (H. L.)^131,>,ell, Com. i.

690). The rate allowed is sim])le interest, at five per cent, (see Interest). A
modification of tliis rule has been introduced, however, where the party failing

to pay the principal has not had the use of it for himself, and has not lieen in

wilful default, as in the case of a trustee who has lost the trust money
through mere indiscretion. In a case where trustees had paid away the

funds to the beneficiaries when it turned out that there was not a sufficient

sum left to pay a creditor, and the trustees were held personally responsible,

L. P. Eobertson said :
" As regards interest, the pursuers will, if we

allow only the average rate of trust interest (3 per cent.), be put in the

same position as they would have occupied if the estate had been duly
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adiiiiuistored hy the defenders. Nk j^oliL lia.s Ijeen made, or has been
sought to be made, for themselves by the trustees, and we do not consider
this a case where penal interest sIkjuM be required " {IfcrUaUc Securities

Assoc, 1898, 20 li. 070 ; L;/ncdoch, 1832, 11 S. 00 ; Uovijlas Trs., 1807, 5 M.
827). If the failure of duty on the part of the trustees has been culpable
or extreme, then legal interest will be charged against them {Ross, 1850, \o
U 44; see M'Laren on Wills, ii. 1210).

Interest on damages, where damages are due on grounds other than
non-payment of nnmey, is not, as a rule, given until the damages are

li([uidated by decree {Maiiin & Sons, 1872, 10 M. 'J49), or bv application

..f a verdict {Flensbury S.S., 1871, 9 M. 1011 ; Taylor, 1808, 40 S. J. 332;
Lenaghan, 1858, 20 D. 848). IJut tlie rule is not inviolalJe, and in ex-

ceptional circumstances, at least in breach of contract, interest may be
awarded as damages upon loss sustained prior to the date of action.

Where defenders, an iron company, had contracted with pursuers, ship-

brokers, for the carriage of a laigc number of sleepers at so nmch per ton

and so many per month, and after sending certain monthly instalments had,

in breach of their contract, ceased sending on sleepers, the pursuers were
fiiund entitled to interest u})on each muntbly payment of freight from the

time when it fell due. Had there been no breach of contract, the pursuers
would have had the use of the money ; and therefore not only the principal

sums, but interest at five per cent., being the amount of profit wliich

pursuers presumably lost through not ]ia\ing the use of tlie money, were
given as the measure of damages {Dunn ct Co., 1894, 21 Pi. 880; Dcnholm,
I860, 3 M. 815).

Extinction of Claim.—Besides lieing extinguished by explicit discharge

(for whicli see Dischat^ge), a claim of damages may be extinguislied by
implication in connection witli: (1) an action; (2) voluntary settlement

; (3)
release of one co-obligant

; (4) prescription and mora.

(1) Action.—A single act, amounting either to a delict or a breach of

contract, cannot be made the ground of two or more actions, for the pur]>ose

of recovering damages arising within different periods, but caused by the

same act. On the contrary, the true rule of practice, l)ased on sound
jninciple, is that though the delict or breach of contract is of such a nature
that it will necessarily ])e followed by injurious consec|uences in the future,

and though it may for this reason be impossil)le to ascertain with precise

accuracy, at the date of the action or of the verdict, the amount of loss

which will result, yet the whole damage must be recovered in one action,

because there is but one cause of action. In the case in which this rule

was laid down, a seller of a refrigerating machine had agreed not to sell a

second within the same district for some years. Having broken his

contract l)y selling a second, he was sued by the buyer of the first, and
paid a sum in name of damages. It was held that the seller could not be

sued in a second action for further damacjes arising out of the same breach

subsequently to the first action {Sfercnsun, 1887, 15 E. 125). "Where also

the wrong complained of as the cause of damage, was working beyond de-

fendant's boundary and leaving an aperture inplaintiil's coal which admitted
a How of water, and plaintiff had recovered damages for one influx, he was
held not entitled to raise another action for subsequent damage caused by
the aperture (which defendant was not bound to close) remaining ojien and
admitting a continuing How of water {Cliujg, 1848, 12 Q. B. 570). A
distinction has been taken, however, where the defendant's act has been

lawful in itself and becomes actionable only through damage ensuing. In

a case where defendant liad worked out liis own coal so as to deprive his
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neighbour (the plaintitf) of supi)ort, it was held that recovery of damages
for one subsidence did not bar a second action for a subsequent subsidence,

since it was the subsidence and not the removal of the coal which was the

cause of action {Darky Main Colliery, 1886, L. l\. 11 A. C. 127, 133).

The rule is equally applicable in actions for injury to the person.

"Where a pursuer, after proof taken in an action for })eisonal injuries, raised a

second action concluding for a larger sum of damages, the second action

was dismissed {Bryan, 18G9, 6 S. L. E. 445 ; Wood, 1891, 18 E. (H. L.) 27

—but after a ^'erdict in a motion for a new trial f)n the ground of excessive

damages, it may be competent to show" that the jury have over-estimated

the permanent effects of an injury, by producing evidence that the condition

of the pursuer has improved in the interim {Shields, 1874, 2 E. 126)). If,

however, two injuries of distinctly different kinds are caused l)y the same
wrongful act, recovery for one of them does not necessarily discharge a claim

on account of the other. A 1 )low may cause injury to the person of the plaintiff

and to his watch {Darley Main Colliery, 1886, L .E. 11 A. C. 144) ; or a colli-

sion in driving, to his carriage and his body {Brunsdeu, 1884, L. E. 14 Q. B. 1).

141) ; and he may sue first for the one injury and afterwards for the other.

Where, however, a breach of contract or delict consists not of one but

of a series of acts, the rule is different. Tims if one contracts to deliver

a certain quantity of goods during each month in the ensuing year, and
fails to perform in the first or second month, that is in itself a distinct

Ijreach of contract ; and if the purchaser sues for damages for that breach, he

cannot in the same action claim for an apprehended breach in subsequent

months, for the obligant may perform his contract for the future, and if he
fails in any subsequent month that is a fresh breach of contiact, for which a

separate action will lie {Stevenson, 1887, 15 E. 125 ; Ireland, 1894, 21 E. 989).

So also an operation in suo which creates a nuisance to one's neighbour, may
be followed l)y long-continued loss and damage to that neighljour, and yet it

may not be necessary to recover the whole damage in one action ; because

he who commits the nuisance is under a constant legal obligation to abate

it, and so long as he fails in performing that legal obligation he is every

day committing a fresh nuisance {Stevenson, supra ; Shcuhcell, 1830, 4 C. &
P. 333 ; Thovipson, 1841, 7 M. & W. 456).

(2) Voluntary Settlement.—The rules governing the effect of an action in

discliarging claims of damages are applicable generally to agreements
voluntarily come to by the parties. In particular, a discharge, unless

specially restricted to particular claims, is understood to be a discharge of

all claims arising out of the same subject-matter against the person in

whose favo\ir it is granted. Thus where a contract of lease was prematurely
terminated liy renunciation and acceptance, a claim at the instance of the

landlord against the tenant for damage sustained through diminution of

rent in consequence of the premature termination of the lease was
dismissed because, on a construction of the acceptance, such a claim had
not been reserved {Wcdlcers Trs., 1886, 13 E. 1198; Lyons, 1886, 13 E.

1020 ; Waterson, 9 E. 155). Similarly, a sum accepted in settlement

of claims for personal injuries sustained through the fault of another
is held to cover injury which may not liave been known at the time,

but subsequently develops. The magnitude of such subsequently develop-
ing injury is no reason for reducing the settlement, if it were honestly

efl'ected by the party discliarged : and nothing short of fraud, or some of

the other recognised grounds of reduction, will suftice {Wood, 1891, 18
E. (H. L.) 27).

(.")) Dischareje of one Co-oUigant.—A general discharge of a claim arising
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upon a breach of contract is a complete discharge not only of the parties to

it, but of all other co-obligants who were responsil)le for the breach of con-

tract. Tlie rule is well settled, that urdess such a disciiarge contains words

of reservation, the benefit of tiie discharge will enure to all the co-obligants

whether they are parties to the discharge or not. The rule is somewhat

ditt'erent in the case of actions upon delict; and where a party founds on a

discharge he has not himself obtained, he must show that it is a discharge of

all claims against liim. Each of several wrong-duers is separately re-

sponsible for the wrong, and it is no defence to one to say that the other

wrong-doers have Ijeen discharged (IFcsfrrn Bank, 1862, 24 D. 859, 901, 912,

921; Ddancy, infra). A discharge will not be available to one not

mentioned in it unless it a})pears to be a discharge of the subject-matter

of the action, as distinguished from mere release of a co-obligant {Western

Bank, supra, per Ld. Cowan, 912). AVhere a parent received a sum of

money from the directors of an instituti(jn for children, in respect of the

wrongful removal of licr child, and granted a discharge bearing that it was

in full of her whole claims for damages of every kiiul for the loss of her

children, it was held to be a discharge to the superintendent of the institu-

tion also, although she was not mentioned in it {Delancy, 1893, 20 E. 506).

(4) Prescription and Mora.—The negative prescription of forty years

extinguishes a claim of damages ; but, apart from prescription, delay in bring-

ing a claim may in certain circumstances bar a pursuer from insisting in it,

and the plea of mora will, in most cases, avail a defender long before he would

be entitled to plead prescription. Damages being a debt whicli has only a

theoretical existence until a claim is made, lapse of time, accompanied by

actings which suggest that a claim is not to be made, will .support a plea of

mora. Being always a question of circumstances, no general rule can be laid

down as to what will constitute mora; but in some cases, where breach of

contract is complained of, the nature of the contract itself directs attention

to special points from which the intention of a party not to raise a claim, or

insist on a claim, may be inferred. In continuing contracts capable of

division into separate parts,—as for example, a lease for a number of years, or

a contract of sale with termly deliveries and payments,—the expiry of a term

is the a]-)propriate occasion for making a claim for damage which has ari.sen

within that term ; and failure to make a claim at that time, accompanied by

payment of the rent or price, raises a presumption that the claim has been

departed from, or by implication discharged {Stewart, 1889, 16 E. 346).

The further consideration tliat, through want of notice and lapse of time, the

defender may have lost evidence which would otherwise have been available,

and is unable to establish the facts necessary for his defence, will, when pre-

sent, be a complete bar to the pursuer {Lijons, 1886, 13 E. 1025). Where a

tenant farmer at the expiry of his lease brought an action of damages against

Ins landlord for injury done to liis crops during the last seven years of the

lease, for all of which he had paid the rent, from alleged excess of game on

the farm, but the receipt for the last year's rent alone contained a reservation

of his claim, he was held not to be entitled to sue for the damage suttered in

any year except the last {JJnxidiroud, 1855, 17 D. 340; Bain/, 1852, 14 D.

615; Lamb, 1883, 10 E. 640). The rule as to giving timeous notice of the

existence of the damage and of the claim is still more applicable where a

proprietor claims damages from a shooting tenant on account of an excessive

stock of game {Elliot's Tr., 1894, 21 E. 85'^8). Express intimation of a claim

is necessarv, and more grumbling or protest on the part of a tenant who

pays his rent, is not sullieient to keep the claim open. Especially is this the

case where the damage is from such causes as game or failure to burn heather,
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when the evidence is apt to be speedily lost {Broadwoocl, supra ; Emslie,

1894, '11 E. 710). Bnt where the breach of contract complained of leaves

permanent traces, as in the case of failure to maintain buildings, the last-

mentioned consideration does not apply ; and if specific notice, although oral,

is given to the landlord to put them in repair, and rent is paid on the

ground that that w^U be done, the payment of rent will not bar pursuer's

claim {Johnstone, 1894, 21 E. 777). Nor will payment of rent bar a claim

which has been specifically made in writing although the landlord has in

ensuing correspondence denied liability, unless there has been a formal

withdrawal of the claim (Macdonald, 1883, 10 E. 959). But where, after a

controversy has been raised, a renunciation of lease has been carried through
without a reservation of the tenant's claims, he will be held to have
departed from them. A renunciation being in the nature of a compromise, the

landlord, who makes the concession of discharging the tenant from all

further liability under the lease, is not presumed to have done this without
getting some consideration in the shape of a discharge of such claims (Lyons,

1886, 13 E. 1020 ; JVafcrson, 1881, 9 E. 155).

The rule that expiry of a contract, wdth performance of the prestations

on either side, bars an unreserved claim of damages, is also exemplified

in the case of master and servant. A servant is not entitled to remain in

service for the full period of service and take payment of wages, and at

its expiry to bring up claims of damages (Frascr, 1878, 5 E. 598). A
railway servant who received injuries in the course of his employment, and
remained in the service of the company for twenty-five years, accepting

such work as they gave him, was found not entitled to raise an action for

his injuries on leaving their employment (Cook, 1872, 9 S. L. E. 315) ; and an
action for damages for seduction brought by a woman, who at the time of

the seduction, and for a long period thereafter, had been in the position of

servant, against the representatives of the deceased master, was held

to be barred by delay and remaining in the service {Maloy, 1885, 22
S. L. E. 790). Eemaining in the service even for a few days may afford

evidence of condonation, if the cause of complahit is one that would justify

leaving the service, as being charged with theft {A. v. B., 1853, 16 D. 269).

But youth, isolation from friends, and other circumstances may explain

continuance in tlie service so as to elide the plea of mora or condonation
(per L. P. Inglis in Fraser, supra: see also MNcill, 1883, 10 E. 867).

In the case of Ijreach of promise of marriage also, where intimation of a

claim should he made about tlie date of the breach, the circumstances may
ex})lain considerable delay in raising an action. A delay of eight years in

taking legal proceedings after courting liad ceased, was field not to be a l)ar

where the pursuer liad given tuneous and repeated warning that she was to

insist in her claim {Colvin, 1890, 18 E. 115).

Where there is no contract between the parties, and conseciuently no
point of time at wliich it is more appropriate to make a claim for damages,
evidence in support of the plea of mora is to be sought mainly in the length
of time that lias elapsed before the claim is made. A period of nearly
twenty years whicli had elapsed since the erection of an emljankment,
alleged to be illegal, and to be the cause of tlirowing flood-water on the
lands of a neighl)Ouring proprietor, was considered to be an element of im-
portance in dismissing a claim for occasional damage during those years
{Murdoch, 1881, 8 E. 855) ; and a longer period which elapsed between
damaging operations in the construction of railway works and the raising of

an action by a damnified proprietor, was held to be conclusi\-e against the

pursuer {North British Rtuy. 1879, 16 S. L. E. 265 ; Barclay, 1882, 10 E. 144).
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IT. EuLES IN Breach or Contract.

"Wlicre two parties have made a contract which one of them has

hroken, tlic damages which the other party ought to receive in respect of

.such hreach of cuiitract should be (1) such as may fairly and reasonably

be considered either arising naturally, i.e. according to the usual course of

things, from such breach of contract itself ; or (2) such as may reasonably

be supposed to have l)een in the contemplation of both parties at the

time they made tlie contract, as the probable result of the breach of it.

If the special circumstances under which the contract was actually made

were communicated by the plaintifl's to the defendant, and thus known to

l)oth parties, the damages resulting from the breach of such a contract

which thoy would reasonably contemplate, would be the amount of injury

which would ordinarily folhjw from a Ijreach of contract mider those special

circumstances so known and communicated. But on the other hand, if

these special circumstances were wholly unknown to the party breaking

the contract, he at the most could oidy be supposed to have had in his con-

templation the amount of injury which would arise generally, and in the

great multitude of cases, not affected by any special circumstances, from

such a breach of contract" {Hadlerj, 1854, 9 Ex. 341, 354). In other

words, the first alternative defines general, and the second special damage

(Ersk. Prin. 19th ed., 435 ; Mayne, p. 12 d seq.).

(1) Gexeral D.LU.4GE.—>Sale.—The most common illustration of damage

arising naturally, or in the usual course of things, is in sale of goods, where

the buyer has failed to accept or the seller has failed to deliver. In

these cases the damage (now regulated by the Sale of Goods Act, ]893,

ss. 50 and 51) is prund facie the dilt'erence between the contract and

the market price of the goods, when there is an available market for the

goods, at the date of the failure to deliver or accept, or if no date has been

fixed, then at the date of the refusal to deliver or accept. A vendor is

not bound to sell goods, acceptance of which is refused, Itut if, instead of

going into the market and selling at once, he keeps the goods after the

date of the breach, and sells at a price less than the market price then was,

he is not entitled to charge the buyer under the contract sued on with

the additional loss caused by a further fall in the market (
irarin, 1876,4 E.

190 (II. L.) 75), and a similar principle applies to the buyer. He is sup-

posed at once to replace the goods at the current price of the day, so as

to minimise the loss to the seller (Buf, 1891, 19 II. 199). According

to the old common law, when the vendor was in breach of the contract,

the buyer was entitled to have the profit he would have earned on a resale

considered (Bunlop, 1848, G Bell's App. 195), but probably the words ''primd

facie " in the Sale of Goods Act {'irhick see) exclude this additional item of

general damage. In any event, nothing more than ordinary commercial

profit will be allowed as general damage, although it coukl be clearly proved

that, in the circumstances of the case,' larger profits might have been made,

because ordinary commercial profit represents the loss which the seller

contemplates as the result of his breach of contract (BujT, 1891, 19 E. 199).

Carriage.—In contracts for carriage of goods, besides claims for the

value of goods lost or injured while in Uie hands of the carrier (for which,

see Carrier), claims also arise on account of delay in delivery. Loss of

market may be a result arising naturally and directly from this breach, and

consequently an item of damage. If there is a special contract to forward

preferably to other trallie, or such contract is implied from the perishable

nature of the goods, or if, without any time being fixed fur delivery, there
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is great delay, the carrier will be liable for such a consequence of late

delivery (see Finlay, 1870, 8 M. 959, 970). Where pigs were sent to a
carrier for delivery at a town where they were to be sold at a weekly
market, and they arrived late and were sold at a loss {Anderson, 1875,
2 E. 443) ; where bales of cloth were handed to a railway company to be
forwarded to Germany, and were injured on the way by the company, and
had to be returned to the sender to be repacked, whereby they were
delayed and lost the market in Germany (Kcddie, 1886, 14 E. 233); where
confectionery and the like perishable goods, intended to be supplied to a
festivity, were not forwarded preferably, and were rejected in consequence
of late arrival {Macdonald & Co., 1873, 11 M. 614); and where owners of a

ship committed a breach of charter party by leaving part of cargo of barley
at the port of sliipment, and charterers had to get it carried by a later ship,

so that it arrived when price of barley had fallen {Dishington, 1871, 8

S. L. E. 665)—damages for loss of market were recovered.

"When, on the other hand, a carrier fails or refuses to receive goods sent
to him, and the sender has to forward them in a more expensive way, he is

entitled to recover from the carrier the extra freight (Dishington, sujira), and
the onus is on the defender to prove that the mode of conveyance taken
was more expensive than was necessary, if he takes that plea (Conned, 1883,
10 E. 824).

Deitc of Feiilurc to Deliver.—When, in a contract of sale, continuous
deliveries extending over a tract of time are provided for, the damages, where
the contract is divisible into distinct periods, may require to be calculated as

at different dates during its term instead of at its expiry {Roper, 1873, L. E. 8

C. E. 167). Where a coal company contracted to supply a coal merchant
with 3000 tons of coals, to be delivered over four months in about equal
monthly quantities, and at the end of the period had delivered only about
1500 tons, it was held that deliveries should have been at about 750 tons
per month, and that the merchant had no right to call on the company to

make up in succeeding months for quantities short-delivered in earlier

months, but that it was the duty of the merchant to buy in at the end of

each month for the quantity short-delivered during that month ; and
therefore that the amount of damages was to be calculated on the basis of

the market price ruling at the end of each month for the quantity short-

dehvered during that month (Ireland, 1894, 21 E. 989). Though de-
livery by monthly quantities is not specified, the contract may be held to

1)6 separable into monthly parts, and the rule of the above case applied
(Beryheim, 1875, L. E. 10 Q. B. 319 : Roijcr, 1873, L. E. 8 C. E. 167).

When a definite time is fixed for delivery, and befcjre that time arrives

intimation is given that tlie contract will not be fulfilled, it is the date of

delivery and not the date of the repudiation that is taken (Fhillpotfs, 1839,
5 M. & W. 476). When no time is fixed the date of the refusal to deliver

is taken (Sale of Goods Act, 1893, sec. 51. 3).

No Availeihle Market.—When there is no availal)le market in which the
kind of goods in question can be dealt with, the rule is that tlie whole loss

—

that is, ordinary commercial loss, or, in the case of a purchaser, the profit

which the purchaser would have made if he had received the article and
resold it in the ordinary course of trade—is to be borne by the party in

breach of contract
(
Wait, 1839, 1 D. 1157). Where iron huts, dehvered in

South Africa, were found to be disconform to contract and were rejected by
the buyer, damages were allowed for estimated loss of profits on a resale, and
for expenditure in advertising, and travelling expenses which were incurred
in view of the contract being fulfilled, and rendered unremunerative by the
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breach {Duff, 1891, 19 K. 205). Similarly, wliere there was delay iii de-

livering goods for shipment, and the purchaser had to pay additi<jnal

freight and insurance in consequence, these charges were recovered. The

extra freig])t and insurance payable represented the dillerence in value of

the goods when delivered, and when contracted to be delivered {Burrics,

18G5, 18 C. B. (N. S.) 445 ; Hind, 1875, L. E. 10 Q. B. 2G5).

Suhj'ed Purchased for Use.—When a subject is purchased not for resale

but for use, damages will be estimated in view of the use for which it was

intended. This will include the loss which followed from its not being

supplied, or from its turning out to be defective, or, in the case of land,

from being burdened with an easement, and the profit which would have

l)een made of it, if it had been delivered according to contract {Mayne, p.

18o). Thus where a ship was deficient in carrying capacity, the standard of

damages was said to be the diHerence between the earning powers of the

ship contracted for and the ship furnished {Gillespie, 1885, 12 E. 800); and

again, where a ship, intended for carrying passengers in the Australian trade,

had not been tiuieously delivered, and freights had fallen, the dillerence be-

tween what she actually earned on her first voyage, and would have earned

if delivered at the contract time, was taken {Fletcher, 1855, 17 C. B. 21 ;

Collard, 1892, 19 R. 987, 20 H. (H. L.) 47). But speculative profits will

not be allowed. Where the subject of sale was land, which turned out to

be subject to restrictions against building, it was said that more should not

be given in respect of the prevention of full enjoyment of the land, than

its fair value at the time of sale {Louttit's Trs., 1892, 19 B. 800). The loss

to the purchaser is always the test, but the way of estimating it varies with

the circumstances. In the case of cabbage seed of a wrong kind behig

sup])lied,from which useless plants were raised, the unprofitable occupation

of the pursuer's land and wasted labour instructed the amount {Wilson,

1894, 21 R 732); and where injury to the x>laintiff's horses was caused by

the breaking of a defective carriage-pole, the depreciation in the value of

the horses was the damage {Randall, 1877, L. E. 2 Q. Ex D. 102).

Actio (pianti witnor/s.—There are oidy two remedies open to a purchaser

for non-fulfilment of a contract of sale of personal or heritable property.

He has in the first place a right to rescind the contract, conditional on his

rejecting the goods or heritable pro])erty,and to claim damages ].roportioned

to the inconvenience to which he has been put by the non-fulfilment of the

contract. His other remedy is the actio quanti mi7wris, the proper applica-

tion (if wliicli is to the case of a latent infirmity eithi'i- in the title or the

quality of the subjects sold, discovered when matters are no longer entire.

At one time it was doul>ted whether this form of action was competent in

the case of sales of movealile i)roi)erty, Init it was never doubted that under

the clause of warrandice such a right did belong to the purchaser of heritable

estate, who discovered that some part of the subject of sale had not been

conveyed to him. Now, however, it is quite settled that in such cases as

sales of ships {Spencer, 1879, 7 E. 396), and fixed machinery {Fleming <.(.- Co.,

1882, 9 E. 473 ; Pearcc, 18G9, 7 M. 571), which cannot be returned after they

liave been in use, if it is discovered after use that the extent or quality of the

subjects sold is disconform to contract, the purchaser's remedy takes the

shape of an actio quanti minoris. Tender this action the pursuer may recover

such sum as will enable him In put the subject in proper repair, or

compensate him for loss of profit, where the subject is of less value than he

originally bargained for. There seems to be no reason why the remedies in

the" cases of personal and heritable property should not be of the .same kind.

"When a purchaser of lands or houses finds some defect in his title, or in the
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subjects conveyed to him, if matters are entire it is his duty to reject the

subject of sale, and to claim damages. lUit if, after buildings have been
erected, or the ground sold, or outlay has been incurred, the purchaser
discovers that there is a servitude affecting the property, or part of the

property is carried away from him, that is a i)roper case for making effectual

the protection secured to him under the clause of warrandice,—itliat is to

say, his remedy is the actio quanti minoris (per Ld. M'Laren, Louttifs Trs.,

1892, 19 Pi. 799-800. As to option of rescission or damages in sale induced
by fraud, see Glegg on Reparation, p. 212). Now, however, Ijy the Sale of

Goods Act, 1893, s. o'o, where there is a breach of warranty by the seller of

a corporeal moveable, the buyer mayretain tlie goods and (a) set up against the

seller the breach of warranty in diminution or extinction of the price ; or (&)

maintain an action against the seller for damages for the ])reach of warranty.

Service.—Theclaim of a servant wrongfully dismissedfrom his employment
is not for the amount of the wages he would have received had he remained
in the employment till the expiry of the contract period, for that would place

him in a better position than if the breach of contract had not occurred, but
for damages (Camcro7i, 1872, 10 M. 30,1; but see Stewart, 1871, 9 S. L. E.

23). The amount of damages is calculated in view of the loss to the

pursuer ; and consequently there are taken into consideration, on the one
hand, the privileges and perquisites of the servant's position as well as the

amount of wages {Bentinck, 1869, 6 S. L. E. 376), and, on the other, the

wages the servant earns or might earn in other employment (Ross, 1894,

21 E. 402). If the contract of service is brouglit to end not 1iy l)reach, but by
dissolution, as in the case of death, the claim is not one of damages, but of

compensation. In one such case tlie sum found due to a servant was his

salary to tlie end of the term, under deduction of his earnings in anotlier

employment during the unexpired period {Hoey, 1867, 5 M. 814) ; in another,

where a coalmaster discontinued working a pit, his manager was awarded
three months' wages in place of three months' notice (Forsytli, 1880, 7 E.

887; i^aa Ross, supra). Damages may also Ije recovered wliere there has not
l)een dismissal from the service, but merely failure to implement part of the

contract, as failure to teach an apprentice part of his trade {Lijle, 1863, 2 M.
115), or to supply a domestic servant with proper board (Fraser, 1878, 5 E.

596). In no case can a servant's claim for mere dismissal exceed the amount
of remuneration fixed by the contract; for a master is always entitled to

dismiss a servant during the service, on paying the wages earned and the
value of the situation up to the end of the engagement {Mollison, 1885, 22
S. L. E. 595).

The claim of a master against ids servant for deserting his employment
is not calculable witli reference to wages, and must always l)e matter of

proof. A claim has been allowed for (1) loss of time, (2) inconvenience, (3)
loss of business {Cameron, 1867, 3 S. L. E. 282). A servant deserting his

employment does not forfeit his right to wages already earned, but they are
subject to deduction of tlie amount of damfige caused by his breach of

contract {Gibson, 1861, 23 D. 358).

Expenditure incurred by Pursuer on Faith of Contract.—Another illustra-

tion of loss naturally arising, occurring in differeiit kinds of contracts, is -

where expenditure has been incurred by one party, after a contract lias been
entered into, in expectation of its performance, which is rendered worthless
by non-fulfilment by the other party when the day for performance arrives.

The leading example of this class of cases is the claim for patrimonial loss,

in actions of ])reach of pi-omise of marriage, in respect of clothes and
plenishing purchased in view of matrimony. Damages have also been



DAMAGES, :\n-.\snJE OF 77

ulluwed for anticipatory expenditure where pursuer prepared his house to

receive defenders as Ijoarders (Dohie, 1873, 11 M. 749); iiud where an

emigration society had employed a secretary and made various dislnirsemenls

for shipi»iiig emigrants on a ship wiiich tiie owners, in hrcach of charter

party, failcil to supply {Scutlish Australian Sucicly, LSo.J, 18 1). 230; see

also Duff, 1891, 19 K. 205). A claim of this sort may l)e sustained even

where the expenditure has heeh made on the faith of a contract Iteing

completed, alth(jugh at the time it has not become landing, and never does,

and where, consequently, specific implement could not he given {Walker,

1823, 2 S. .•'.38, or 379 {Dnhie, supra, 755).

(2) Special Damage.— When not Recoverahlc.—Special damage, that is

damage arising from circumstances peculiar to a particular ease, is not

recoveral)le unless those circumstances are known to tlie ])erson who has

broken the contract {Hammond, 1887, L. It. 20 t,). J]. \). 79, 88). Where
plaintilts, owners of a steam mill, gave a broken shaft to defendant, a carrier,

to be forwarded immediately to an engineer, who was to make a new one, and

defendant delayed to forward it, plaintills were not allowed to recover the loss

of ])rofits due to the mill being kept idle. If, however, defendant had known
that the want of the shaft would keep the whole mill idle, and that a loss of

profits would be the consequence of his breach of contract, then he would have

been responsil)le for the whole loss {Iladley, 1854, 9 Ex. 341 ; Gee, 1860, 6 H.

& N. 211 ; British, etc., Co., 1868, L. R 3 C. P. 499 : Wehstcr, 1875, 2 R 752,

755). Ignorance of a subcontract under which pursuer would earn special

profit, is also a case which has been decided in England to fall within the

rule, and proljably the same wouLl be licld in Scotland {Duff\ 1891, 19 R
199 ; but see Dunlop, 1848, 6 r.ell's App. 195, 211). Where plaintifls had

undertaken to supply slioes for the use of tiie army by a particular day, and

handed them to defendant for carriage, stating simply that they were under

contract to deliver by that day, and defendant delayed delivery, in conse-

(pience of which the shoes were not accepted, the plaintiffs were held not

entitled to recover the difference between the ordinary market value of the

shoes and the specially high value under the army contract, as they had not

been informed on that particular (i/br/u:, 1873, L. E. 8 C. P. 131 ; Hales, 1863,

4 B. & S. 66). Where, also, a message in cypher had been handed to

defendant for delivery and was delayed through his inattention, defendant,

not knowiniT the nature of its contents, was not liable for the loss on a

transaction to which the message related {Sanders, 1870, L. E. 1 C. P. D.

326 ; see Mayne, 5th ed., p. 29).

When RecovcraUe.—On the other hand, if the party in breach of con-

tract knew of the special circumstances, he will be liable if the loss for

which damafjes is claimed is the natural result of his breach of contract

in these circumstances. On this ground, where a person supplying iron

stills knew that they were to be used at pursuers' works in distillation of

oil at a very high temperature, and the stills developed Haws after being in

use, and, becoming useless, threw part of the works idle, he was found liable

for the loss thereby sustained {Flemimj & Co., 1882, 9 E. 473). Where, also,

defeiulant was employed by plaintiff to make part of a machine to enable

])laintitf to deliver the whole article under a contract of which defendant

was informed, and defendant failed timeously to supply his part, and in

consequence the buyer refused to lake delivery, the i)laintiif was found

entitled to the cost of making the machine, and also to the loss of profit he

would have derived from his contract with the buyer {H>/dranlic Eniiincer-

ing Co., 1878, L. E. 4 Q. B. D. 670 ; Elhiiujer Adien-Gescflseltajl 1874. L. E.

9 Q. R 473). Special damages were also recovered where pursuer, who had
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chartered a tug for salvage purposes, lost a salvage contract and large

profits through tlie late arrival of the tug {Maclccnzie, 1883, 10 E. 705).

Relief.—Where the party complaining of the breach has previously been

sued, and has had to pay for his l)reach of contract under a sul)Contract of

which the defaulter in the original contract had notice, not only the profits

he has lost under the subcontract, but also the damages he has had to pay

in that action, may be recovered from the original defaulter {Grehcrt Borgnis,

1885, L. R 15 Q. B. D. 85 ; Jones, 1867, 15 L. T, N. S. 619). The costs of

the defence may also be recovered, if the defence has been reasonable (Mors

le Blanch, 1873, L. E. 8 C. P. 227; but see Fisher, 1876, L. E. 1 C. P. D.

505), as where a vendor from whom relief is claimed has, on intimation

of the action, taken up the position that the article in dispute is of the

description under which it was bought and resold {Hammond, 1887, L. E.

20 Q. B. D. 79).

Specific Implement or Damages.—As a rule, it is in the opti(jn of a party

complaining of breach of contract to sue for specific implement or damages,

and tlie rules that obtain in England as to specific performance do not

apply here. If pursuer elect to sue for specific implement, he cannot

be compelled to resort to the alternative of an action of damages, unless

implement is shown to be impossible, in which case loco facti suhit damnum
interesse (Cocker, 1893, 20 E. 954; Gillespie & Co., 1885, 12 E. 800), or the

Court,on equitable grounds, refuse the first-mentioned remedy (Stcicart, 1890,

17 E. (H. L.) 1, 10). Even when the contract itself provides an alternative

remedy, as that a landlord may put premises into a state of repair under

arbitration, and charge the expense against his tenant, he may elect to

forego the alternative remedy, if it is not specified as the only remedy, and

claim damages instead (Allan's Tr., 1891, 19 E. 215). It was said, in a

case where the remedies were concluded for alternatively, that it was in the

discretion of the Court to grant decree for either specific implement or

damages, where the circumstances indicated either as the more appropriate

(Moore, 1881, 9 E. 337; Winans, 1883, 10 E. 941). It is of course clear

that the Court will not order specific implement, though it is only payment
of money, when the counterpart cannot be performed by pursuer. Thus
an action by a servant for wrongful dismissal must l)e for damages, and not

for the amount of wages he would have earned (Cameron, 1872, 10 M. 301
;

Bentinck, 1809, 6 S. L. E. 376).

Mitigation or Beduction of Damages.—It is the duty of a person com-

plaining of a breach of contract, to take reasonable means to lessen his loss,

and any loss which ordinary care on his part would have avoided cannot be

recovered from the party in breach (Duff, 1891, 19 E. 199). This principle

has been given effect to in holding that it is a mitigation of damage to

show that pursuer, a dismissed servant, had been offered other employment
(Boss, 1894, 21 E. 396; Iloeg, 1867, 5 M. 814); that pursuer, complaining

of delay in delivery of goods, had failed to give notice to defender, a carrier,

of the undue detention (Dobson, 1861, 33 Sc. Jur. 443); that pursuer had

obtained a profit under a new contract into which he entered after the

breach complained of (Mackenzie, 1883, 10 E. 705 ; Collard, 1892, 19 E.

987) ; or had refused an advantageous offer, as in case of shipowner

refusing offer of cargo at another port, when there had been failure to

supply cargo at the contract port (Wilson, 1857, 26 L. J. Ex. 242); or that

pursuer's negligence in not observing that wrong goods had been supplied,

contributed to the loss (Wilson, 1894, 21 E. 732).

Penal and Liquidate.—Sometimes a contract itself appears to settle by
anticipation the question of the amount of damages, })y stating a sum which
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shall be payaljlc in the event of a breach. Such a stipulation however does

not mean that payment of the penalty dispenses with jjerfrirmance, and

tlie party seeking to enforce the contract is not prevented from suing for

implement by the other tendering payment of the ]jenalty {<Jold, 1870, 8 M.

lOOG). But he is not entitled to the penalty and also damages (Jlyiuhnan's

Tr., 1895, 33 S. L. E. 359). If the stipulated sum is regarded as liquidate

damages, tlien that sum is said to Ije the measure of damage ; but if it is

regarded as penal, then it will not ])e enforced according to its terms, but

an inquiry will l^e allowed as to the actual loss which the pursuer has

suffered, and the damages modified accordingly {Cummcrcial Bank, 1890, 18

R. 80; Ilohertson, 1881, 8 \i. 555). J>ut if the amount of damage proved

is greater than the sum mentioned in the penalty clause, the latter restricts

the amount recoverable to the sum named (Juhnsfonc's Trs., 1 9 Jan. 1819, F. C;
Hyndman, supra)] and on tbe other band, if a sum agreed on as li(juidated

damages is exorl)itant, the Couit will allow a modification {Forrest, 1869, 8

M. 187). Whether a sum named in a contract as damages is penal or

liquidate is often a difficult question of construction, in wliicli the use of

the terms themselves may not be conclusive. See Ten'al and Liquidate.

Damacjes as a Counter Claim.—The general rule, that an illi([uid claim

cannot l)e pleaded as a set off against a liquid, does not in all cases prevent

a defender from founding on a claim of damages in answer to a demand for

a definite sum due under a e(mtract {Ross, 1895, 22 W. 4G1). In the first

place, where damages for Ijreach of contract are liquidated by the terms of

the contract, the case is clearly outwith the rule. Accordingly, a claim of

damages sustained by reason of delay on the part of contractors in executing

certain work, liquidated l)y tlie agreement at £5 per week after a specified

date, was held to be a good answer to a demand for the price of the work
executed {Johnston, 1861, 23 D. 646). In the second place, the principle

applies that one party is not entitled to enforce performance of a contract

if he has himself violated an express condition thereof {Lovie, 1895, 23

E. 1). On this ratio a defender, in circumstances similar to tliose in

Johnston's case, with the difference that there was no penalty clause in

the contract, was held entitled to have the amount of his damage ascertained

in the action ope exceptionis {Machride, 1875, 2 E. 775, 784). But it was
considered essential tliat there was an express provision in the contract as

to the time allowed for its execution : and if the only complaint of tlie

defender had been that the work had not been completed in reasonable

time,—an implied condition in all contracts,—that would not have led to

the same result {id. p. 781). If, however, the stipulations founded on

on both sides are implied, non-performance on the one side is a good

answer to a claim for performance on the other {Gibson, 1876, 3 E.

328). The applica1:>ility of the plea that non-performance by the

one party entitles the other to withhold ])erformance of liis obligation,

depends on the question whether the two olJigations are conditional

with respect to one anotlier (Sirri;/ht, 1890, 17 E. 917, 920). This con-

dition has been held to l)e fulfilled wliere a tradesman by unskilful coppering

of a vessel's bottom had caused damage greater than the price sued for

{Hunter, 1858, 20 D. 1353 ; Scottish North-Eastcrn Ihcy., 1859, 21 D. 705):

where a person, suing for rent, had failed to put the buildings into

teuantable repair {Sivright); had broken a condition of the lease, that he

should not let an adjoining shop to a person in the same trade, whereby

defender's business had suffered to an amount greater than the rent claimetl

{Davie, 1876,3 E. 1114); had by his neglect allowed grain stored in his

warehouse to get injured {Gibson,^ ISIQ, 3 E. 328). The plea of compensa-
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tion would ])robably he also allowed against a law agent suing for an

account in connection with l)usiness he had conducted negligently, to

the damage of his client (Burt, 1861, 24 I). 13; JDixon, 1863, 36 S. J. 30).

It is to be observed, however, that the plea of non-perfonnance is

sometimes rather a plea of not due, than of compensation,—as, for instance,

where a claim for rent is met with the answer that possession of part of

the subjects let has not been given {Muir, 1887, 14 K. 470). This is so in

the case of an arlicle sup})lied under an executorial contract, so that it

cannot or need not bo returned, alleged to be disconform to contract,

where the remedy consists in the right not to pay more than its true value,

and the buyer is entitled to deduct the sum which represents the diflerence

between the value of the article contracted for and that actually furnished

{Dick, 1888, 16 E. 242 ; Muldoon, 1882, 9 E. 915 ; H'unter, 1858, 20 D. 1353).

The condition attaching to the pleading of damages as a counter claim,

that the counter claim must arise out of the same contract as the claim

sued on, is strictly enforced. Where a carrier sued for freight of certain

goods, defender was not allowed to prove damage suffered by delay in

delivering another parcel of goods under another contract (ScottisJi N.-E.

Rv-y., 1859, 21 D. 700); and where an outgoing tenant sued his landlord

for the price of the waygoing crop, which had been ascertained in a sub-

mission as provided for in the lease, the defender was not allowed to set

off against the price an illiquid counter claim under the lease for damages

for miscropping and for failing to upkeep buildings. The tenant's action

was said not to be founded on the contract of lease, but on a separate and

distinct contract, which had no necessary connection with the lease. The

landlord had bought and received the crop at a fixed price, and having got

the full consideration for the money he was asked to pay, it was no

defence to prove a claim of damages arising out of another luatter

{Sutherland, 1895, 23 E. 284).

III. EuLES IN Delict.

While, as has been shown, there are, in cases of contract, rules capable

of definite statement, and generally api)lical)le, the rules in delict are much
less definite, and differ in different classes of delict. A further uncertainty

arises from the fact that the award is made by a jury, for the award of a

jury will not l)e interfered with by the Court unless the sum is altogether

so extravagant that no other jury would repeat it. Unless the Court is of

opinion " that the verdict ought not to have been for more than one-half of

the sum awarded, there is not, according to our practice, any room for

interference " {Young, 1882, 10 E. 242). But a jury is bound by certain rules

as to what may and may not be included as elements of damage, and dis-

regard of these will invalidate their finding {Young, supra, 243 ; MLaurin,
1892, 19 E. 346).

A broad distinction may be drawn between cases of injury arising

from negligence or ndstake, and those arising from acts prompted by

malice or wrongful motive. In the former class, damages will be restricted

to what is considered to be compensation for the loss caused ; in tlie latter,

the injury is held to be exaggerated from the manner in which it has been

brought about, and a larger award of damages is allowed, although

the actual loss may be the same. For instance, a person who got

his leg broken would recover much more if it had been caused by the

defender assaulting him than he would if it had been caused by a

bale falling from defender's cart through the negligence of the driver.

Similarly, only the intrinsic value of an article is recoverable where the
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darnige has been caused without frauil or malice, and not the ]jrHium
affcdionu (Ersk. iii. 1. s. 14).

Action Founded on Negligence.—Where the amo\mt of the loss

is capable of exact or a))proxiinate ascertaiumont, as in the case of injury to

property, tlie extent uf wliich can be estimated by reference to depreciation

in selling value, no ditiiculty arises, and damages are awarded on the footing

that the pursuer is compensated for his loss. 15ut where such a test is

inapplicable, as in the case of injury to the person, the award cannot be said

to be compensation in the sense of putting tlie pursuer in as good a position

as he was prior to the accident.

Injury to the Person.—No money award can be an equivalent for the loss

of a limb or eyesight or brain-power, and the law does not assume that
pursuer would have chosen to suffer the injury for any money payment
{liuwlcy, 1878, L. R 8 Ex. 221, 231). It allows three elements to betaken
into consideration in fixing an award in cases of this kind. In the first

place, it must be given for the expenses to which the pursuer has been put,

on account of the accident, for medical attendance and lodging ; in the
second place, for the i)liysical suffering which has been therel)y occasioned,

wliether temjjorary or permanent ; and in the third place, for the loss of

business which has resulted, so far as that can be proved {Young, 1882, 10
E. 242, 243).

R>:sulting Injury to Business.—The amount awarded for loss of business or

professional income will be the fairest estimate that can be made, in view
of the uncertainties of life and business affairs, of the probable continuance
of the pursuer's income. Contingencies, such as accident or bankruptcy,
are not to be disregarded. Therefore the damages are not to be calculated

as the value of an annuity for the rest of his life, of the same amount as

the pursuer's average income {M'Kec/inie, 1858, 20 D. 551 ; rhiUipps,

1879, L. R 5 Q. B. D. 78). If a pursuer makes a specific clami for injury

to business, he must submit his business books to inspection on behalf
of defender (Johnston, 1892, 20 R 222; Crair/, 1888, 15 R 808), just as

he must allow himself to be medically examined as to the extent of his

physical injuries (Junner, 1877, 4 E. 686). But a claim for damage to

business capacity may be entertained although no specific loss to business
is alleged or proved (M'laurin, 1892, 19 R 346).

loss of Relative.—When a person sues for damages for loss of a relative,

in tliose cases where such a claim is competent (see Title to Sue), a sum for

solatium for wounded feelings is allowed in addition to that for loss of

support. The reported cases afford no guide as to what amount will be
allowed for solatium, but the practice lias l)een to allow a Inuidred or two
(see Horn, 1878, 5 E. 1055, 1075 ; Wallace, 1888, 15 E. 307). The amount
allowed for loss of pecuniary support or assistance is also left indefinite,

lu one case, where £550 was allowed on account of the death of a son in

j)artnership with tlie pursuer in a business su])posed to be worth £700, of

which £100 might be supposed to be the worth of the son's services to pursuer,
the sum allowed was considered not excessive {Horn, supra). In another
case, the sum of £900 awarded to pursuer for the death of her husband, who
was earning only £150 per aniiuin, was reduced by the Court to £500
( Wallace, supra).

Aggravation of Damages.—While vindiclive damages are not allowed in

actions laid on negligence, the jury may in certain cases competently
consider tlie conduct of the defender as well as the actual loss to the

pursuer. In these cases it is relevant to show, with the view of increasing
the damages, the degree of fault of which defender has been guilty. In

VOL. IV, 6
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actions, for instance, against railway companies for injuries caused by the

negligence of their servants, it has been held that defenders were not

entitled to have the question of fault removed from the consideration of

the jury by giving an admission of liability {Cooky, 1845, 8 D. 288 ; Dolic,

1856, 18 I)."862). In breach of promise of marriage also, where, though

the action is brought on contract, the damages are found on fault, the

conduct of the defender is a relevant part of the inquiry.

Violent Profits.—In the computation of damages in respect of possession

of land without a title, incpiiry is also allowed as to the conduct of the

defender. If possession has been in maid fide, as in the case of a tenant

who fails or refuses to leave after due warning, or of a person possessing

throughout without a title, violent profits will be awarded (T'or/, 1889, 17. R.

226. As to caution in a removing, see Act 1555 c. 39). Whether a

tenant has possessed in maid fide or in lond fide is always a question

of circumstances. " When possession has connnenced in good faith, it

lies with the true owner to show wlien it ceased to be so, before the

right to demand violent profits can prevail. Secondly, where possession

has been continued during a litigation regarding the title of the

possessor, it is sufficient to support the possessor's plea of lona fides, that

he had prohabilis causa titigandi ; and third, the principle is equally

applicable whether the possession be challenged in respect of want of title

in the possessor's author, or in respect of the nature and conditions of his

own right" {Hoiddsicorth, 1876, 3 E. 304, 310). The measure of the

damage in rural subjects is all that the pursuer could have made of the

subject if he had been in possession, and all the damage done to the subject

by the defender {Gardner, 1877, 4 li, 1001). In urban subjects, violent

profits have been estimated at double the rent ( Watt, 1822, 1 S. 509, or

556). The claim for the excess rent prescriljes in tliree years (Ersk. Prin.,

19th ed., 185).

Wrongfid Abstraction of Minerals.—In the analogous cases of abstraction

of minerals by an adjoining mineral tenant, the rule now acted on is to

find the defender liable merely in the actual loss to the pursuer where the

defender has acted innocently, and to deal wdth him according to the rule

laid down in Gardner's cui^e, where he has acted in bad faith, or culpably

{Peruvian Guatio Co., 1892, A. C. 166, 167-178). Thus where a coal-

mining company worked out coal under an adjoining proprietor's land in

the belief, which the proprietor shared, that the coal belonged to them, and

it appeared that tlie proprietor could not himself have worked the coal to

a profit, on account of its small extent, the company were found liable

only in a lordship on the coal excavated, calculated at the rate paid by

them to the sujterior for tlie surrounding coalfield {Li ringstone, 1880, 7 K
(H. L.) 1). On the other hand, wliere a railway coni})any excavated

freestone under the lands occupied by them in obvious disregard of their

title, by which minerals were reserved to tlic superior, they were found

lialjle in the market value of the stone removed ])y them, less the cost of

W'orking, although it appeared that tlie superior could not have worked it

himself {Davidsons Trs., 1895, 23 R. 45).

Mitigation of Damages.—In mitigation or reduction of damage, it may
be shown that pursuer, by reasonable care, could have diminished the loss

suffered. But facts which, if ])leaded, would Ijc a bar to the action,

are not admissil)le for the purpose of reducing damages (Mayne on

Damages, p. 452). Thus where the want of care on the pursuer's part

amounts to contributory negligence, that must operate as a complete

answer to pursuer's claim, and cannot be made a ground for deducting a
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sum from Lliu diimagt's In; wmild oLlKTwise luivo got (F/o/rucr, l.SOO, 18 K.

247). Wliere the uppareiit damage is greater than the real, on account of

some circumstances special l(j liie individual case, these may be pleaded, as,

for instance, in breach of promise, that the defender was an undesirable

husband (Irviiif/, 1S24, 1 C. & P. 350). l!ut it is not allowable to plead, in

cases of personal iiijuiy, tiiat because pursuer has private means he is less

entitled to damages {r/iillips, 1879, L. E. 5 Q. B. D. 78); or that the loss is

covered by insurance {Simpson d; Co., 1877, o R. (K. L.) 40. See SuB-
itOGATiON. That would be to make the injured person pay for the defenders'

wrong-doing out of his own pocket {Uradhura, 1874, ].. \\. 10 Ex. 1).

Statuloi'// Limi(ati(in>;.—Statutory limitations of liability are introduced

by various Acts, general and local, which are too numerous to discuss here,

but which will lie found under their respective headings. The statutory

provision may I'cstrict the amount recoverable, as in the Employers'

Liability Act, 1880, the Summary Procedure Act, 18G4, and the Two-
l)enny Acts; or it may restrict the time during which an action may be

brought, as in the same Acts; or may declare that no action will lie for

nun-e negligence in executing the Act, as in the Public Health Act of 1867,

and various local Police Acts.

Iiifriiigement of Patent.—Infringement of patent renders the party

infringing liable either in the profits he has made or in damages, but not

in both (Neilson, 1871, P. P. ." JF. L. 1). If profits are taken, then there

nnist be an accounting; if the pursuer elects to take damages, then they

will be calculated on the footing that his damage is the profit he would
have nuule in selling the (quantity of goods sold by the infringer, subject to

deduction on account of anything showing that pursuer would not have

cllected so large sales as the infringer {United Horse Shoe Co., 1888, 15

P. H. L. 45). Where the pursuer grants licences to use his patent, the

damage will be tlie amount of royalty which ouglit to have been paid on

each article manufactured. If the user of the article pays the royalty,

the manufacturer is not further liable {Penn, 1867, L. P. 5 Eq. 81).

Trade Marl:—lOvery sale without licence of a patented article must be

a damage to the patentee, but the case of sale of an article under a trade

mark is different, liecause, in the latter, the article sold is open to the whole

wcn-ld to manufacture, and the objection of the pursuer is to goods being

sold under his mai'k. Consequently, the pursuer cannot claim damages
f(n' everv article sold by defender under this mark, but must show that his

trade luis sutlered {Davenport, 1805, L. P. 1 Eq. ;-.02, 308).

Act/ox Fouxded o.v Malice.— Where an action is founded on

malice, either exi)ress or implied, damages are understood to be punitive as

well as reparatory in their nature, and more than nu>re nominal damage
may be recovered although no actual loss is shown. Thus a verdict for

£50 for calling a man a thief was considered not excessive, although there

was no attempt to prove real damage {Fletcher, 1885, VI E. 683). But
thoudi substantial damages will be allowed for serious slander, or insulting

assault, large damages will not l>e allowed where no special damage is

shown : an(l in cases of imputations on business men, where injury to

business has not been proved, the Court has ollered the pursuer the

alternative of a leduced aw^ard or a new trial {Ixitehic, 1883, 10 P. 813:

Johnstone, 1875, 2 P. 836).

jhjrp-aimtion.—As malice, though present only in the legal .sense, may
render an act wrongful, it naturally follows that the greater the malice the

more wrongful the act, and that special malice or personal ill-will may
be proved in aggravation <if damages (^layne, p. 45). With this object it
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is competent to prove that a libel was written in pursuance of a sclieme

to destroy the pursuer's reputation, or done deli])erutely to gratify an

animus on the part of the defender {Cunningham, 1889, 16 E. 383) ; and

that defender went about repeathig tlie accusation complained of {Douglas,

1893, 20 E. 793).

Mitigation.—In mitigation of damage, on the other hand, it may, on the

same principle, be shown wliat the state of mind of the author of a

slander was. The whole circumstances of the utterance may be proved

{White, 1847, 10 D. 332), in order to show that information supplied to

him was such as to lead him to suppose that the charge was true

{Cunningham, supra : Ogihie, 1836, 14 8. 729) : or that he had received pro-

vocation {Tullis, 1850, 12 1). 867; Paul, 1884, 11 E. 460); or that the

charge was matter of common report {M'CuUoch, 1851, 13 D. 960. See

Cooper on Defamation, pp. 243-51). P>ut where the defender is not the

writer, but only the publisher of a libel, he will not be allowed to prove,

in mitigation, circumstances which might have affected the writer, but

of which the defender was ignorant {Brown, 1889, 16 E. 368).

Compensatio injuriarum.—The rule which, in cases of Ijreach of con-

tract, excludes a counter claim not founded on the same sul)ject-matter,

also excludes the setting off of one injury against another, since the

foundation of the clami and counter claim are separate wrongs. See

COMPEXSATIO.
Relief.— In delict, this action is generally applicable where the

pursuer and defender have been under a common ol:»ligation, which ought

first to have been performed by the defender, and whicli, by his neglect,

has been cast upon the pursuer, so that the pursuer, having been sued, has

been forced to pay damages. These damages, together with the costs of

his adversary, and his own costs in the suit, constitute the aggregate sum
recoverable in the action of relief (per Ld. Chan. Campljell, Colt, 1860,

3 Macq. 833, 840). There are therefore three conditions necessary for

the success of an action of relief : (1) that the pursuer was bound to pay

;

(2) that defender, if he had been sued, would have been bound to pay

;

(3) that the liability of the defender is exactly commensurate with that of

the pursuer claiming the relief. (3n the first of these giounds an action of

relief is excluded where no claim has been made against pursuer {Elliofs

Trs., 1894, 21 E. 858), or where it has been unnecessarily admitted, as where
a master voluntarily pays damages to injured workmen, which it appears he

is under no legal obligation to pay {Kiddle, 1885, L. E. 16 Q. B. D. 605
;

Ovington, 1864, 2 M. 1066 ; Gardner, 1894, 22 E. 100) ; on the second,

where the pursuer is obliged to pay on account of a breach of duty in-

cumbent on him, Ijut not existing between the defender and the party

injured {Colt, supra: Clarice, 1896, 23 E. 442) ; and on the third, where the

pusuer is liable in delict, and it is sought to hold the defender liable in

breach of contract {Ovington, swpra).

Where the party claiming relief has ])aid, ])artly on his own account and
partly on behalf of him from whom relief is claimed, as in the case of

co-delinquents, he is entitled to recover the amount paid on account of the

other delinquent. The respective shares of contribution are fixed by equal

division among the whole delinquents, and not by apportionment in accord-

ance with different degrees of culpa {Palmer, 1894, 21 E. (PI. L.) 39). This

remedy is, however, available only to tliose who have committed a quasi-

delict, and not to those whose acts or omissions are tainted with fraud or

other moral delinquency (per Ld. Watson, Palmer, p. 46).

Eelief is also competent where the party claiming it has had to pay on
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the raLiu of lIil' nuixim facit per alitun, facit per se. The simplest case is

that of a muster who had to pay on account of his servant's neghgent act

;

but the riglit of relief has been allowed where the relationship is not so close.

An em])loyer of a builder, whf)se unskilful operations in excavating the

foundations of a house injured neighbouring property, having settled the

claim of damage with his neighbour, was found entitled to relief against

the builder (7W/(>c/., 1856, 18 1). loll); and a proj)rietor who employed a

plumber to repair water pipes, which, being unskilfidly done, caused damage

by Hooding to a tenement below, and who was sued and had to ])ay,

recovered fnjm the plumber the amount of damage so paid, and also the

expense of defending the original action {M'Intyre, 188o, 11 If. 64).

[Mayne on JJamor/es; Sedgwick on iJamaf/es.]

Damnum is used in the Eoman texts (1) in its ordinary meaning

of harm, injury of any kind, and (2) in the more specific sense of loss or

injury sustained liy a person in respect of his property—patrimonial loss

(i). 39. 2. 3). In the latter sense, it covers not oidy the loss of property

already ac(piired (damnum cmrrf/cns), l)ut also loss of gain or profit which a

]terson could reasonably have counted on, Imt which he is prevented from

realising (lucrum cessans), e.g. when a sla\e, who has Ijeen instituted heir to

someone, is killed l)y the fault of a third person before he has entered (jn

the iidieritance, the master can recover not only compensation for the slave,

V)ut the value of the succession of which he has been deprived.

The Itoman law of reparation for damage to property centred round the

Aquilian Law (q.r.) (Dig. 9. 2 : Imt. iv. 3). It gave a remedy for damnum
injuria datum, wrongful damage. The requirement of injuria implied, yi?-^/,

that the person causing the damage was not entitled to do the act in

question; if he acted in the fair exercise of a right which belonged to him

(e.g. as a magistrate, in self-defence, etc.), he was not liable, 7ie7no damnum
facit, nisi qui id fecit, quod faecre Jus non hahct (D. 50. 17. ]51). It implieil,

'secondly, that the damage was due to an act or omission f()r wliich the person

in question was responsible—there must be dolus mcdus or culpa on his part

;

as a rule, there was no liability for damage caused by accident (casus).

Damage done without any unlawful intent was described as damnum sine

injuria, e.g. the damage done by a tame or domesticated animal (paujjcrics)

(Inst. iv. 9 pr.).

The expression dam ji urn absque injuria is of frequent occurrence in Scots

and Englisli law in the sense of damage unaccompanied by legal wrong, and

therefore not actionable (see Andrew,\87o, 11 M. (H. L.)'l3 ; Wilson, 1876,

4 R. (H. L.) 29; Smith, leading Cases, ii. 297 sq.; Broom, Common Law.

p. 71 sq.).

See .^Emulatio vicini.

Damnum fatale.—This is a plea taken by a defender when he

attributes the loss of which the pursuer complains to inevitable Accident

(which see). It is a plea applicable, both in contract and in wrongs inde-

pendent of contract, excusing the non-performance of the contract obliga-

tion in the one, and negativing negligence as the cause of injury in the

other. The plea is founded on the principle expressed in the maxim, "lex

non cogit ad impossihilia," and its application to the law of contract has been

explained as follows by Ilannen, J. : "We have first to consider what is

the meaning of the covenant whicli the parties have entered into. There
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can be no donbt that a man may, by an absolute contract, bind himself to

perform things whicli subsequently become impossible, or to pay damages

for the non-performance ; and this construction is to be put upon an un-

qualiiied undertaking, where the event which causes the impossibility was

or might have been anticipated and guarded against in the contract, or

where the impossibility arises from the act or default of the promisor. But
where the event is of such a character that it cannot reasonably be supposed

to have been in the contemplation of the contracting parties when the

contract was made, they will not be held bound by general words, which,

though large enough to include, were not used with reference to the possi-

liility of, the particular contingency which afterwards happens. It is on

this principle that the act of God is in some cases said to excuse the breach

of a contract. This is, in fact, an inaccurate expression, because where it is

an answer to a complaint of an alleged breach of contract that the thing done,

or left undone, was so by the act of God, what is meant is that it is not within

the contract" {Baity, 1869, L. E. 4 Q. B. 185). Thus if a lessee obliges himself

to leave a wood in as good a condition as at his entry, and the trees are

afterwards blown down by a tempest, he is released from his obhgation to

restore or pay damages, because the contract is understood to refer only

to things within the lessee's power {Baih/, supra) ; or where a landlord lets

a house which is rendered uninhabitable by a subsidence of the ground, not

due to his acts, he is not liable for the damage thereby sustained by the tenant

(Allan, 1891, 18 K. 932). Damninn fatalc is also a defence to an action

brought under the edict Kauta), caitjyones, stahvlarii (Ersk. iii. 1. 28).

In delict, a defender escapes liability by showing that the loss com-
plained of was due to a damnum fatalc, and not to his act or omission.

This defence has been sustained where erections lawfully made on defender's

land, for the enjoyment of his property, have collected, and then given way
before, unprecedented rainfall, although before the erections the rainfall

might have been harmless {Tenncnt, 18^64, 2 M. (H. of L.) 22 ; Niclwls, 1876,

L. E. 2 Ex. Div. 1). But if the embankment is erected on a place where a

flow of water maybe expected (Pt^/^cr, 1864, 3 jNI. 83; Great Western Eailuxii/

of Canada, 1863, 1 Moore, V. C, X. S. 101, 121), or if the water is allowed

to escape by opening flood-gates, the defender will be liable {Dixon, 1881,

L. E. 7 Q. B. D. 418). If the damage arises partly from negligence and
partly from vis major, the defender, if the effects are distinguishaljle, may
prove how much of the damage is due to the vis major {Nitro FlLOsjjliatc Co.,

1878, L. E. 9 Ch. Div. 533). [Glegg on Bcparation, 277-281.]

Date of Deed.—Gexeral.—The date of subscription of a deed

is not, and has never been, essential to its validity (Ersk. iii. 2. 18 ; OgUvie,

1711, Mor. 16896 ; Wcmyss, 1821, 1 S. 47 ; affd. 1825, 1 W. & S. 140), although

Stair (iv. 42. 19 : see also Crauford, 1666, Mor. 16927) expressed a

contrary opinion. In point of fact, our early deeds were undated. It is,

liowever, the universal practice, and it is highly expedient (except in

notarial instruments, hereafter referred to) to insert the date, Vv-hich

may have a material bearing on the validity of tlie deed : in cases, for

example, where the question of the minority, or mental capacity, or solvency

of the granter may arise, and in testamentary writings where the diffi-

culty may occur as to wliich is the later deed, as well as questions with

reference to the capacity of the testator. The date was also of importance

in mortis causd dispositions of heritage Ijefore the abolition of the law of

deathbed. A ])io))ative deed, signed before two witnesses, proves its own
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date. Poindings, arrestments, inhibitions, and other public acis—fuyee

warrants being an exception {Kemjit, 1786, Mor. 8554; Blair, 1821, 1 S.

107)—executed on a Sunday are null (cases in Mor. Die. voce " Sunday," p.

15001 et srq.), but it is no objoetion to a private deed that it is signed on a

Sunday {Duncan, 1084, M. loUUo). " It is very wrong certainly to tran.sact

business on a Sunday, but if so done is not null" (Ld. Jeilray in Eliot, 1844,

G D. 411).

The date of a deed under the Bankruptcy (Scotland) Act, 185G (Act,

s. G, re-enacting a similar provision in the repealed Act), or under the

Act, IG'JG, c. 5, is the date of the recording of the sasine, where sasine is

requisite, and, in other cases, of registration of the deed, or of delivery, or

(jf intimation, or of such other proceeding as shall, in the particular case,

be requisite for rendering such deed completely ehectual.

In a description of lands l)y reference to a prior recorded deed under

the Conveyancing Act, 1874, s. Gl, and Sched. 0., the omission to specify

the day of the month on which the prior deed was recorded will not

invalidate the subsequent deed {Murray s Tr., 1887, 14 E. 856).

Holograph Writixgs.—These prove their own dates as against the

granters where third parties are not concerned {Dunfermline, 1674, 1 Bro.

Supp. 703), and holograph letters intimating assignments and acknowledging

the notices are proof of the date of intimation even in a question with an

arrester {Sclldrl; 1708, Mor. 4453: rev. 1708, Eo1)ertson's App. 1); but in

questions with third parties holograph writings do not, unless signed before

witnesses, prove their dates, which must, where necessary, be estal>lished

otherwise {Temple, 1636, and Calderwood, 1668, Mor. 12490, 12G07

;

Winton, 1831, 9 S. 662 ; Durms, 1869, 7 M. 764). AVere this not so,

holograph writings might be ante-dated or post-dated by the granters.

\\'ith regardto Holo(jraph Testamentary Writinys there is a special

statutory provision. Sec. 40 of the Conveyancing Act, 1868, provides that

every holograph writing of a testamentary character shall, in the absence

of evidence to the contrary, be deemed to have been executed or made of the

date it bears ; and accordingly there is now a presumption in favour of the

date, which may, however, be rebutted by proof prout de jure. The date

is obviously of importance in these documents in the circumstances before

pointed out.

LxsTRUMEXTs OF Sas/.xe axd NOTARIAL INSTRUMENTS.—Instru-

ments of sasine, previous to the Infeftment Act of 1845, set forth the day,

month, and year of our Lord, and also the year of the sovereign's reign.

(For the history of the practice, see Koss, ii. 180.) Both dates must

correspond, and the weight of authority is that both dates were necessary

{Brechin, 1840, 3 D. 216 ;
Lindsay, 1844, 6 D. 771 ; M'Farlane, 1853, 15

D. 708), but the omission of the day of the month, the month and year

l)eing correctly stated, and the sasine being recorded before the expiry of

the month, was held by a majority of the Court,—there being no qiiestion

of deathbed, bankruptcy, or other competition,—not to nullify the infeftment

{Dickson's Trs., 1820, liiune, 925). The Act of 1845 made registration of

the sasine not merely pul)lication but infeftment, and the form of instru-

ment given in tlie schedule to the Act (Sched. B) does not contain a date

either in the body of the instrument or in the testing clause. The form of

testing clause of notarial instruments under the Titles Act of 1868 (Sched. I)

does not, following the form of 1845, specify the date, which is immaterial,

as the instrument only takes effect from the date of recording in the Eegister

of Sasines. The insertion of the date, however, would not, it is thought,

nullifv the instrument.
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Bills ofExchange.—The Bills of Exchange Act, 1882, provides that a

bill is not invalid by reason that it is not dated (s. 3, subs. 4) ; that where a bill

payable at a fixed period, either after date or at sight, is undated, any holder

may insert the true date of issue or acceptance ; and («) where the holder,

in good faith and by mistake, inserts a wrong date, and (6) in every case

where a wrong date is inserted, if the bill subsequently comes into the

hands of a holder in due course, it shall not be voided thereby, but shall

operate and be payable as if the date so inserted had been the true date

(s. 12) : that where a bill, or an acceptance or any endorsement on a bill, is

dated, the date shall, unless the contrary be proved, be deemed to be the

true date of the drawing, acceptance, or endorsement ; and that a bill is not

invalid by reason only that it is ante-dated or post-dated, or that it bears

date on a Sunday (s. 13) ; and that any alteration of the date is material

(s. 64, subs. 2).

Day.—A space of time containing twenty-four hours. The true solar

day is the interval of time which elapses between two consecutive returns of

the same terrestrial meridian to the sun. This is not always of the same

absolute length, and accordingly, the mean solar day is used for computing

time for civil purposes. The mean solar day is the time in which the earth

would make one revolution on its axis as compared with the sun, if the

earth moved at an equable rate in the plane of the equator. In four days

during each year the real solar and mean solar times coincide. In other

days the sun is either before or behind the mean time. In our law and in

that of most European nations (following the rule of the ancient Egyptians),

the day is held to begin at midnight. The Arabians began their day at

noon ; the Jews, Italians, and Chinese held the day to begin at sunset ; the

Greeks, at sunrise.

By the Interpretation Act of 1889, 52 & 53 Vict, c' 63, s. 36, it is

enacted that where an Act is said to come into operation on a particular

day, it shall be construed as coming into operation immediately on the ex-

piration of the previous day. Where a person is bound to do something

within a certain number of days, the general rule is that he is in time up
to midnight on the last day, and that the days begin to run excluding the

day on which the obligation was undertaken. Thus if A. undertakes on

the 2nd January to perform some act within ten days, he is in time up till

midnight on the 12th {Ashley, 1873, 11 M. 708 ; Thomson, 1878, 5 E. 561).

On the other hand, in accordance with the maxim dies inceptus pro completo

habetur, where a right passes to a person after so many days, the right

is acquired when the last of the days has commenced. Thus, by this rule

of common law, in the case of challenges under the Act of 1696, the sixty

days are held to have expired the moment the sixtieth day has begun. There

is a different rule laid down by the Bankruptcy Act of 1856, 19 & 20 Vict.

c. 79, s. 5, which enacts that " periods of time in this Act shall be reckoned

exclusive of the day from which such period is directed to run " (see Mylcs,

1893, 20 E. 818; and Wilso7i, 1891, 19 E. 219). This applies to the case

of equalising of diligences under the 12th section of the Act {Stiven, 1891, 18

E. 422). By the Bills of Exchange Act, 1882, 45 & 46 Vict. c. 61, s. 14,

where a bill is pnyable at a fixed period after dat*', the time of payment is

determined by excluding the day from which the time is to begin to run,

and by including the day of paym.ent. By sec. 92, where the time limited

for doing any act or thing is less than three days, in reckoning time non-

business days are excluded (see Days of Geace). An action cannot be
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called till allcr llie luidiiight of the last clay of citation. In calculating^

Eeclaimin<,' Days, the day on wliidi tin- interlocutor i« pronounced is not

coniited. iiy sec. 44 of A. 8. IG Feb. 181 1, in all notices of motion under

this A. S. in which any nuniher of days' luAwe requires to be <;iven for

business to be done, the days are to be computed by excluding,' the day on

which notice is given, and including the day on which tlie business is to

be done. By the old law of deathbed, a deed was reduced in a case

where the testator had lived for lil'ty-ninc days and three hours after

executing it {OijUcic, 179G, ."5 Fat. 4:34). Fut the rule was held not to

apply to a dee(l the granter of which survived till the forenoon of the

sixtieth day after executing the deed, the day of execution not being included

{Mitchell, 1801, M. App. Deathbed, No. 4). Incases of demurrage, a fraction

of a day is reckoned as a whole dav (Jfavfih, 1879, 6 F. 9G1). See Lav
Days.

In another sense, the word day is used as meaning the hours between

sunrise and sunset. By sec. 3 of the Day Trespass Act, 2 & 3 Will. iv.

c. 68, " day " is held to commence at the beginning of the last hour

before sunrise, and to conclude at the expiration of the first hour after

sunset; and by the Night Foaching Act, 9 Geo. iv. c. G9, s. 12, night

commences at the expiration of the first hour after sunset, and concludes

at the beginning of the first hour Ijcfore sunrise.

The expression " lawful days " is used to mean the days on which

judicial or legal proceedings can competently be carried on. Sundays, or

fast days appointed by Government, are not lawful days. Arrestments or

inhibitions used on Sunday are null mi the ground that they proceed

audoritate judicis. On the other hand, private acts performed by an

individual are not null because they are performed on a Sunday {Elliot,

1844, G D. 411). A bond or bill granted on Sunday forms a good obliga-

tion. There are several Acts dealing with Sabbath observance (1661, c.

18 ; 1G9G, c. 31), to prevent Sunday trading, etc. It has not been

judicially decided that these Acts are no longer in force {Bute, 1870, 1

Coup. 495 ; Fhillips, 1837, 2 S. & M'L. 465). Criminal warrants may
be executed on a Sunday ; and a verdict returned on a Sunday, when a

criminal trial had lasted past midnight on Saturday, was held to be good

{Roscnhcnj, 1842, 1 Broun 367). In a recent civil case {Arthur, 1895,

reported on another point, 22 F. 904), the verdict of a jury was returned

early on a Sunday morning.

Days of Grace.—Originally the payee of a bill of exchange was

not entithnl to demand, as a right, any days of grace, but was bound to pay

the bill on its due date, as appearing from the face thereof. The allowance

of any days of grace was merely gratuitous and depending on the inclina-

tion of the holder of the bill. In Broim, 4 T. E. 151, it was said to have

been once decided that days of grace were not allowed on inland bills. The

laws of certain commercial countries have, however, long since recognised

days of grace as a right of the acceptor in all cases where the bill

is payable after the lapse of a certain time from its date, unless the bill

otherwise provides, as where it is drawn \).i^^-A\Ae" ex (jracc" " sans grace"
" fixed," or the like.

No Days of Grace on Bills pai/ahle on Demand—No days of grace are

allowed on bills payable on demand ; that is, on bills expressed to be so

payable, or on sight, or on presentation, or in which no time for payment is

expressed.
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Days of Grace abolished in onosl Couniries.— In most countries days of

grace have been abolished, but they are still recognised in the United
Kingdom, the United States, Eussia,'' Portugal, and some of the smaller

States (Thorburn on B. of U. Act, 45).
"

Number of Days of (rreice.—The number of the days of grace allowed
A"aries, but in the United Kingdom three days of grace are, with the

exceptions above stated, added to the time of payment as fixed ])y bill, and
the bill is due and payable on the last day of grace. The three days are

reckoned by excluding the day from which the time begins to run, and
including the day of payment. A bill drawn in a country where no days
of grace are allowed, but payable in a country where days of grace are

allowed, is payable on the last days of grace {B. of E. Act, s. 72 (5)). No
riglit of action accrues to the holder of a l)ill until the expiry of the last

day of grace, and accordingly an action raised on the last day of

grace was dismissed as premature {Kennedy, 1894, 2 Q. B. (C. A.) 759).

As to due date of bill where last day of grace falls on a Sunday, Christmas
Day, Good Friday, or on a bank holiday, see article on Bills of Exchange,
vol. ii. p. 8.'-).

Instalment Bill.—Where a bill is payable by instalments, three days of

grace are allowed on each instalment.

Chcepie.—No days of grace are allowed on a cheque.

See Bills of Exchange.

Dead Body.—According to Alison {Prin. p. 461), "our practice

recognises no property in the bodies of deceased relations after they have
been committed to the grave." Whether before burial a husband, wife,

or next of kin has any right of property in the body of a deceased wife,

husband, or relation, is open to doubt, and they may probably be more
accurately looked upon as merely the lawful custodiers of the body. The
right of the custodier to dispose of the dead body, besides being regulated

by the ordinary laws of decency and sanitation, is limited by Statute; while
even the wish of the deceased, expressed before death, as to the disposal of

his own body may be interfered with by any known relative after his death
(see Anatomy Acts). Our law would never approve of the arresting of a

corpse for debt (see III. Browns Siiji^demcnf, 1677, page 136).

As to the legitimate removal of bodies after burial, see Burial. The
removal of bodies from graves without authority, or the crime of " body-
snatching," has been almost rendered obsolete l)y the operation of the

Anatomy Acts (q.v.). In recent years only one case is reported (Soutar,

1882, Coup. V. 65), in wliich the sentence was penal servitude. According
to Hume, the offence " cannot in any proper sense be regarded as a theft,

but may l;e prosecuted as a great indecency and as a crime of its own sort,

the crimen violati sepulchri " (Hume, i. 85) ; but an indictment for the theft

of a corpse before burial has been held relevant (see case of JlPKenzie, 1733,
Bimictt, p. 124). Formerly the punisliment was hy fine, whipping, im-
prisonment, or penal servitude, according to the gravity of the offence. It

is unlawful, under any circumstances, to remove, or attempt to remove, a
i)ody from a grave without authority. The crime of removal is complete if

the body be in any way distarl)ed in its resting-place, while a conviction

for attempt may be obtained although the l)0(ly itself may have been
neither touched nor exposed to view (Alison, i. 463). In the note to the
above reference to Hume on Crimes will be found a list of tlie older cases,

which, with the case of Soutar quoted above, complete the reported instances
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of Llic criiiu'.—[Soo also More, Notes to >SVrt//-, cclxxxvii. ; Maedonakl, 70.]

See Anatomy Acts ; Biuial; Violating Sefulchues.

Dead Freight.— Dead fruighl i.s the iiaiuc aj^iliLMl Lo ihi- .sum

jtayaMu as tlaiiiagcs by the charterer of a ship to the shipowner in respect

of stow-rooni which he has failed to fill up with cargo in accordance with

the charter party. Strictly, this is not freight, hut "compensation for the

loss of freiglit, recoveral)lo in the absence and place of freight" (riiillijjs v.

JiO'lu; 1812, 15 East, r>47, p. Ld. Ellenborougli). In some cases the amount

so payable is ascertained or ascertainable from the charter party. More

frequently it has to be estimated l)y an average, allowance being made fin-

expense saved to the owner by the short shipment, and for any profit whicli

may have. been made by carrying tlie goods of other persons. The sliiii-

owner's lien over cargo for freight does not, at common law, cover dejul

freight, but is often extended to do so by the terms of the cesser clause in

the charter party. It has been questioned, in English cases, whether the

term "dead freight," so used in a charter party, is not to be limited to

liquidated damages ascertained from the charter party itself. The House

of Lords, however, would seem to have laid down, in a Scotch case, that an

uuli([uidated sum may be covered wdiere that is clearly contracted for

{MLcan, 1871, IMacp. (H. L.) :38 : but see Gray, 1871, L. l\. G (>. V>.

522).

[Scrutton on Charter Parties, art. IGl ; Abbott, Merchant Ships, p. 547.]

See CiiAitTEi; Pakty : Fkeigiit.

Dead's Part.—This is the technical name of that portion of a

person's moveable estate that may be disposed of by will. Its extent

varies inversely with the extent of the person's domestic relationships. In

the case of a person dying unmarried and childless, it is co-extensive with

Ins whole moveable estate. AMiere the person leaves either issue or spouse,

the dead's part is one half of the moveable estate, the other half being the

Jus rcHctK or relicti of the spouse, or the Icgitim of the issue. Where the

person leaves both issue and spouse, the dead's part is one third, another

tliinl \m\Y^ jus relicta: or rcl'idi of the spouse, and the remaining third hfjitnn

of the issue. I'revious to the passing of tlic Married Women's Property Act,

1881 (44 & 45 Vict. c. 21), this statement would only apply to the case of

the husband; but that Act placed the wife in the same position in this

matter. The statement has reference only to a person who is not suliject

to the conditions of a marriage contract. Where the dead's part is not dis-

posed of, in whole or in part, by will, it falls to the next of kin of the

deceased. As a general rule, all burdens falling on llie representatives in

moveables of the deceased are payable out of the aggregate moveable

estate Ijefore any division is struck. lUu-dens in the nature of legacies,

gratuitously created by mortis cav.sa deed, are, however, a charge on the

dead's part only. Thus though the funeral expenses of the deceased are a

charge against the wlK)le moveable estate, yet, where the deceased has by

will"l)urdeuod his estate with tlie expense of building a monument to

himself, this is a charge against the dead's part only {Jlumricf, 171:', ^lor.

:'.945). Personal bonds bearing annualrent fall to be deducted from the

dead's part in a question with \hc widow of the defunct claiming her jus

reliefor, " unless they have become moveable by a charge, or that tlie term

of payment of the annualrent is not come at the defuncts death
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{JPKenzie, 1GG8, Mor. 5784). Thus "a sum due to a bunker upon an
open account ailects the Jns relidcc" as it is a charge on the aggregate

moveable estate ;

" yet if a bond be given for the same debt, wlien the term
of payment expires, it does not affect the Jus relidcc" but is a charge on the

dead's part only. " The general rule is that a bond, having a clause of

interest, upon expiry of the term of payment, does not affect the jus

rclidce" (Iioss, 14 Nov. 181G, V. C). The reason why sums in a personal

bond bearing interest when matured are not to any extent chargeable

against the jus rclidcr, is "because by the Act of Parliament (1661, c. 32),

tlie relict has no share of such sums if they were due to the defunct ; and,

therefore, a pari, she cannot be burdened with such sums, Ijeing due by the

defunct " (M'Kenzie, 1668, Mor. 5784). The dead's part can only be taken
up on a title completed by confirmation, while the right of the spouse to

jus rclidce or rdidi, and the right of the issue to legit im, vest directly,

without legal process, on the death of the defunct.

See Succession.

Deaf and Dumb.—See Witness; JJeclakatiox by Peisoxer.

Dean of Faculty of Advocates.—The Dean is the official

head of the Faculty of Advocates, who presides at their meetings and signs

their Acts. In Court he leads all mendjers of the Faculty except the Lord
Advocate. He is elected annually at the anniversary meeting of the

Faculty, held on the second Wednesday after the Christmas recess.

Dean of Guild.—The Dean of Guild is the president or head of

the body or incorporation known as the Guild Brethren or Guildry, com-
posed of merchants and tradesmen, and is president of the Dean of Guild
Court. In Edinliurgh, Aberdeen, Dundee, and Perth, the Dean of Guild is

elected by the Guildry, while in Glasgow he is elected by the Merchants
House. In each of these burghs the person elected to the office is a con-

stituent member of the town councils of these burghs respectively, but in

all other burghs the office and title of Dean of Guild were by 3 & 4 Will. iv.

c. 76, s. 19, declared to cease and determine. The title is still, however,
kept up throughout Scotland, and the president of the Court is still called

by courtesy the Dean of Guild. In burghs not having a Dean of Guild,

the provost of the burgh is head of the Court.

1. The Dean of Guild Court is constituted in the various burghs either

according to charter, the set of the burgh, or Act of I'arliament. In Edin-
burgh, it is composed of the Dean of Guild and ten members, appointed
annually by the magistrates and council, five of whom are councillors, and
five registered electors of tlie city, not being councillors, of whom three are

persons carrying on, or who have carried on, business as architects, civil

engineers, ordained surveyors, or master builders. Three members of the

Court, with or without the Dean, form a quorum. By the Edinburgh
Municipal and Police Amendment Act, 1879, the Court has power to

appoint one of its members to preside and act as interim Dean in the

absence of the Dean, and by the Act of 1882 the magistrates and council

may fill up vacancies in the Court ad interim.

In Glasgow, the Court is composed of eight persons, appointed annually,
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—four inercliaiits, c)f wIkuu tlic Deau of Guild is one, and four craftsmen,

—

all Guild brethren, who must be men of good fame, knowledge, experience,

care, and zeal to tlie common weal, tlie most worthy men of botli ranks. The
lyners of Court are ajjpointed the next day after the Dean of Guild is

chosen,—tliose of tlie mercliant rank by the Dean of Guild and directors of

the Merchants House, and those of the crafts rank by the deacon convener

and deacons of crafts and their assistants, commonly called the Trades

House. The iMerchants House appoints the Dean, and there is usually a

Sub-Dean appointed. The election is annual, but the members are usually

in office for two years.

In Dundee, Greenock, and Perth, the Court is presided over solely by
the Dean of Guild. In Aberdeen, the functions of the Dean of Guild Court

are performed by the t(nvn council, the Dean of Guild being convener of its

plans committee.

Most of the other burghs are subject to the provisions of the Burgh
Police (Scotland) Act, 1892, which provides that the Dean of Guild Court

shall consist of the Dean of Guild or provost of the burgh, and not less

than two of the commissioners, who may be magistrates, and shall be

elected annually. Any member of the Court personally interested in a

matter is prohibited from sitting while it is under consideration.

2. The jurisdiction of the Court comprehends practically : (1) the examin-

ing and sanctioning of plans for the erection, repair, alteration, taking down,

and re-erection of houses and other buildings, including the height and

structure thereof
; (2) securing the stability and lining of such with refer-

ence to the rights of neighbouring proprietors, the roads and streets of a

burgh, and ])rotecting the interest of the public generally; and (3) the

repair, demolition, or sale of old or ruinous properties, or those burned and
left unrestored.

The Dean of Guild Court is entitled, in order to the proper exercise of

its .jurisdiction, and for the due and proper regulation of the business

coming before it, to frame rules for the Court, providetl these be made in

conformity witli law (Ersk. 15. i. tit. 8).

Thus this Court can make and enforce a rule that plans for the erection

or alteration of buildings shall be laid before it, and that even though these

buildings be entirely within tlie private property of the owners {Eylinton

Chemical Co. 28 S. L. E. 41). But this does not ap})ly to alterations which

are purely internal and not dangerous to the lieges (Speed, 1883, 10 P.

795). The operation must, moreover, ])e (»f a permanent or structural

character (Donaldson, 1834, 13 S. 27): and when the Dean's aid is invoked

regarding an encroachment, it must be of a recent nature (Graham, 1838,

1 1). 171).

In addition to the common-law jurisdiction thus vested in the Dean of

( iuild Court, in nearly all of the burghs it has additional jurisdiction conferred

by Statute. Thus in Edinburgh it sees that the buildings to be erected are

in conformity with the provisions of the Edinburgh Municipal and Police

Acts, and with the building rules enacted thereunder. It also takes cog-

nisance of the provisions of certain general Statutes, and sees that the

buildings to be erected comply therewith, such as the Factory and "Work-

vshops Acts; the Cattle Sheds in lUuglis (Scotland) Aets ; the Poads and

Bridges Act ; and the Public Health Acts.

Similarly in Glasgow, the Dean of Guild Court, while seeing that tlu'

stipulations of the common and statute law applicable to Scotland arc

duly complied with, has special local ]wwers to see them enforced. Tiiese

are to be found chietiy in the Glasgow Police Act, 186G,and Acts amending



94 DEAX OF GUILD

the same, and the Glasgow Buildings Eegulations Act, 1892, and bye-laws

made under the last Act. These bye-laws are of a somewhat similar nature

to those appended to the Burgh Police Act of 1892, and compliance there-

with is enforced in the Dean of Guild Court in Glasgow.

In Dundee, Greenock, and some other towns, there are special private

Acts applicable to the particular burgh only, which confer additional powers

on the Dean of Guild Court, which require to be kept in view.

So likewise in burghs under the Burgh Police (Scotland) Act, 1892, the

Dean of Guild is invested with additional powers and duties. By clause

201 of the Act, it is provided :
" In burghs where there is a Dean of Guild

Court at the commencement of this Act, or where such Court shall be

established, as hereinafter provided, the Dean of Guild Court shall come in

room and place of the commissioners for carrying out the provisions of this

Act. in so far as they apply to new buildings, or alteration of existing

buildings, ventilation, and precautions during the construction, alteration

or repair of buildings and streets, and to old and ruinous tenements, and to

the setting up of hoardings ; and in that case all the powers and duties of

the commissioners in reference to these provisions, and also in reference to

the inspection of buildings in process of construction or alteration, or any

work connected therewith, and the surveying and certifying of buildings

before occupation, shall devolve on, and l)e carried out by, the Dean of

Guild Court and the officers thereof, as herein provided for ; but nothing

herein contained shall be taken to restrict or prejudice the jurisdiction, or

to alter the constitution of, any Dean of Guild Court as existing at the com-

mencement of this Act " : and by clause 177 of said Act it is provided that

" with regard to new buildings, the rules contained in Schedule IV. of this

Act shall be observed, but such rules may be altered ))y the commissioners

with the approval of tlie Sheril'f."

Those rules make provisions regarding the excavations, walls, joists,

o-utters, chimney-heads, floors, and roofs of buildings, as well as the plaster

and plumber work thereof, and the paving of passages and courts in con-

nection therewith, for the details of wdiich reference is made to the schedule.

They also deal with the examination and sanction of plans for the

erection, repair, alteration, and taking down of buildings, including height

and structure.

The Deau of Guild has no jurisdiction to try a question of heritable

right {Ncilson, 1750, Mor. 7584; Fllman, 1881, 8 II. 914). But he may
look at titles and settle any possessory point {Maxwell, 186G, 4 M. 447

;

Johnston, 1862, 24 D. 709); or to expiscate an alleged right of servitude

(King, 1896, 34 S. L. P. 54). When, however, titles are to be cleared

up or a question of heritable right decided, the Dean of ( Juild Court is not

competent to do this (Cruickshank, 1854, 17 D. 288 ;
Walh:r, 1888, 15 P.

477). If a competition of heritable right arises, the proper course is to sist

the process, to afford an opportunity of the question being settled by the

Supreme Court {Smcllic, 1868, 6 M. 1024) ; and if tlie party fail to do this

at the proper time, he may find himself barred afterwards (Wilson, 1895,

23 P. 13).

Nor has the Dean of Guild Court any jurisdiction to consider or try

whether the use to whicli a Ijuilding is to be put shall form a nuisance or not

(Manson, 1887, 14 P. 802 ;
Roherlson, 1887, 14 P. 822). This is subject,

however, to the qualification, that " where certain kinds of works liave

been ticketed by law as nuisances, the Dean of Guild may refuse a

lininc^ because the law holds that they cannot be carried on without con-

stituting^ a nuisance. If, for instance, it was proposed to set ujt a blubber
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or glue work in (jne of the divisions of Triuces Street, the Dean oi (jiiikl

might refuse u lining, because the structure which it was proposed to erect

was adapted to the purposes (jf an unlawful trade, and to such purposes

only" (per Lord Pres. Inglis in Kirlacood, 1888, IG li. 255). The Dean
of (Juild Court has no right to hold ex 2)''''^W^o inohi that magistrates

are prohibited from erecting a liospital within burgh without consent of

the Local Authority {Mafjs. of Uditihurt/h, 1895, 23 E. 44).

The Dean of (Juild Court lias likewise jurisdiction witli regard t(j the

taking down, rebuilding, or repairing ruinous tenements. The order of the

Dean in such cases is called ajcdtje and warrant. Proceedings in regard

to such are, however, now most frequently conducted under the provisions

of the Police Act applicable to the burgh, or under the Purgli Police

(Scotland) Act, 1892.

Anotlier branch of the jurisdiction of the Dean of Guild Court is in

regard to the roads and streets of the Inirgli ; seeing that these are not

encroached upon by buildings in any way, that obstructions thereon are

prevented, and tliat the rights of the puljlic are protected, by guarding
against interference with the roads and streets, or the appropriation thereof

to other uses. No building can be erected so as to encroach on the street

{Mags, of Montrose, 1762, Mor. 13175); nor can the magistrates them-
selves feu a part of the street {Young, 2 Feb. 181G, F. C. 75). So, on the

other hand, neither can magistrates appropriate private parties' ground in

the street {Smcllic, 1803, Mor. 7588), nor line back his house, when
rebuilding, for a like purpose {Uougall, 1827, 5 S. 224 ; Burnet,

1849, 12 D. 44); nor are magistrates entitled to take down public

buildings, to widen a street, without judicial authority {Uraaford,

187U, 8 M. G93). The master of works or surveyor of the burgh is entitled

to appear in the public interest ; but when he is to object, he must
lodge written objections in Court in common form {Steivart, 1894, 21 E.

1117).

The Cnnvn is not subject to tlie jurisdiction of the Dean of Guild Court
or of any of the inferior Courts {BalionY, J'racfk'ls, 2G7, No. 7, A. v. L'., Moi-.

7321 ; SomcrvilU, 1893, 20 E. 1050).

3. The procedure in the Dean of Guild Court is chietlv regulated bv the

Acts of Sederunt of 12 Nov. 1825, 9 Mar. 1826, 6 Mar. 1829, 8 "July

1831, 13 Feb. 1845, 10 Mar. 1849, and 15 Feb. 1851. By the G Geo.
IV. c. 32, the Court of Session is now authorised, by any Acts of Sederunt, to

make and establish rules and regulations for the Sherifl" and Stewart Courts
in civil causes ; and by sec. 7 it was enacted that any such Act of Sederunt,

and the regulations thereby made for the Sheriff and Stewart Courts, sliould

apply to and receive eifect in the Courts of royal burghs in Scotland. By
sec. 31 of 1 &2 Vict. c. 119, it is provided that all Acts of Sederunt passed
by the Court of Session shall, in terms of the G Geo. iv., apply to and
receive eflect in the Courts of the roval l)ur<_rhs of Scotland, as well as in

the Sherilf Courts. By the Act of Sederunt of 18 July 1851, tlie Act of

Sederunt of 13 Feb. 1845. as to records in Sherilf Courts, is repealed : and
the regulations contained in the Act of Sederunt of 18 July 1839, in so far

as they are at variance with these enacted, or anywise incompatible with

them, are also repealed.

The procedure begins by the presentation of a petition to the Dean of

Guild Court, to which answers are usually to be lodged ; aiul if this be done,

a record is made up in common form. Proof is not often resorted to, the

matter in dispute beinu' uvnerallv solved bv a visit of the Court. AVlien

the judgment is pronounced, it ought to be signed by the Dean {Dualop,
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1824, 3 S. 268), aud it should not bear any correction ( White, 1873,

11 M. 602).

4. An appeal may be taken against a judgment of the Dean of Guild Court,

within twenty days after the date of the judgment complained against, by
writing, on the end or on the margin of the interlocutor sheet containing

the judgments appealed from. The pursuer or defender, or other party,

appeals to a Division of the Court of Session. During that period of

twenty days it is incompetent to give out extract. If the judgment be not

extracted, appeal is competent any time within six months, but after that

time it is incompetent.

The Dean of Guild Court is also entitled to enforce its regulations and
procedure by fine and imprisonment. Thus it is entitled to try and
punish by fine and interdict for building without warrant, for contravening

the rules and regulations of Court, for contravention of the statutory pro-

visions which it has jurisdiction to enforce, and for breach of its warrants.

It may also punish for contempt of Court. Some of these proceedings may
be (^(m.si'-criminal, or criminal proceedings, and care must be exercised in

conducting them. An appeal lies to the High Court on circuit, and a case

also may be taken under the Summary Prosecutions Appeals (Scotland) Act,

1875, for such cases as are appropriate to be dealt with in that manner.

(See, under these headings, Campbell-Irons on Dean of Guild Laiv.)

Deans of the Chapel Royal.—The Chapel Royal, which
was founded in Stirling Castle by King Alexander i. (1107-1124), received

from Pope Alexander vi. (1493-1503) the constitution of a collegiate

church. The clergy on this foundation were a dean with episcopal

jurisdiction, a sub-dean, sacristan, clianter, treasurer, archdean, and sixteen

chaplains. The chapel was endowed with lands and teinds from the royal

domains, and became the appropriator of several parishes. It was partially

suppressed at the Reformation, and the benefice was resumed by the Crown.

From 1567 till 1606, the clergy appointed to the vicarage of the chapel

were styled Ministers of the King's House. In 1606, the chapel was
reformed to some extent by Act of Parliament. The title of dean was
revived, and the place of the chapel was appointed to be " at Halyrudhous,

within the Palice of the samyn, and called His Majesties Chapell Royall of

Scotland." The office of Dean of the Chapel Royal is in the gift of the

Crown. Since 1727, the benefice of the Chapel Royal has been divided in

three parts. In pursuance of the recommendations of the Scottish

University Commissioners' Report, 1863, one deanery revenue is now
applied to the support of the Chair of Biblical Criticism in the University

of Edinburgh. The Chairs of Divinity at Edinburgh, Biblical Criticism at

Gla.sgow and at Aberdeen, and Ecclesiastical History at St. Andrews, have

half a revenue each. The practice of the Crown in conferring titles of

Dean on the holders of these portions of the benefice has not been

uniform. The present revenue of the benefice is derived from lands in the

counties of Wigton, Kirkcudl)right, Ayr, and Perth, and from teinds of the

lands of Shaws, Helmburn, and Balliades, now in the parislies of Ettrick

and Kirkhope, in Selkirkshire. Tlie chajtel's teinds are liable to be

localled upon for minister's stipend after teinds which have been acquired

by heritable rights, in respect they were originally, and still continue to be,

destined to pious uses {Deans of the Chapel Royal v. Hay and Others,

11 Dec. 1799, F. C. App. 9).—[Stair, ii. 8. 15; Bankt. ii. 8. 101; Fasti,

Eccl. Scot. i. 393 ; Jlerjht. Dunfermlin. 4 ; Rogers, Hist, of Chajiel PiOyal, 1882.]
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Dea.th.—Death is either natural or civil. Natural death takes ]>lace

wluMi life is extinct. Of civil «leath there is no clear or authoritative

definition in the Scottish authorities. In tin- Roman law, a person was
civiliter mortuus when he suflered capitis deininatio (Gains, iii. 153). Black-

stone (fives as an example of civil death, the entering of a monastery (ii. 8. 1).

Pothier declares that a man sentenced to the galleys hn- life is civilly dead
(7V. (Ics Personncs, s. 95). In Scotland, and also in England, a sentence of

hanishment for life implied civil death {Farquhar, 1753, Mor. 4G69

;

Franldi, 1813, 7 Bing. 712); and a sentence of imprisonment for life, or for

a long period, has some of the ellects of civil death. At the present time, it

seems that a man is civilly dead oidy when a sentence of fugitation has

heen pronounced against him. The (piestiou of the effect of civil death
upon a man's powers and rights was very fully discussed in the case of

Macrae, 1836, 15 S. 54; 1839, 1 Mad. & E. 645. Under the old law,

a person civiUtcr mortuus might he killed or mutilated with impunity.

By the Act 1612, c. 3, this was altered with regard to persons denounced
for civil deht ; and hy the Act 1661, c. 22, it is not lawful to kill a denounced
rehel, except where he has heen denounced a rebel for a capital crime, and
where he is killed as the result of his forcible resistance of those in pursuit

of him. The single and liferent escheat of a man fall when he incurs civil

deatli. This applied, until 1748, to the case of a man denounced for civil

debt (20 Geo. ii. c. 50), and still applies to a man under sentence of

fugitation. A man civiliter mortuus has no 'persona standi in judicio, and
can neither sue nor be sued in a court of law ; nor is he admissible as a

witness (Hume, ii. 270). He is debarred from holding any office, either

judicial or fiduciary. His curatorial power as a husband comes to an end,

and his wife can bind herself without his consent (Ball, 1733, Elchies, voce

Husband & Wife, No. 1). ]')nt the fee of his estate does not fall under
tiie liferent escheat, and the outlaw retains every power of disposing of his

property which can be exercised without prejudice to the rights of those

who have an interest in his single or liferent escheat (Macrae, ut supra).

He can also succeed to an estate, which, at his death, will pass to his heir

;

he can validly contract a marriage, and his child, lawfully begotten and
born after his outlawry, is entitled to succeed to him (see Macrae, ut supra).

See Denunciation ; Fugitation ; Outlawry.
Death, natural not civil, dissolves marriage (Ersk. i. 6. 37). Death

purges vitious passive titles (Stair, iii. 6. 15). Crimina morte cxtin-

guunlur: crimes are extinguished as regards the punishment by the

death of the criminal (Ersk. iv. 4. 103). The death, natural or civil,

of a partner dissolves a private partnership (Ersk. iii. 3. 25; Aitken,

1830, 8 S. 753 ; 53 & 54 Vict. c. 39, s. 33), unless there is an ex-

press agreement in the contract of co-partnery to the contrary,—as, for

example, where it is contracted that the heir of a deceased partner shall

succeed liim as a partner (//(//, 1865, 3 M. 541 ; see Bcveridgc, 1869, 7 M.
1034, 1872, 10 M. (H. L.) l),or where, from the nature of the contract, it is

evident that such was the intention, as in the case of a contract lasting for a

term of years longer than a human life (see Warner, 24 Jan. 1798, F. C.

;

]\Ior. 14603 ; 3 Dow, 76). But a joint-stock company, whose shares are

transferable, and in which there is no delectus persona: in the partnership, is

not dissolved by the death of a partner. On the death of one partner, a

surviving partner, or the executor of the deceased partner, is entitled to

insist upon the winding-up of the business (Aitken, 1830, 8 S. 753; see

MKcrsics, 1872, 10 M. 861). The death of a partner does not require

intimation to third parties in order to free his representatives from liability

VOL. IV. 7
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{Christie, 1839, 1 D. 745; Aijfoun, 1844, 6 D. 1409; OsivaU, 1879, 6 E.

461). Even where an order has heen given, and has been accepted by the

survivmg partner before he knew of his partner's death, the representatives

of the deceased partner are not liable {Alton, 1769, Mor. 14573 ; revd. 2

Pat. App. 283). See Partnership.

Death revokes mandate, whetlier it be the death of the mandant or of

the maudatarv (Ersk. iii. 3. 40; Daffus, 1628, Mor. 3166; Scott, 1834, 7

W. & S. 21 f; Life Association of Scotland, 1886, 13 E. 910). Where a

mandate has been given to apply for sequestration, and the debtor dies

before sequestration has been awarded, the mandate falls {Mann, 1811, re-

ferred to in Bell's Com. (5th ed.) ii. 319). But the mandatary may act

imtil he receives authentic information of the death of his constituent

(Ersk. iii. 3. 41 ; Campbell, 1826, 5 S. 86, 1829, 3 W. & S. 384 ; see Kennedy,

1843, 6 D. 40). See Mandate.
AVhen one of the parties to an action dies, the proceedings must stop

until his representatives have been sisted. Formerly, in such a case, an action

of transference was necessary in order to enable the representatives to go on

with the action. But now the representatives of either pursuer or defender,

provided that the right in respect of which the action is maintained has

been transmitted to them, may lodge a minute, craving to be sisted in place

of the original pursuer or defender (Act 1693, c. 15 ; 31 & 32 Vict. c. 100,

s. 96 ; see MCulloch, 1829, 8 S. 122).

[See Life Insurance ; Life, I'rksumption of ; Eegistration of Births,

ETC.]

Death, Presumption of.—According to the common law of

Scotland, a person who is proved to have been once alive is not presumed,

in absence of evidence, to have died until he has passed tlie limit of the term

of life. The term of life is generally held to be a hundred years. Evidence,

however, may at any time elide the presumption of life, and estaljlish a

presumption of death. Statutory presum])tions of death apply in certain

cases. In proceedings by the Board of Trade, under the Merchant Shipping

Act Amendment Act, 1862, for the recovery of the wages of seamen, seamen

w^ho have disappeared with a ship which has been lost for a year are deemed to

be dead. When a person is found, under the Presumption of Life Limitation

(Scot.) Act, 1891, to have disappeared, he is presumed to have died seven

years after he was last heard of, unless there is evidence that he died at

some particular date witliin the seven years. {The Law of Scotland in

relation to Presumption of lAfe, Stevenson, 1891.)

[For the main article on this subject, see Life, Presumption of.]

Death, Registration of.—See Eegistration of Births,

Marriages, and Deaths.

Deathbed.—By the law of Scotland, a man who was technically on

deathbed was not considered to be competent to make a disposition of his

heritable property to the injury of his heir-at-law. " The doctrine of the

law of deathbed was that the heir of the person who granted a deathbed

deed had a right to set it aside, on tlie ground that it was to his prejudice

in his character as heir "
( Wyllie, 1890, 18 E. 218, per L. J. C. Macdonald,at

p. 222). The deed was technically said to be challenged or reduced ex capite
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]i:cli. In IMTl, however, this giound of challentfo was ubohshed hy Statute,

whicli pi()\iilc(l that "no deed, instrument, or writinj^ made by any person
who shall die afln' the i)assinj^ of this Act shall be Haljle to cliallenire, ur

reduction ex capilc la-ti" (34 & 35 Vict. c. 81), and the jtrinciind interest in

the subject is now liistorical. It is still a r|uesti<)n whether the Statute
abolished the law of deathbed with respect to written instruments onlv,

and not with respect to gifts made without writing (Il'ti/, 1890, 18 K. 241).

It must be noticed, too, thai this <piestion has arisen after the opinion liad

twice been Nolunteered on tlu; Ijeneh {(''ray, 1872, 10 M. 854, jter L. J. (.'.

Moncreirr,at j.. S.kS
; and ir;/llu; 18!)0, 18 1{. 218, per Ld. Kutherfunl Clark,

at p. 22.*>) that the ca.se then before the (Jourt would be the last judgment
on a point of deathbed law. The first question to 1)6 discussed is, ir/u/i ?.s a
iiKiii tci'hiurallii on (h-atltbcd/': This is very fully gone into by I.oid Stair,

and his conclusions may be thus summarised (Stair, InstUnfiun-^, iii. 4. 28
cl seq.). It is not necessary to alleg(! or instruct that the deceased was at

the date of the deed sulTering from mortal disease, or that he was then bed-

fast (Shato, 1G24, ^lor. 3208). There is a strong i)resumption of sickness

where the defunct has kept the house ; and a deed done bv a man enclosed

for the plague was found reducible as done on deathbed, where it was done
after the defunct was enchtsed on suspicion of the i)lague, and he d'\{ji[

without coming out again, it nut being necessary to prove he was sick or

infected when the deed was done {Jach, 1GG5, ]\Ior. 3213). It seems tliat,

if the contracting of sickness be proved, no contraiv }irobation (»f any acts

within doors will be sullicient to elide the })lea of deathbed. It is, for

instance, not relevant to elide deathbed, that the defunct was in strength

and al»ility to have come to kirk and market, or that he ])ut on his c-lothes

daily (Shaiv, 1G24, Mor. 3208). Formerly, the presumption raised by the

defunct having kept the house was so strong, that it was found that where
he lived a year and a half alter the deed in question, and was only hindeieil

to come abroad bv a i)alsv, and did all liis atlairs within doors as fornierlv,

the deed was struck at ex capik Iccli (Iiiddrl, 1037, Mor. 3212) ; and similarly

in a case where tlie defunct did not only all his own affairs, but trysted for

others, and lived two years and a half after the disposition, and was in like

condition as he had been seven years ])efore {Clidaiul, 1672, Mt^r. 3305).

The ])resiunption was, however, changed by the Scots Act 1096, c. 4,

whereby it is declared that, as to all deeds made after that Statute, it shall

be suhicient defence against the olijection of deathbed, that the gi'anter

lived sixty days after executing the det'd, though during that time he

neither went to kirk nor market; but that sueb deeds shall still be

reducible on proof that, by the sickness of which he died, the granter was
not, at the time of executing them, of sound judgment and undcM'standing.

There is a presumption—but <»nly a prtmniqitio Juris—that sickness,

having once been contracted, has continued till death, laying the burden of

probation on the i>arty alleging convalescence.

The ordinary and unquestionable defence against deathbed, as ])roving

either that there was no disease, or convalescence if there had been a

disease, is the going freely to kirk and market unsu])i>orted, especially if

the going abroad is principally to jiear sermon, or for devotion, or about

atlairs to the marki't. It is not necessary to ] trove that the defunct went
both to kirk antl maiket unsuj)])orted ; either is suHicicnt {lidlnhrino, 1671,

Mor. 3305). If the going to kirk or market is clearly established, it is not

a relevant ol ejection that the purpose of going was of ilesign to validate the

deed. Hy Act of Sederunt, 20 February 1692, it is declared that the going

to kirk or market must "be performed in the daytime, and wlien people
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are gathered together in tlie church, or churchyard, for any pubhc

meeting, civil or ecclesiastic, or when peo})le are gathered together in the

market-place for public market."

As to whether tlie defunct liad gone to kirk or market unsupported,

much would depend on tlie ordinary habits of the indixidual before his

sickness. If the going to kirk or market be not of design to validate the

deed, but be reiterated and of course, nothing that was ordinary for the

defunct in taking of help, when he was in unquestionable health, will

import supportation—if the going be of design, however, the least defect

in the exact ])erformance will render it ineft'ectual. It was Lord Stair's

opinion that there might be equi^•alenls for going to kirk or market, such as

going on a far journey ; but these acts were not to be measured merely by

the equivalent amount of strength they inferred, as they wanted the exposure

to public view and the probation of unprepossessed witnesses involved in

CToiufr to kirk or market. The disease of which the defunct died must be

that from which lie was suffering at the date of the deed. " If a man has

a disease on him which continues till the time of his death, but dies by an

accident, or of a different disease, the deed executed under the first disease

will not be reducible ex capitc Icdi" {Mackaif, 1831, 5 W. & S. 210, per

Brougham, L. C, at p. 226).

The second question is. What (h'c<h are liaUc to cliallewje ? " The law of

deathbed entitles the heir-at-law to set aside all deeds executed to his pre-

judice by the deceased in kdo. . . . He is entitled to have the heritage of

his ancestor free of all deeds executed to his prejudice on deathbed " {Gray,

1872, 10 M. 854, per Lord Cowan, at p. 860). These deeds may primarily

affect moveables ; still they prejudice the heir, by reducing the fund from

which creditors are paid before having recourse against heritage (Shaiv,

1624, Mor. 3208 ; Coiclc, 1707, Mor. 3220). The deeds need not be gratuit-

ous, but " when heritage is sold on deathbed for a price instantly paid, the

heir has been found entitled to reduce the sale only on repeating the

price to the purchaser" {Gray, suiira, per L. J. C. Moncreiff, at p. 859). A
disposition of heritage in consideration of a personal debt formerly incurred,

is reducible, however, without an offer to repeat {Gray, su^yra). A deed

executed on deathbed, merely exercising a power conferred on the defunct,

and not done in virtue of his ownership, is not reducible. " The heir can-

not complain of any exercise of a faculty which has been granted to another

person in addition to another lesser state which has been granted to him,

because he is not the heir of the person who is executing the instrument

"

{Hay, 1870, 8 M. (H. L.) 66, per Lord Hatherley,at p. 70 ; cf. Morris, 1853,

15 i). 710, and Wyllic, 1890, 18 E. 218). It is to be noted that "a right

to challenge by a party's heir is one of which the renunciation is not easily

to Ije inferred" {Rirhanhon, 1848, 10 D. 872, per L. J. C. Hope, at p. 878).

The third question is. Who has a title to challenged "By the law of

Scotland, a deathbed deed is set aside, under certain restrictions, either at

the instance of the heir of the maker of the deed, or the heir of i)rovision

to that person" (Loyan, 1830, 4 W. & S. 391, per Brougham, L. C, at

p. 393) ; unless, in tlie case of an heir of provision who is a stranger, a

general power has been reserved by his author to dispone at any time in

life. " This is obvious in principle, the stranger disponee is bound to hold

good any power reserved against him ; if such power be only executed, he

cannot complain" {Cranfard, 1806, 5 Pat. 73, per Eldon, L. C, at p. 95).

A mere beneficiary under a settlement has no title to challenge ex capite

lecti. He must be a true heir of provision under a direct conveyance of

heritage. As a beneficiary under a settlement, " his right and interest is
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movealjle, .and attachable by arrestment. Such parties are iK^t heirs of

provision in heritage, in any sense of the term " (Shair, l.S-t7, 9 i). 7.S2, per
L J. C. Hope, at p. 789). ( )ii the death of the nearest heii-, without homo-
h)gating the cU^ed made in lixto, the ne.xt heir has the right to cliallenge,

even though the deed did not prejuiHee t\w. decea.sed heir" (Krnnrdii, 1722,
Mor. 319.S; /rr/7t<', LSOS, Mor. A\)\). Deathbed, G). An a^tparent heir, whose
title is not completed, is entitled to challenge (GraJtamc, 1779, Mor. 3 180):
and the creditors of an heir have also the right (Ersk. iii. <S. 100). The
Crown, as ultimus hcrre-i, could exercise the challenge ((''nltlie,17d'-j, M<ir. .".

1 s:',).

[ ride Stair, iii. 4. 28 cl seq.
; Ersk. iir. viii. 95 ; liell, I'rin. s. 178G.]

Deathbed Expenses.—These consist of debts incurred by the

deceased fur ninlienies {iJoiujla^, 1G7-4-, Mor. 1182G), medical attendance
{RuAscU, 1717, M(jr. 11419), and nursing during his last illness, and are

part of the privileged debts which may be paid by his executors out of any
estate coming first into their hands. Lord Stair says :

" Humanity hath
given tliem the ])rivilcge to be pr(;ferred to other debts" (Stair, iv. 35. ?>).

There is no preference amongst the privileged debts, and deathbed expenses
have therefore no })reference over funeral expenses {Piter, 1749, Mor.
11852). The deathbed expenses of a wife are a privileged del)t against her
own estate, but not against her husband's, at least where the wife has

separate estate {Anchinlec/,-, 1G97, j\Ior. ] 18;.)4). The extent of the deathbed
illness is not to be measured by any of the arbitrary rules applying to

deathbed as a grnuml of reduction of deeds (see Deatih'.kd). In the older

cases, there is a tendency to reduce the period of deathlx'd illness to sixty

days before death (Rnssr//, 1717, Mor. 11419: Fad; 1755, Mor. 11421)

:

while in a later case, some of the judges were of opinion it might extend to

many months, some mentioning three or four months, others again limiting

the period to sixty days, " though not from its having any relation to the

law of deathbed." All the judges were of opinion, however, that there

should be some other limitation of the period during whieli doctors' accounts

are to be tleemed privileged than the period of the incapacity of the tleceased

{Lawson, 1784, Mor. 4473).

[Stair, iii. 8. G4 and 72; P^rsk. in. ix. 4.">.] Sec I'KiviLEGEb Debts.

Debate Roll, -The \. S. lO Mareli 1S70, s. I ( 1 ). provides that at

the closing of the record the Lord Ordinary is to reipiire the parties to

state whether they renounce ]irol)ation, and, if they do, lie is to a])Y»oint the

cause to 1)0 debated in the deliato roll. If, however, the parties are at

variance as to whether there should be a proof, or as to what proof shoidd

be allowed, oi' it' tiicre are ]»reliiniiiai\ pleas to be dis])oscd of, the Lord
Ordinary is to appoint tin- (musc to br enrolled in ili(> jirocedure r(»ll

(s. 1 (;'))). The ilebale roll proper has now ceased to exist under that name,
and cases in which the jtarties have renounceil jtrobation, or which raise no

(piestion of disi)uted fact, are einoJkMl and discussed in the Trocedure Koll

{'l-i'.). The Lord Ordinary's clerk puts out eight cases weekly for debate in

the procedure roll, it being com])etent to p\it out additional cases during

the week, provided they ap])ear in the roll two days bcftire they arc called

(A. S. 15 .July 18G5, s. 7). The roll is kept by the Lord Ordinary's clerk,

and he must be supplied by the pursuer's agent wiili two copies of the record

within four days from the interlocutor closing it (A. S. 2 Xovember 1872, s. 5).

riie ileltate rolls of the Inner Tlonse are kjiown as the Short and
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KSumiuar la>lls icspectively. The i'onner is the ordinary roll of the

Division : the latter contains such causes as are entitled to more than

ordinary despatch, cjj. Hill Chandler causes and reclaiming notes against

interlocutory judgments.

The rules for the attendance of counsel at debates in the Outer House,

and the excuses for altsence which will l)e acce])ted, are contained in the

A. S. 15 July 186"), and 2 Xdv. 1S7-. In the Inner House the rolls are

called in regular order, and counsel must attend when a case is called, as an

excuse for not appearing will seldom he taken.

In .Sheriil" Court procedure the term "del)ate roll" is still employed.

It corresponds to the procedure roll in the Court of Session, being used for

the discussion of preliminary pleas, or (questions of law where the facts are

not in dis])ute, or ([uestions as to the nature of the proof to he allowed

when the facts are disputed. (See next Article.)

Debate (Sheriff Court).—(a) Where the record has 1)een closed

and a jirnof allow etl, the Sheritf hears the parties or their procurators immedi-

ately after such })roof has l)een led, unless one adjournment has l»een allowed

on cause shown, which adjournment must not exceed seven days (Sheriff

Courts Act, 1876, s. 23). (A) Where there is no ])roof, the del)ate takes place

on the closed record, tlie case l)eing sent for that ])ui-])<ise to the Debate lloll,

where a si)ecial date is ordered for the hearing, or, if not, it is enrolled by

the Sheriff Clerk for the next Court dav after the closing.

The del)ate is o])ened liy the })ursuer, unless the onus of proof or of

making out his defence is on the defender. The defender replies, and,

should he have introduced new matter, the i)ursuer is heard again, l)ut only

in reply to it. The necessity of a fourth speech should tlius Ijc avoided.

Should either ])arty al.isent himself from the diet of debate, the Sheriff

may proceed in his absence, and, uidess a sufficient reason ajjpear to the

contrary, must pronounce decree as lil)elle(l or of al)Soh'itor, as the case may
require, with expenses (Sheriff Courts Act, 1876, s. 20). Formerly, decree

was given liy defaidt, Imt it seems preferaUe to give judgment on the

merits, ha\ing heard the partv wlio is present (see Kennedy, 1825, 4 S.

(0. E.) 125 : Forrester, 1829, 8 S. 266 : Dove AVilson, Fractiee, p. 180).

If Ixith parties fail to attend, the Sheriff", unless there be sufficient reason

to the contrary, dismisses the action (Sheriff Courts Act, 1876, s. 20).

Where a case is ai'gued on appeal l)efore the Sheriff rrincii)al, it may be

eitlier by oral deliate, or liy reclaiming petition and answers. Argument may,
however, l)e dispensed with of consent (•"JO & 40 \irt. c. 70, s. 28 (1) (2)).

Debating" Societies. — Debating societies of persons bound
together by an oath of secrecy were struck at by the Acts 36 Geo. in. c. 7

;

37 Geo. Tir. c. 123 ; 39 CJeo. ]ii. c. 79 ; and 52 Geo. iii. c. 104, as subversive

of political institutions. These Acts were for the most part repealed by

32 & 33 Vict. c. 24. See Sedition.

Debentures and Debenture Stock.

Debentukes.

Merming.—Debenture is a modern legal term in the law of Scotland, and
means primarily a ])ersonnl oliligation for repayment of a loan (Lord
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President In^'li.s in Clarl, 18S2, 9 1{. 1017, 102:;). In England it has

been descriljed by Cliitty, L. J., as a docinnent wbicli either creates a debt

or acknoNvlc.l.ijos it {Lrry, 1.S87, .".7 C. 1). 2G0, 2G4).

MurUjajc Urhmtans.—Debentures may give security over jjroxjerty or

assets of the obligant, and so become mortgage debentures. But this is not a

necessary feature of a debenture; an.l if it takes that form, the security, to

be ellbctual, must be validly constituted according to the law of the country

where the security suljjects are situated.

Under Companus Clauses Acts.—The Companies Clauses (Scotland) Act,

1845 (8 Vict. c. 17, ss. 40-58), deals with the borrowing of money by

companies suliject to its provisions on " mortgage" or "bond," of which it

gives forms (Srhedules C and D). Tlic " bond " is just a debenture, though

the word is not used, mider the common seal of the company, duly stamped,

and stating the consideration (s. 43). The ol)ligees in such bonds are

cnlillcd to be paid out of llic tolls or other property or effects of the

comi)any, without any preference inter sc (s. 47) ; and no preference over

other creditors is given. The " mortgage deed," on the other hand, assigns

to the creditor the undertaking of the company, future calls, etc., and in

general the whole estate of tlie company, to be held until the debt and

interest be paid, and it is declared that " every such mortgage deed shall

have the full ettect of an assignation in security duly completed " (s. 43).

This creates a valitl statutory security over the company's undertaking,

and ss. 5G and 57 provide for making it ettectual ])y the appointment of a

judicial factor to enforce payment of arrears of principal and interest, his

'dutv being to receive the surplus i)rocceds of the company (JJroc(d,

1888, 15 ii. 041). A similar remedy is given in respect to debenture

stock l)y the Companies Clauses Act, 1863 (26 & 27 Vict. c. 118). But

by the Railway Companies Act, 1867 (30 & 31 Vict. c. 126), which

protects the rolling stock and plant of railways from the diligence of

creditors, a fuller remedy is provided by the appointment of a judicial

factor," on the undertaking of the company," who is invested with the whole

charge and management thereof, which he is to retain, till from its income,

and after paying working expenses, etc., he can pay the creditors according

to their rights and priorities. He will then surrender the administration to

the companv and be discharged. But a judicial factor requires the authority

of the Court to apply to Tarlianient, and an Act of Parliament to enable him

to sell the undertaking. (See Girvan and Portpatrick By. Co., 1881-82,

8 R 669, 100;'.; 9 K. 2o3, 510, 854; see also Gardner, 1867, 2 Ch. 201, per

L. J. Cairns, 217.)

Under Companies Acts, 1862-1890.—The Companies Acts do not deal

with the subject of debentures ; but the Act of 1862, s. 43, requires companies

to keep a register of mortgages, and charges specifically affecting then-

property.

Ordinary trading companies, whose regulations are silent on the subject

of borrowing, have an implied power to borrow for the purposes of the

business of the company ; but the power may be expressly limited, and many

companies have no implied power to borrow (Lindley on Company Law, pp.

186-196). Companies having express or implied power may borrow by

issuing debentures, and it is thought also debenture stock ; but it is usmU

to have special power in the articles to issue debenture stock. (See Palmer's

Precedents, 6th ed., pp. 640-642.)

Debentures are generally issued in blocks, each separate debenture

bearing to be one of the series, all repayable at the same date, and ranknig

pari passu inter sc. If not payable at ""the same date, they will be payable
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as they fall due, and thus those of shorter date will have a preference.

But there may be a provision that failure to meet any debenture of the

series wlien due will accelerate liability on all. And if liquidation super-

venes, present and future debts will be ranked as in bankruptcy (Companies

Act, 1886, s. 4).

Debentures may be made payable to a person named, his heirs, executors,

or assignees, or to a person named or to his order, or to a person named
or other the registered holder, or to a person named or bearer, or

simply to bearer. Xotwithstanding the earlier cases of Bovill (185G, 3

Macq. 1), and Commercial Bank (1859, '1\ D. 864), as to iron warrants,

and Xatal Investment Co. (1868, 3 Ch. 355), as to debentures to bearer,

it is now decided that such debentures, whether home or foreign, are

negotiable instruments by the law merchant, and pass by delivery free

from the equities between the original parties {Goodunn, 1875, 10 Exch.

76 and 337, and 1 App. Cas. 476; Simmons [1891], 1 Ch. 270,

[1892], App. Cas. 201 ; VcnaUes [1892], 3 Ch. 527 ; Bentinck [1893], 2 Ch.

120). Debentures to bearer, which purport in express terms to Ije negotiable,

will, in the hands of a holder, hondjide and for Milue, be supported on the

ground of bar or estoppel. (See Ld. Cairns' judgment in Goodwin, suj)ra)

Debentures without security, or where the security is invalidly con-

stituted, rank with the ordinary trade debts of the company {Clark, 1882,

9 E. 1017.)

When security is given, it is generally effected by a conveyance in

appropriate form of the subject of the security to trustees, to hold, and,

when necessary, to administer and realise. If the subject conveyed be

heritage or long leases, registration in the Sasines Eegister is required to

complete the security ; if obligations, intimation is necessary ; if uncalled

capital, intimation to the shareholders ; if ordinary leases, possession must
follow ; if moveables, delivery must be got ; and if ships, registration in the

Shipping Register is necessary. A floating security over the undertaking or

the property or assets in Scotland of a company registered in Scotland is

ineffectual. But a floating security is valid according to the law of

England. If the company be English, but the property situated in Scotland,

and again, if the company be Scotch, but the property in England, Quidjuris ?

It is thought that the lex rei sitce would rule, and the security would be

ineffectual in the former case, Init effectual in the latter. (See Queensland

&c. Co. [1891], 1 Ch. 536, [1892], 1 Ch. 219; 15 E. 935.)

In the trust deed for debenture holders it is generally provided that,

notwithstanding the conveyance of the security subjects to the trustees, the

company shall continue in the management of its business and property,

but may be superseded on the occurrence of certain events, when the

security shall become enforceable, e.f/. the company failing to pay interest or

principal within a certain time, a w^inding-up resolution or order, or the

breach of any of the covenants or conditions of the trust deed. Thereupon

the trustees are autliorised to enter into possession of the premises, and

also of the stock and other moveable property thereon, with power to sell and

dispose thereof, or to carry on the business, etc. etc. If possession of the

moveables be not oljtained, the prefera1)le security will to that extent be

defeated, the right of the trustees to get, and the obligation of the company
to give possession being simply a personal obligation ranking with others

when a liquidation supervenes (Clark, 1882, supra, p. 1025). If possession

be obtained, and a winding-up or supervision order be pronounced within

sixty days after, questions may arise as to the debenture holders' preference
;

but it is thought that it would be effectual, seeing that l)y the statutes
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after mentioned it is only diligences that are equalised or cut down, and, in

the case su])])Osed, possession would be obtained under an obligation to give

it, and without using diligence. (See ("oia])anies Act, ISSIJ, s. .">
; Atholc

Hydro. Co., ISiSG, l.'J J{. <S18.) It is also to l)e oliservod that, though a

pultlic C(Hnpany cannot Ijc sequestrated {Dniihhmc Hijdro. Co., 1884,

12 R. 328), it may l)e made notour bankrujjt, to the efl'ect of equalising

diligences in terms of the liankrupt Act, 185G, ss. 4, 8, and 12 {Clark, 1884,

12 II. ;')47). r>ut as a com])aiiy cainiot ])0 made notonr bankru])t under the

Act, IGDG, c. 5 {Uraiit, 1747, ^lor. 121U), the clause in that Act annulling

voluntary alienations within sixty days of bankruptcy do not seem to apply.

Debextuue Stock.

JJebenture stock issued under the Companies Clauses Act, 18Go (2G &
27 Vict. c. 118, ss. 22-."!r)), differs essentially from debenture stock of

companies registered uiulcr the ( 'umpanies Act, 18G2.

Under Companies Clauses Aets.—Debenture stock of companies incor-

porated under the Companies Clauses Acts is declared l>y the aliove Act,

s. 2."), t(j be "a charge upon the undertaking of the company prior to all

shares or stock of the company,"—in fact, a pre-preference stock, giving right

to interest as a perpetual annuity payable out of the concern, but iio right

to payment of ])riiicipal. It is not a del)t, but capital stock transferalde like

other stocks, and of the nature of personal projiertv. "The fixed and })erj)etual

preferential interest " has ])riority over all (lividends or interest on shares

of the coni})any, whether ordinary, preference, or guaranteed. The holder's

remedy, if default be made in ])aying interest, is to ajjply for the apitoint-

ment of a judicial factor, whose duty it is to get in the net earnings of the

company, \)i\y the arrears of interest, and account to the company for any
balance, before obtaining his discharge {Attrce, 1878, 9 C. D. 337). Arrears

of interest may also be sued for in any competent Court (Act, 18Go, s. 27),

and, on decree being got, proceedings may, in the case of a railway ciunjiany,

be taken to have a judicial factor ajtpointed " on the undertaking " under

the Railway Companies Act, 18G7 (30 & 31 A''ict. c. 12G), before referred to.

Under the Companies Acts 1862-1890.—Debenture stock is a loan by a

multitude of lenders (Lindley on Company Law, p. 195), whose title consists

of a certificate by the com]iany that they hold specified portions thereof

under })rovisions as to periodical payment of interest and repayment of

principal; and whose interests are intrusted to trustees, who generally

hnld subjects conveyed by the company in security, and are empowered and
directed, on default in payment of interest, or, on a supervening li([uidatii>n,

to enter into possession, administer the jiroperty, carry on tiie business, and
realise the estate for the Itenetit of the del)enture stock holders. Debenture
stock is transferable, and a register is kept l>y the company.

Payment of Principal.—Deljcnture stock may be payable or redeemal»le

either at a specified date, or on the expiry of a certain nundter of years, or

on the expiry of a specified notice in writing, which may follow up(»n stipu-

lated drawings, or in the event of interest being for a specified time in arrear,

or in the event of a winding up. If no jicriod lie sti}»ulated, the debenture

stock being styled " perpetual," tlic loan will l)e payable on liquidation, or, if

the trustees iiave taken possession, in the due course of their administration.

Various Clauses.—Trust deeds for debenture holders and debenture

stock holders contain numerous executory provisions, inchuling jiowors to

the holders to convene meetings and give instructions, within certain limits,

to the trustees. Powers are also sometimes given to modify the rights of



106 DEBITA FUNDI

holders, a majority binding the minority ; and, under the Companies Arrange-

ment Act, 1870, they may be deprived of their security by the vote of the

requisite majority, if sanctioned by the Court {Gillies [1893], 20 11. 1119.)

There is also, generally, a very ample clause of indemnity in favour of the

trustees, but, subject thereto, they are liable for loss arising from breach or

neglect of duty or mahersation in othce. The case of JVilsoii (1894, 2

S. L. T. Xo. 347) is an illustration of the enforcement of such liability.

The judgment of the Lord Ordinary (Stormonth Darling) was reclaimed,

but the case was compromised.

Prospectus.—Directors, promoters, and others issuing prospectuses or

notices inviting subscription to, inter alia, debentures and debenture stock,

are liable, under the Directors' Liability Act, 1890 (53 & 54 Vict. c. 64), to

compensate persons subscribing on the faith of such prospectuses or notices

as contain " untrue statements " as therein defined ; and, apart from the

statute, a promoter is liable in damages at common law for false and
fraudulent representations which induce persons to take debentures or

debenture stock in a company {Dunnett, 1885, 12 E. 400). The case

failed on proof (15 K. 131). The constructive fraud created by the

Companies Act, 1867 (30 & 31 Vict. c. 131), s. 38, does not apply to pro-

spectuses or notices inviting subscrii)tion to debentures or debenture stock.

Stamps.—Under the Stamp Act, 1891 (54 & 55 Vict. c. 39), the stamp
on each debenture is at the rate of 2s. 6d. per £100. See Schedule, voce

" ^Mortgage," etc. (1). The stamp on debenture stock is paid on the whole
issue at once at the same rate, and is impressed on the deed, or, if more than
one, the principal deed creating the stock, the other or subsidiary deed
bearing a 10s. deed stamp. When afterwards additional security is given,

or security sul)stituted, a stamp duty at the rate of 6d. per £100 is charge-

able. See Schedule, supra (2). Certificates of debenture stock which have
paid the above mortgage stamp require no stamp.

See Jolnt-Stock Company.

Debita fundi.—Dchita fundi are de])ts attaching to the soil,

such as feu-duties and proper casualties of superiority, which possess that

character ex lege : and taxed compositions payable to superiors, and debts or

money burdens heritaldy secured, including ground-annuals, which acquire

the character ex contraetu. These feu-duties, del)ts, and others form a lien

over the lands, and the superior or creditor is entitled to recover tliem by an
action of poinding of the ground. A superior or creditor, in order to havea good
title to sue an action of poinding of the ground, must have a real right ; thus a

superior who has parted with his right cannot poind the ground for arrears of

feu-duty {Scot. Her. Co., 1885, 12 It. 550). See Poinding of the Gkound.
The following are the chief dehita fundi :

—
1. Feu-Duty :—The reddendo, or annual return by a vassal to his

superior in feu-hohUngs, consisting of money, produce, or services. It is

inter naturalia of the feu, and does not require to enter the record. In
addition to its being dehitum fundi, the vassal was personally liable for it

until a new vassal entered {Hislop, 1863, 1 M. 535) ; and he is still so liable

until a new vassal has been im])liedly entered, and notice of change of owner-
ship has l)een given in terms of the Conveyancing Act, 1874, s. 4, and subs. 2.

The superior has also the remedy of the irritancy oh nan solutiLni canonem,
but not that of an action of maills and duties {Prudential Assurance Co., 1884,
11 E. 871). See Maills and Duties. Feu-duties do not bear interest, by
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law, until a judicial demaiid for jciyuiciil, Imt after such a demand interest

runs ex mora {Tivccddale, 1842, 4 J). 802); and wliere i)ayal>le out of a

consi<^nod fund, haidc interest will be due from tlie dat(j of c(jnsi<;nation

{Fulluck, 1<S(J2, 24 D. ."172). Inteiest is now invariahly stipulated for innler

tiie feu-rights. Arrears of feu-duties are only extinguishetl, year by year, by

the long prescrijilinii. Arrears arc nni cljiiniable after a decree of dcclaratrtr

of irritancy oh nun, sohitiim caitunrin {Mai/s. af Ed'uthitrjh, 1S."!4, 12 S. r»!>:!).

The delivery of a charter l)y ])rogrcss, without reservation of by-past feu-

duties, formerly imitlicd a discharge of these (Tailursitf Gla.yoir, 1851, 13 I).

1073), and the same result wuuM luohaMy imw follow the granting of an

unqualitied rccei})t for relief <hily or composition to a vassal impliedly

entered under the Conveyancing Act, 1874.

K.xamitles of services stipulated for will he found in 1'""/'//, ]iJ9o, A/yylc,

1762, and Miinro, 17G3, Mor. 13071, 14495, 14497. Services and carriages

nnist he exacted within the year {Young, supra), but payments in kind may
l)e exacted either in kind or at the market ])]ices of the res])ective years in

which they fell due {ILnnUion, 1835, 14 S. 102 : atld. 1837, 2 S. & M'L. 580),

and are only extinguished by the long prescri})tion. As to the commutation

of carriages and ser\ices, see the Conveyancing Act, 1874, ss. 20 and 21.

Tn feus granted after the commencement of the said Act (1 Oct. 1874)

the annual feu-duty must be of fixed amount or ([uantity {('.(j. of grain), and

the same rule applies to any periodical addition to or reduction of it (s. 23).

See SurEHiOKiTY, etc.

2. Proper Casualties of Superiority, viz. {a) Rdlvf Duty, and, (6)

before the connuencement of the Conveyancing Act, 1874, Ao/i-A'////'// Dvtio^.

{ii^ Ihiicf Diitij:—The entry money exigible by the superior from an

heir on his succession in feu and ])lench holdings, viz., one year's feu or

blench duty over and abo\e the ordinary annual feu-duty. It was not

exigible in burffiisc-holdin^s. The said Act (s. 23) abolished this and

other casualties in feus m-anted after the commencement of the Act, and

made pro\isi(.in (s. 24) for the case of feus contracted for i)revious to the

passing of the Act, and (s. 15) for the redemption or conversion of all

casualties. Casualties of relief and untaxed composition are still exigible

in feu-lights entered into prior to the Act, unless otherwise stipulated in

the feu-right, or unless redeemed, converted, or discharged.

(A) Xon-Entrij Duties were those to which tlie superior was entitled where

tlie heir or singular successor of the last-entered vassal failed to renew the

investiture. Before citation in a declarator of non-entry, the superior was

entitled in pro])er blench-holdings to the retoured duties, or, where there was

no retour, the old valued rent of tlu' lands; in lands held lilench in ]ilace of

ward, to one per cent, on the old valued rent: and in feu-holdings, the feu-

duty (nothing more). After citation the full rents fell l<i him as interim

proprietor. The implied entry with the sujierior under sec. 4, subs. 2,

of the 1874 Act has abolished this casualty, and the declarator of non-

entry has l)een su])erseded (subs. 4) by an action of declarator and for

payment of a casualty, a decree in which has the eflect of a decree of

declarator of non-entry, but ceases to have this etlect on payment of the

casualty, and expenses (if any) contained in the decree. Such payment,

however, does not ]ii'ejudice the right or title of the superior to the rents

due for the period while he is in possession of the lands under such decree

(the opinion has been expressed that this is limited to the rents uidifted or

intromitted with, Begg's Conw p. .".21), nor to any feu-duties or arrears thereof.

3. Taxed Compositiox.—Erskine (ii. 5. 2) states the dt»ctrine br^unlly,

that the feu-duty and all other rights of superority, where the superior is
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not in possession of the lands themselves, are delUa fundi or real burdens
aft'ecting the fee, and that an action for poinding the ground lies at the

superior's instance for payment of them. As regards the composition of a
year's free rent payable on the entry of singular successors, an opposite view
has been maintained, namely, that it is not a proper casualty of superiority,

and therefore not payable out of the lands, or a real l)urden on these

{Stirling, 1842, 4 D. 684 (715) ; affd. 1844, 3 Bell's App. 128). A taxed com-
position payable at regular intervals is, however, undoubtedly dehitum fundi

;

ami it has been held by a majority of the Court that a taxed com])Osition,

payable on the death of a vassal and the entry of a singular successor,

being a reserved riglit of the superior and a condition of the grant, is so

{Morrisons Trs., 1878, 5 li. 800). See Superiority.

4. Debts or AToxey Burdens heritably secured, consisting

of {a) Real Money Burdens, (b) Sums secured hy Bond and Bisjjosition in

Security, and (c) Ground-Annuals.
(a) Heed Money Burdens may be created eitlier by reservation or by

constitution. The requisites to their proper creation are: (1) the creditor

must be named or pointed out; (2) the sum must be specific; (3) the

l.)urden must be imposed on the lands
; (4) it must ajjpear in the disposi-

tive clause; and (o) it must enter and be kept up in the record. As
already indicated, the creditor has the right of poinding the ground ; but
he cannot enter into possession, and has no title to sue an action of maills

and duties until he has led an adjudication. See Burdens.
{h) Sums secured hy Bond and Disposition in Security.—This is the chief

form of security for money advanced, and of the burden l)y constitution.

The principal rerpiisites are: (1) that the obligation must be definite in

the creditor and tlie amount
; (2) that the lands are disponed in appropriate

form in security
; (3) that the bond is duly recorded in the appropriate

Kegister of Sasines, or that infeftment has followed thereon ; and (4) that

the amount has been advanced prior to recording or infeftment. The
statutory form of bond is given in the Titles Act of 1868, Sched. F F, and
sec. 119. As a superior cannot recover his feu-duties by action of niailLs

and duties, so a creditor in a heritable security over a superiority has no
title to sue an action of maills and duties against his debtor's vassal {Nelson's

Trs., 1896, 23 E. 650). See Bond and Disposition in Security. The
form of security for money to be advanced is : (a) the cash-credit bond
(see Bond for Cash Credit) limited to a definite sum specified in the bond
and three years' interest at five per cent. (19 & 20 Vict. c. 91, s. 7 ; Morton,

1828, 7 S. 172; affVl. 1834, 4 W. & S. 379); or (h) an Ex facie Absolute
Disposition {i^i-v.). A debt secured by the latter is. not dehitum fundi
in the sense Jiere used, and the creditor cainiot proceed by poinding of

the ground (Scot. Her. Sec. Co., 1876, 3 R. 333). A loan secured by bond
and assignation in security of a long lease recorded in the Hegister of

Sasines, under the Registration of Leases Act, 1857, is not dehitum fundi,

and does not warrant a poinding of tlie ground {Luke, 1896, 23 \\. 634).

(c) Ground-Annuals.—These are annuities (chiefiy perpetual, but some-
times redeemable) from lands, and are or were usually resorted to (1) where
subinfeudation was prohibited

; (2) in burgage property which, previous to

the Conveyancing Act of 1874 (s. 25), could not be feued by the proprietors,

as distinguished from the magistrates; and (3) in connection with building

speculations. Ground -annuals are constituted (1) by reservation— that

is, by disponing the property sul)ject to a reserved real burden ; most
freipiently, however, (2) by contract of ground-annual containing, on the one
hand, a disposition to the pureliasci', and, on the other, an obligation to pay
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the j^rouiKl-itiiiiUiil, uud u (li.spd.siLinn of ilic .same i'lulli oi tlu,' sulijects, and

of Ihv. subjects tlieinselves in seeurity ; aiul also (.'5) occasionally l»y liond for a

grouiid-auiiiial mihI disiiKsil ion in security. Generally, the rules above

indicated aipjily lo these .several nindes of constitution. 'J'he title is com-
jiletetl, in tlie <as(; of constituti<in by reservation, liy the infeflnient of the

disi)onee: in the case of the contract, by the recording of that deed, with two
warrants of reifistration thereon ; and, in the case of the l)ond, by recording

it on behalf of the grantee. The (Ustinctions between a feu-duty and a

ground-annual are: (l)tiiat the latti-r must enter and be ke])tu]t in the iccord

as a real burden
; (2) that, ajiart from stipulation, the personal (jl)ligati(jn

originally undertaken will not transmit against a singular successor (6'ar-

(lyne, 185:3, (H. L.) 1 Mac(i. ?>58; Marsha/fs 7V., 1S88, 15 R 7G2); and {:\)a

ground-annual secured by disposition in secuiity may be recovered by action

of maills and duties. A ])roprietor of a ground-annual is entitled, after

his debtor's sequestration, to ])oin(l the ground for the current half-year's

"interest on the (lel)t," and (Hic vear's arrears under sec. 118 of the liank-

ruptcy Act, 1856 (Bell's Trs., isbo, 2:i E. 050). See Ouound-Annuai..

In case of a competition, feu-duties and casualties rank preferably, and

those dehita fundi arising ex contrartiL raidv according to the dates of the

registration of the infeftments. A right of superiority is a permanent

heritable estate. The other dehita fundi are transmitted and extinguished

in the same manner as heritable securities, and, with the exception of

ground - animals, are (unless otherwise destined) moveable as regards

succession (Titles Act, 1808, s. 117).

Annuities heritably seemed, and AmuKd-rrnts after infeftment, are dehita

fundi.
Si:ccF.ss!OXDuty may also be looked upon in a sense as dchitnm fundi, as

the Act of 1853 (10 & 17 Vict. c. 51), s. 42, declares it to be a first charge on

the interest of the successor in the lands on account of which it is payable.

Burdens on Land winch are not Dedita fundi.—Some of these

have been noticed, and the following may be added: Teinds are dehita

fruetum merely, and stipend is a liurdon on the teinds ; land-tax is not

dvlntinn fundi (see specially, as to land-tax within burgh, Benfrexv, 1861,

23 D. 505) ; nor do parochial, ecclesiastical, or public burdens or assess-

ments bear that character. See Public Bukdens.

Debtor, Deceased ( Winding-up of Estate hy Judicial Factor).—
Under the Bankruptcy Act, 1850, the estate of a deceased debtor, whether

solvent or insolvent, testate or intestate, may be wound up by means of a

judicial factory (19 & 20 Vict. c. 70, s. 104; see Alexander, 1802, 24 1).

1334; Masterfon, 1887, 14 IJ. 712). This course, however, is competent

only where the deceased has left no settlement appointing trustees or other

parties having power to manage his estate or part thereof, or in the event

of such parties not accepting or acting (s. 104). The right to a]>])ly for the

appointment of a factor is competent to one or more creditors of the deceased,

to the amount of £100, or to persons having an interest in the succession of

the deceased {ih.). It is not imperative on the Court to make the appoint-

ment; and where the executor or heir of the deceased is willing to make up

a title and administer the estate, the Court will exercise a discretion

{Mastcrton, sujna). It is competent to the Court to recall an appointment

upon such parties oflering to administer, should it appear proper to do so

(//).) ; but the Court refused to take this step where the interests of creditors

appeared to call for the continuance (^f the factory (/&.).
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^ The application is by summary petition presented to the Junior Lord

Ordinary, or the Lord Ordinary on the Bills duriug vacation (sec. 1G4; 20

& 21 A'ict. c. 56, s. 4 (4)). The procedure is regulated by the Act of

Sederunt of 25 Nov^ 1857, which also contains detailed provisions regulating

the conduct of the factory. The petition nuist be in the form provided by

Schedule Xo. T. of the Act of Sederunt. It is printed and boxed in ordinary

form, and also boxed to the Accountant of Court, and is intimated on the

walls and in the Minute Book in common form. It must also be advertised

in the Gazette according to the form in Schedule No. II. of the Act of

Sederunt, and served on such of the successors of the deceased named in

the petition as are not parties to the application (A. of S. ss. 1, 2). Petition-

ing creditors must produce evidence of their debts (see form of petition in

Schedule No. I. to A. of S.). The nomination of the factor is a matter for

the discretion of the Court, and the nominee of the petitioners may or may
not be appointed {MarfnrJanr, 1857, 19 D. G56). Only such powers will be

granted as the Statute authorises, and further powers must he, the subject

of a special application {ih.).

The judicial factor manages the estate, recovers debts due to it, realises

the moveable effects by pul)lic or private sale as may Ije most expedient,

disposes of the heritable estate by public sale or private bargain, according

to such directions as the Court, on the report of the Accountant of Court,

may give, and applies the free proceeds, after defraying all expenses, in

payment of the claims of creditors according to their several rights and
preferences, conformably to a state of funds and scheme of division prepared

by him, and considered and approved of by the Court on a report by the

Accountant (19 & 20 Vict. c. 79 s. 164). Thereafter he accounts for

the residue, if any, to the parties having a right to the deceased's succes-

sion {ih.).

The Accountant of Court annually examines and audits the proceedings,

intromissions, and accounts of the factor, which must be duly transmitted

for that purpose, and he reports to the Court tliereon, from time to time,

as he deems expedient ; and he exercises generally the like powers and
discharges the like duties with regard to the factor as he is empowered and
required to exercise and discharge with regard to a trustee in se([uestration,

but subject always to the control of the Lord Ordinary on the Bills, or the

Court {ih.).

The Court of Session has full power to regulate by Act of Sederunt the

caution to be found by the factor, the mode in which he must proceed in

realising and dividing the fund and otherwise in the discharge of his duties,

and any other matter which may be deemed necessary {ih. s. 165). Under
this power the Court passed an Act of Sederunt of 25 Nov. 1857, whicli

forms the subsisting rule for the conduct of this class of factory.

The judicial factor must, within three wrecks from his a])pointment, and

before obtaining extract or acting in the factory, find caution for his intro-

missions ; and on the death oi' insolvency of his cautioner he must find

caution anew (A. of S. 1857, ss. 6, 7).

On extracting his appointment tlie factor must immediately })roceed to

ini[uire into and ascertain the position of the estate, and is empowered to

enter into immediate possession and make up title thereto {ih. s. 8).

"Within eight days after extracting his appointment, the factor publishes

a notice in the Eilinhurgh (Urzdtr, and in such newspapers as appear proper,

calling on creditors and others interested to lodge with him their claims and
vouchers {ih. s. 9, and Schedule No. III.).

The factor thereafter examines the claims of creditors in order to ascertain
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whether they are justly duo, iiiid luiiy cull on credit(jr.s to pnjduce further
evidence, or to constitute their claims by decree (ib. s. 10).

Within six nioiitljs from the date of extracting his appointment, the
factor must lodge with the Accountant of C(jurt a full inventory of the
estate, and produce or exhibit all dcjcuments of importance, and ;it the same
time report a state of the debts appearing to be due, distinguishin*' creditors'

claims from those relating to the succession, and must append a vidinnis of

the estate, estimating the probable value thereof when realised, and the
amount of claims of creditors and of other persons interested in the
succession

;
and the inventory when adjusted and signed, as after mentioned,

with the state of debt and vidimus, is retained by the Accountant, and all

creditors or others interested are entitled to access thereto (ib. s. 11).

On receipt of the inventory the Accountant examines the same, calling

for all necessary documents, so as to settle the inventory as a clear rule of

charge against the factor; and any additional property or claims emendncr
in the future must be reported fortliwith to the Accountant, and added to
the inventory. The inventory, when approved and adjusted, is signed by
the Accountant and factor, and tlie Accountant then fixes within what
period the factor shall prepare a state of funds and scheme of di\-ision to lie

considered and approved by the Court. The period so fixed may be proro-
gated by the Accountant (ib. s. 13).

When the factor desires special powers from the Court, he must submit
the proposal by note to the Accountant, who, after inquiry, reports his
opinion in writing, which must be produced with the application to the
Court {ib. s. 14).

The state of funds and scheme of division are, along with all necessary
documents and information, laid before the Accountant, who makes a written
report thereon to be submitted to the Court (ib. s. 15). The factor must
immediately lodge the report in court along with the state of funds and
scheme of division, and intimate the lodging thereof by post to each
claimant, stating the amount for which the creditor has l)ecn ranked, and
whether his claim is to be paid in full or by dividend, and the amount
thereof ; and in the case of claims being rejected, stating that fact ; and he
must also insert a notice in the Gazette (ib. s. 16, and Schedule Xo. IV.)

;

and if any persons not claiming are stated in the original jjctition to the
Court, or in the books, etc., of the deceased, to be creditors of or interested
in the estate, or if the factor have reason to know of such persons, he must
notify them by post that no dividend is allotted to them (ib.).

Creditors and others interested in the succession are entitled to examine
the state of funds and scheme of division lodged in Court, and the claims
and vouchers thereof; and if dissatisfied, may lodge a note of objeltions,
signed by counsel, with the Clerk of Court within three weeks from the
last date of the above-mentioned notices ; and tlie state and scheme cannot
be approved by the Court until the lapse of the three weeks (ib. s. 17).
Objections are disposed of by tlie Court after hearing counsel and making
all necessary inquiry ; and if they are sustained to any extent, the state
and scheme are altered accordingly (ib. s. 18).

Wlien the scheme of division is adjusted, it is approved by the Court,
and the factor pays or makes over the sums or subjects allocated tlicrein to

the respective parties (ib. s. 19).

A partial division may, with the approval of the Accountant, be made
where compatible witli safety to the interests of all concerned, after the
lapse of six months from the death of deceased, sufficient funds being
retained to meet debts which are future, or contingent, or under dispute
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{ib. s. 20). The factor is entitled from the first of the funds, and without

waiting the expiry of six mouths, to pay deathbed and funeral expenses,

rents, taxes, and such servants' wages, as are privileged debts, and interest

becoming due, or past due, to preferable creditors (ih. s. 2,2).

The factor must lodge all money coming into his hands in some of the

banks in Scotland established by Act of Parliament or Eoyal Charter, in a

separate account or ou deposit, in his own name as judicial factor; and he

must not keep more than £50 in his hands for more than ten days ; and it

is the duty of the Accountant to report to the Court any failure of the

factor in this respect {ih. s. 21).

Tiie factor's first account of charge and discharge of his intromissions

falls to be lodged with the Accountant, for examination and audit, at such

period as the Accountant fixes, when the inventory of the estate (see snpra)

has been lodged. Along with it must be lodged an account current, showing

the money hi the factor's hands from day to day
;
and similar accounts,

accompanied by proper vouchers, must be lodged yearly, or oftener, and at

such dates as the Accountant may direct {ih. s. 23). The Accountant, in

auditing the accounts, fixes the factor's commission {ih. s. 24).

The factor may, where necessary, employ a law agent (other than his

own partner), whose accounts are taxed by the Auditor of Court, with power

to the Accountant to disallow, on grounds stated, any part thereof, subject

to review by the Court on a note of objections l)y the factor, boxed and
lodtfed within ten davs of the Accountant's deliverance being intimated to

the factor or his known agent {ih. s. 25).

Outlays by the Accountant in regard to special reports to the Court, by
order or decree of the Court, form a charge against the estate, and must be

paid by the factor, after audit by the Auditor of Court, unless the Court

subject the factor personally in payment {ih. s. 26).

If the factor misconducts himself, or fails in the discharge of his duty,

he is liable to forfeiture of his commission, and removal from office, and to

payment of expenses, or to one or more of these penalties, as the Court may
determine, besides Ijeing liable in reparation of any loss or damage arising

from his misconduct or failure (ih. s. 27).

The factor oljtains his discharge from the Court on a petition, with a

report by the Accountant regarding his management and right to discharge.

The petition nnist be intimated to the representatives of the deceased, and
advertised by notice in the Gazette {ih. s. 28, and Schedule No. V.). On
the lapse of fourteen days after the publication in the Gazette, the Court,

after such inquiry as may be necessary, disposes of the petition ; and if the

Court grant tlie discharge, tliey order the bond of caution to be delivered

up (ih. s. 28).

All ai)plications to the Court under the Act of Sederunt are addressed

to the Lords of Council and Session, but are brought before, dealt with, and
disposed of by the Junior Lord Ordinary, or the Lord Ordinary on the Bills

in vacation, subject to the review of the Inner House, in conformity with

sec. 4 of 20 & 21 A'ict. c. 56 {ih. s. 29).

Debtors (Scotland) Act, 1880.—The leading changes in

the biw introduced Ijy this Statute (4:5 & 44 Vict. c. 34), which came into

operation on 1st January 1881, were these:

—

1. The abolition of imprisonment for debt in the case of all civil debtors,

excepting debtors for taxes, fines, or penalties due to Her Majesty, and

rates and assessment (s. 4). Sums decerned for aliment were also ex-
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ccpU'd 1)V llif Act, l)ul were put on ;i dirieient fuotiiiy hy tlie Civil

Imprisonment (Scutluu(l) Act, 1882 (45 & 4G Vict. c. 42). The Act does

not affect the iqipiehensioii or imprisonment of any person under a warrant

against him as being in mcdltatiunc fu<ja',(n- under any decree or ol»hgati<>n

ad fad a m prccsla ndum

.

2. Tlic creation of a new mode of constituting notour bankruptcy in

cases where, by the Act, imprisonment was rendered incompetent, namely,

by insolvency concurring with a duly executed charge for jiayment, followed

by the expiry of the days of charge without payment, or, where a charge is

not necessary or not competent, by insolvency concurring with an extracted

decree for payment, followed by the lapse of the days intervening prior to

execution without payment having been made.

o. The adai)tationof the process of as.s/Vj honorum to the changed state of

the law operated by the abolition of imprisonment for debt by giving to it

the character of a minor process for the distribution of bankrupt debtors'

estates capable of being initiated either (1) by any debtor who is notour

bankrupt, or (2) by any creditor of a debtor who is notour bankrupt, and

by regulating the procedure under such petitions (ss. 7, 8, 9, 11).

4. The definition of a variety of offences on the part of debtors under

sequestration or cessio rendering them liable on conviction before the Court

of Justiciary or before a Sheriff and jury to imprisonment for any time

not exceeding two years, or by a Sheriff without a jury for any time not

exceeding sixty days with or without hard labour (s. 13). The xVct also

renders liable to imprisonment for any period not exceeding one year, with

or witlioiit hard labour, any creditor who wilfully makes any false claim, or

makes or tenders any proof, affidavit, declaration, or statement of account in

sequestration or cessio which is untrue in any material particular (s. 14).

[See Lankuuptcy: Cessio; Sequestkatiox : Lmpi;ison.mi;nt rou Debt.]

Debts Recovery Court (Sheriff Court).- //A^^< Belts

may be sued.—I'roce^lure in the Debts llccoxci) Court is regulated by the

Debts Recovery (Scotland) Act, 1867, oO & 31 Vict. c. 96, and is an extension,

with modifications, of the procedure in the Small Debt Court, as contained

in the Small Del>t Act, 1837, to the case of debts l)etween the sums of £12

and £50, the value being determined by the highest sum for which

decree can be given (per. [A. Kinncar, in Standard Shipovner>>' Mutual

Association, 1896, 23 R. 870). It is unaffected by anything contained in the

Small Debt xVmendment Act, 1889. The debts which can be sued in the

Debts Recovery Court, in addition to being of this ^alue, nnist be of the nature

of " house maiils, men's ordinaries, servants' fees, merchants' accounts, and

other the like debts" (Debts Recovery Act, s. 2). For the scope of these

terms see Dickson on Evidence, ss. 476-487; Grierson's edition, \k 3.18

ctseq. : Dove Wilscm, Sheriff Court Practice, ])p. 527, 528 : Sandys, 1874, 2 R.

(J. C.) 7: Grant, 1881, 9 R. 257: Walker, 1884, 21 S. L. R. 451;

Maojregor, 1885, 1 S. R. R. v. 229: Airlie, 1886, 2 S. R R. v. 127;

Raimes, 1887, 3 S. L. R. v. 410.

Counter-claims must be of similar nature and value {M'Kendrik, 1870,

9 M. 283) : and if these, or a claim in a multiplepoinding, shouM not be so, it

is in the Sheriff's discretion to remit the case to his Ordinary Roll

(Act, s. 5).

Adoption of Small Debt Act, 1837.—The provisions of the Small Debt

Act, 1837, with regard to the recovery of rents, arrestment of goods of

defender, loosni<r of arrestments, rendering arrestments effectual, multiple-
8VOL. IV.
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poindings, compelling attendance (»i' witnesses, payment by instalments of

sums found due, enforcement of decrees in other counties, sufficiency of one

witness. Circuit Courts, determination of jurisdiction by defender's domicile,

neglect of duty by officials, non-exemption from jurisdiction of any person

on the ground of privilege, and the limitation of fees by the Court—are, in

so far as not inconsistent with its own provisions, adopted by the Debts

Recovery Act; witli this proviso, that they are to be read as if they

expressly related only to actions of the nature and value competent in the

Debts Recovery Court (ib. s. 5).

Agents. — Parties may appear personally, or by anybody hond fide

employed by them in their usual business, or tliey may be represented by

an agent {ib. s. 4).

Summon!^.—The proceedings commence by a summons similar to that

in the Small Debt Court, with tliis exception that it does not contain and

docs not constitute a warrant to cite witnesses and havers {ih. s. 3).

Decrees in Absence.—Decrees in absence, and reponing against them,

are ruled by the provisions of the Small Debt Act, 1837 ; except that, in

the case of a pursuer, the time for reponing is extended from one to three

months, and that the warrant for hearing, after reponing, contains no

warrant to cite witnesses and havers {ib. ss. 6, 7).

Diet of Hearing.—At the diet of hearing mentioned in the summons,

or, where there has lieen reponing, in the w\arrant for hearing, the Sheriff

makes a note of parties' pleas ; and if he considers the case to be of such a

nature that it caimot with justice be tried by the summary procedure pro-

vided by the Act, he remits it to the ordinary Court, where it proceeds just

as if it had commenced there ; and thereafter any objection that it is not of

the nature or value that would have made it competent in tlie Debts

Recovery Court is too late. If he decides to go on with it in the Debts

Recovery Court, he fixes a day of proof and grants warrant to cite w-itnesses

and havers {ib. s. 8).

Proof.—The proof is conducted as in an ordinary action, except that no
record of the evidence is kept, unless specially required by either party,

which request must be made before any evidence has been led. The note

of evidence is the same as in an ordinary action, and is taken either by the

Sheriff or by a sliorthand writer {ib. s. 9).

Jvflgment.—Wliere the evidence lias been thus recorded, the Slieriff,

in giving judgment, must set forth the findings in fact and in law on which

he has proceeded {ib. s. 9) ; and tliough not expressly provided for, it would
appear competent and expedient that he should do so even where there is

no such record.

Apprah.—No form of review except that authorised liy the Act, whether

l>y suspension, reductitni {llobertson, 1887, 14 R, 474), or appeal, is com-

petent {ib. s. 17).

No appeal, either {a) in the Sheriff Court or {b) to the Court of Session,

is competent where a note of the evidence as above bas not been taken, in

so far as the findings in fact are concerned, wliicli in tliat case become final

and conclusive (?'&. s. 10; Gumming, 1868, 7 M. 150). Further, no appeal

is competent until the final disposal of the case l)y the Sheriff {Mitchell,

1882, 20 S. L. R. 263); Init when taken, it submits to review all the

previous proceeding {ib. s. 10).

{a) Apjpcal in the Sheriff Court.—Subject to the above provisions, appeal

may he taken from the Sheriff-Substitute to the Sheriff within eight days, or,

if in Orkney or Slietland, sixteen days. The appeal submits no argument

nor any additional plea {Simpson, 1881, 8 R. 469) to tlie Sheriff; but it may
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liave appended a lujte of tlie leoal aullioiities. The Sheriff having

considered the process, retransmits it to tlie Sheriff Clerk, with his inter-

locutor giving' jud;;Taent, whidi, in the event (if his altering the Sheriff-

Sulistitute's decisimi, must set forth the fhuhngs in fact and in law on

whieii he proceeds. lie may, however, order the case to he reheard, and

the evidence taken of new, or additional evidence taken, either before

himself, the Sheriff-Substitute, or a qualified commissioner {ib. s. 11).

(/;) A}}pcal to Court of Session.—Sul)ject to the provisions already stated,

there is an appeal to the Court of Session from the decision of the Sheriff,

whether the case originated l)efore him or came before him on appeal from

the Sheriff-Substitute, but only where the value of the cause exceeds £25.

There is no appeal direct from the Sheriff-Substitute to the Court of Session.

Appeal must be taken wifliin eight days, or sixteen days if in Orkney or

Shetland, to either Division of the Court of Session. The Sheriff Clerk

transmits the whole process, and within ten days of its being received in the

Court of Session, or, if in vacation, l)efore the third next sederunt day, the

appellant must move the Division by written note, which must at the same

time be intimated to the other party, to have the cause sent to the Summar
Roll. If he fail to do so, the appeal is held to have fallen, and the judgment

appealed against becomes final. On the motion being made, the Division

makes such order as to ])rinting as may be necessary. After debate it

pronounces judgment, and either remits to the Sheriff to decern accordingly,

or it pronounces a decree in the Court of Session. It may, howe^er, remit

back to the Sheriff to rehear and take evidence of new or additional

evidence, and tlie decree on such rehearing takes the place of the one

appealed against {ib. ss. 12, 13, 14). The judgment of the Court of Session

is final, and cannot be reviewed by any Court (ib. s. 12).

Extract and Diligence.—These follow the rules of the Small Debt Court

;

but arrestments prescribe after three years (ih. s. 5), and poindings must be

reported to the Sheriff Clerk, whether followed by a sale or not {ib. s. 16).

Expenses.—All fees exigible by agents or officials in the Debts Recovery

Court (with the exception of those to shorthand writers,—as to whether

agent or party is primarily liable for these, see 3foodie, 1894, 2 S. L. T. Ill,

—

witnesses, or commissioners, which the Sheriff may fix in his discretion) are

fixed by the Act, s. 18, exclusive of actual and necessary outlay {Sfeurni,

1872, 2 Coup. 344). The Sheriff may, at common law, modify or refuse

expenses {Frascr, 1867, 6 M. 170). Expenses in any appeal to the Court

of Session are taxed and decerned for in common form (ib. s. 18).

Special Actions.—Furthcomings, multiplepoindings, and sequestrations,

if of the necessary value, are competent, antl the procedure in these is the

same as in the Small Debt Court {ib. s. 5) ; but ejections, having been made

competent in the Small Debt Court only by the Small Debt Amendment
Act, 1889, are incompetent in the Debts Recovery Court.

Dove "Wilson, Practice, 527-535.

Decern—Decern itll re {Court of Session).—A decerniture is

giving decree. To decern is to decree. Without the word decern an

interlocutor cannot be extracted. T\w words mav be added ex intcrvallo

{Laicrie, 1833, 11 S. 246).

(Sheriff Court). — It is not necessary for extracts that the word

"decerns" shall be contained in a "decree" in civil actions or

proceedings in the Sheriff Court (Sheriff Courts (Scotland) Extracts

Act, 1892, 55 & 56 Yiet. e. 17, s. 4), a "decree" including any judgment.
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deliverance, iiiteiiocutor, act, oider, tinding ur authority, which may be

extracted {ih. s. 3). The pro\dsions of tliis Act do not apply to the Small Debt
or Debts Recovery Courts, summary ejections, commissary or executory pro-

ceedings, proceedings under the Summary Jurisdiction Acts, or with regard

to service of heirs or completing titles {ib. s. 2). See Extract ; Deceee.

Decimae dcbentur parocho.—The rule that tithes

—

called teinds in Scotland—are due to the parish, i.e. to provide religious

ordinances in tlie parish from which they are drawn, has never been adopted

or acted upon to the fullest extent in Scotland (Ersk. ii. 10. 11

;

Connell, i. 442-445 ; Buchanan, 88, 259 d seq.) In pre-Reformation times

the titulars in vicarages were accustomed to pay a small portion of the

teinds of the parish as stipend to a vicar or stipendiary, and to apply the

remainder to their own use. Some of the churches also were assigned to

bishops, and were called mensal churches, because they were appropriated to

provide for the bishop's table ; while others, assigned to the dean and other

members of the Chapter in common, were called common churches. In

parsonages or patronate parishes the patron generally arranged with a

presentee for a limited stipend, and the remainder of the teinds fell to the

patron The Reformation brought with it serious difficulties in securing

stipends out of the teinds of the parish. See Assumption of Thirds ; also

Augmentation. Sometimes stipends, or portions thereof, were allocated

upon the teinds of other parishes. It has been held that teinds in this

position may be recovered by the parish minister, when required for his

own stipend, on showing that free teinds exist in the parish from which
they are proposed to be withdrawn, to make up for the loss (St. Cuthbert's

{North Leith case), 1802, Mor. 14834, and the later case of Minister of
Bonhill, 1882, 10 R. 312). See as to dates from which reclaimed teinds

are payable, Elliot, Teind Court Procedure, 78. See Teinds.

DeclmSB garbalCS were the teinds of growing crops, strictly

limited in Scotland to the teind sheaves, which were uplifted from the

fields, or otherwise contracted to be paid for in rental bolls or silver duties,

before the system of valuations of teinds was introduced in the reign of

King Charles i. In tlie submissions to His Majesty in 1628, which led

to these valuations, wheat, bear (equivalent to barley), oats, pease, and rye

are the only produce of the land mentioned as subject to teinds (Thomson's

Acts, V. 189, 207). These teinds are sometimes called Decimae rectokIzE {q.v.),

as belonging to the rector or parson, and from the latter they again

derive the designation, most commonly in use, of parsonage teinds. They
are also sometimes called the great teinds, to distinguish them from the

lesser teinds of minor products payable to the vicar, and they were by
the canon law included in the list of predial teinds as distinguished from
personal teinds, the fruit of personal labour. This last distinction was
never of any importance in Scotland. Parsonage teinds had been restricted

by usage.—[Ersk. ii. 10. 13 ; Forbes, 289 ; Connell, i. 75, 75.] See Teinds.

Decimae inclusae.—See Cum decimis inclusis.

Decimae rectoriae were the teinds wluch belonged to the
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rector or })arson (see Decim.e gakbales). Out of 940 jjarishes iu Scotland

at the period of the lieformation there were only 262 parsonages. The

designation parsonage teinds has however been, and is still, applied to

the great teinds in every teind-producing parish in Scotland, stipends

having been awarded from the teinds " parsonage and vicarage," and

augmentations thereof continue to be so awarded.—[Elliot, leind Court

Procedure, 4, 51.] See Teinds.

Dcciniae vicar iag were the lesser teinds belonging to the vicar,

comprehending certain fruits not included under the parsonage or great

teinds,—hsli, the young of certain animals, eggs, milk, and other produce,

as shown from the rentals of the religious houses (Keith, Appendix, 182-

1(S7 ; Buchanan, 53. 57). They were dependent on custom or local usage.

Most of the vicarage teinds in Scotland have been lost from desuetude,

and only such teinds as are included in valuations of teinds or in decrees

of moditication and locality of stipends are now available. Stipends are

generally payable out of the teinds parsonage and vicarage, but sometimes

specific vicarage teinds have been awarded. They are not paid in kind,

but according to a use and wont conversion in money.—[Elliot, Teind

Court Procedure, 74.] See Teinds.

Declaration by Prisoner.—Where a person has been appre-

hended {Keith, 1875, 3 Coup. 125, 2 E. (J. C.) 27: TJwmson, 1875, 3 Coup.

104) on a criminal charge, and the crime charged is considered to be too

serious to be disposed of summarily, he is at once brought before the

Sherillor magistrate to be examined on declaration. If an accused person

is not apprehended, a declaration is not necessary.

Advice of Law Agent.—An accused person is entitled, inmiediately upon

arrest, to have intimation sent to any properly qualified law agent that his

professional assistance is required ;
" and such law agent is entitled to have

a private interview with the person accused before he is examined on

declaration, and to be present at such examination" (50 & 51 Vict. c. 35, s.

17). Where the charge against the prisoner is of a serious nature, he ought

to be informed by the magistrate, prior to his declaration being taken, of

his rights under sec. 17 of \he Act {Goodall, 1888, 2 White 1). The agent

is not entitled to interfere with the examination, the statute providing that

it shall be conducted according to the practice existing liefore the passing of

the Act. The Sheriff or magistrate mav delav the examination for a

period not exceeding forty-eight hours from and after the time of apprehen-

sion, in order to allow time for the attendance of the law agent (s. 17). In

most districts of Scotland, though not in all, the law agents for the poor

do in practice attend examinations on declaration where their services are

requested by the accused. But they are not obliged to do so (see Ld.

M'Laren's remarks in GoodaU, 1888, 2 Wliite 1, at p. 5).

The Sheriff or Magistrate may be either the judge before whom the accused

was first brought, or another magistrate to whom he is remitted by the first.

It is not necessary that the magistrate before whom the declaration is

emitted should have power or jurisdiction to try the offence charged. A
person who is not a ma'j;istrate cannot preside, at a judicial examination

{Erskine, 1818, Hume, ii. 327, note a; Hughes, 1811, and Pomdd and others,

1817, Hume, ii. 329, note 1). A declaration may be emitted before an hono-

rary Sherifl-Substitute, or a person acting temporarily and gratuitously as a
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Sheritf-Substitute (J/a5o;z and Shillinglau\ 1842, 1 Br. 201 ; Bell, Notes, 151).

In this matter it is incompetent for a Shenff-( lerk to act as Sherifi-

Substitute by deputation (Stewart, 1857, 2 Irv. 614, 29 S. J. 344).

Examination.—The Slieriff or magistrate must be present during the

examination, in order to protect the accused from unfair examination. A
declaration emitted in the absence of the magistrate will not be admitted in

evidence (Davidson, 1827 ; Hume, ii. 327, note a ; Macmillan, 1858, 3 Irv.

213; Alison, ii. 560, 561; IMacdonald, 265). In practice the questions are

put by the rMcurator-Fiscal. But the principle of the law is, that " when
anyone is apprehended upon an accusation of crime and taken before a

magistrate, he is himself at liberty to offer any explanation of the circum-

stances which he knows, or of those which are brought to his knowledge

by the magistrate ; and that the magistrate is not only entitled, but bound
to give him an opportunity of offering an explanation, either generally, or

upon any particular matters which the magistrate thinks require explanation

. . . No questions should be put by the Procurator-Fiscal at any time before

the magistrate ; and when the prisoner intimates that he declines to answer

further questions, none should be put by anyone " (per Ld. Young in Brims,

1887, 1 White 462).

The prisoner must be in his sound and sober senses. It is the duty

of the magistrate to assure himself of his sanity and sobriety (Hume, ii.

80, 328 ; Alison, ii. 559, 560 ; Elder, 1827, Syme 92 ; Connacher, 1823,

Shaw 108). If he is satisfied that the accused is insane, he must record

the fact, and no examination will take place (Fiobertson, 1891, 3 White 6).

He must inform tiie prisoner of the charge against him, and warn him
that what he says may be used in evidence against him, and also that he

may decline to answer any questions. " These solemnities are now so

established, that their absence would probably invalidate the declaration,

although formerly they were not held essential " (Macdonald, 267). The
prisoner's declaration must be voluntary. It must not be induced by
threats or promises (Hume, ii. 328, 329, 335, and cases cited; Alison, ii.

561 et seq. ; Macdonald, 266, 267, and cases cited). If the prisoner states

that he declines to answer, this is taken down, and forms the declaration.

It is not proper to interrogate him further (Brims, ut supra).

Thedeclaiation is written down. On the conclusion of the examination,

it must lie read over, and the prisoner's amendments, if any, must he

inserted (Hume, ii. 81, 330). The declaration is signed by the prisoner

and the Sheriff' t>r magistrate. If the accused is unable to write, or declines

to siy;n the declaration, this must be stated in the declaration, and the

document is signed by the magistrate in his presence (Hume, ih. ;

Pknderkith or Bewar, 1841, 2 Swin. 558; French, 1855, 2 Irv. 198). If

during the examination any articles are shown to the prisoner, sealed

labels are attached to them and signed l)y prisoner and magistrate as

relative to the declaration. The declaration ought to be written by a

neutral person, the Sheriff-Clerk or his depute, and not by the Procurator-

Fiscal or any depute of his (Kelly, 1843, 1 Broun 543 ; Galbraith, 1860,

3 D. 52). It must be taken before two witnesses (Hume, ii. 81) who
understand the language used by the prisoner (Burnett, 492, and cases

there ; Alison, ii. 570 ;
Mackenzie, 1839, 2 Swin. 345). The witnesses must

sign the declaration (Hume, ih^. The formal parts of a declaration may
Ije either written or printed, or partly written and partly printed (Crnn.

Proc. Act, 1887, s. 69).

If the prisoner does not understand Englibh, a sworn interpreter is

employed (Alison, ii. 569, 570 ; CampMl, 1837, Bell, Notes, 243 ; Mac-
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kenzie, 1839, 2 Swiii. 241). Where the prisoner is deal' uud dumb but can

write, his declaration may be taken by means of a slate, a copy of what is

written on the slate being then made, read over by him, and signed (Smith,

1841, 2 Swin. 547).

lic-EjXDiiinatwn.—The prisoner may be re-examined on declaration. He
may be so rc-e.xamined, even after commitment for trial (Hume, ii. 32G),

but not after the libel has been served {ih. 331). When he is re-examined,

any previous declaration emitted by him nmst be read over to him.

It is no lon.u;er necessary to libel the declaration ; Init it must be entered

in tlie list of productions to be used at the trial (Crim. Proc. Act, 1887,

s. 19). The names of the witnesses to the declaration are not inserted in

the list of witnesses for prosecution or defence {ih. ss. 35, 69). The

declaration is received in evidence without being sworn to by witnesses

(s. G9). It is, liowever, competent for the accused, before the declaration

is read to the jury, "to adduce as witnesses the persons who were present

when the declaration was emitted, and to examine them upon any matters

regarding such declaration on whicli it would be competent to examine

them according to the existing law and practice, and to move the Court to

refuse to allow tlie declaration to be read on grounds appearing on the face of

the declaration itself, or on the ground of what is disclosed in such evidence, or

on botli of these grounds ; and where a person accused objects to tlie declara-

tion, the prosecutor shall be entitled to examine any witnesses in regard there-

to, whom the person accused may be entitled to examine as aforesaid " {ih).

Only the prosecutor is entitled to put the declaration in evidence. The

prisoner cannot insist on its being read (Dickson on Emdcncc, s. 337
;

Putt>^, 1842, 1 Broun 497). In practice, however, the prosecutor rarely

refuses to allow the declaration to be read, if the accused desires it. The

prosecutor cannot produce one of several declarations and withhold the

others (Dickson, ihid).

[Dickson, ss. 314 ct sc//.]

Declaration, Dying.—See Deposition by Deceased Peusox.

Declaration, Judicial.—See E.\'aml\ation, .Ildicial.

Declarator.—Declarator is one of those remedies, unknown in the

law of England, iu which the good sense and adaptation of the Scottish law

to the occasions and business of life is distinguishable (Bell, Com. vol. i. p.

785). A declaratory action is one in which some right, either of property,

of servitude, of status, or some other inferior right, is sought to be declared

in favour of the pursuer, but where nothing is demanded to be paid or

performed by the defender (lusk. iv. 1. 4G : Stair, iv. :'.. 47). Decree in a

declarator proper confers no new right: it merely declares that an

antecedent riglit was in the pursuer ; it has therefore a retrospective quality

going back to the date at which the right commenced: but this quality

is not applicable to most of our declaratory decrees (Ersk. iv. 1. 40).

Examples of simple declarators are : declarators of marriage, of expiry of

the legal, of irritancy, of bastardy. A simple declarator, speaking generally,

must be brought in the Court of Session. What is very common, however,

is to conjoin declaratory with petitory or possessory conclusions, and such

actions are competent in the Sheriff Court. Thus there may be an action
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for " declarator, payment and damages," or " declarator, interdict and
damages." See Declarator (Sheriff Court).

When simjde Declarator competent.— Declaratory actions are designed

for the purpose of making clear that which is doubtful, and which it is

necessary to make clear. They are not intended to establish truisms, nor

for setting up a right which is not attacked {Magistrates of Edinliirgh, 1863,

1 :M. 887, per Ld. Neaves; Heriot's Trust, 1894, 2 S. L. T. 300 ; Cook's Trs.,

2 S. T,. T. 322). Xor is a declarator of an aljstract proposition, separate

from and independent of any consequent right in the pursuers, or any
practical object or purpose as to the meaning of a public Statute, competent
{Todd A Higninhotkam, 1854, 16 D. 794; Lylc, 1830, 9 S. 22 ; Gifford, 1829,

7 S. 854. The cases on the competency of a declarator are reviewed in

Tcnncnt, 1894, 31 S. L. E. 619). The pursuer must have an interest in the

riirlit sought to be declared. A<i;ain, the Court has refused to listen to a

declarator of a right before the facts emerge on whicli the right depends

{Earl of Galloway, 1838, 16 S. 1212; MUlar, 1896, 4 S. L. T. 190).

AVherever, in fact, the action is premature, the Court will dismiss it : where,

for instance, certain parties asked the Court whether a will, if made, would
be effectual, in view of certain provisions in a trust deed, the Court refused

to deal with the question {Harvcys, 1860, 22 D. 1310 ; Fleming, 1879, 6 E.

588). AVherever it is clear that a judgment, if pronounced, will not be res

judicata against all persons who may become interested in the matter, the

Court will refuse to deal with the case {Harvcys, suiira, p. 1326). Of recent

years, however, the Court has taken a less strict view of what is premature

;

for instance, where a liferenter held an estate under a disposition which
declared that he would forfeit it if he sold it, the Court held tliat he was
entitled to raise ah ante a declarator of his right {Vliaplins Trs., 1890,

18 E. 27 ; Fcdconar Stewart, 1892, 19 E. 630). So far back as 1846, a party,

entitled to a postponed and contingent provision under a marriage contract,

was found entitled to have his rights ascertained by declarator, the debtor

in the obligation objecting to their validity {McLchcnzies Trs., 1846, 8 D.

964). AVliere a right is in spe, declarator is the proper form of action, if

an action is competent at all {Prova.n, 1840, 2 D. 298). A declarator of the

rules of assessment applicable to paiticular subjects is competent (Mackay's
Manual, p. 375 ; Edinburgh and Glasgoio Ilwy. Co., 1849, 12 D. 153

;

Miller, 1259, 21 D. 975). If a party brings an action of declarator, antici-

patory of some exaction which is not threatened, the action wull be thrown
out as needless : the Court will say to the i)ursuer, " "Wait till you are

hurt, or till someone threatens to hurt you." The moment, however, a party
is threatened with the exaction of a payment, he is entitled to bring his

declarator. In the words of Ld. Young, " the only virtue of an action of

declarator is that we may have our rights determined by anticipation

"

(Ifogg, 1880, 7 E. 986). A general declarator of tlie meaning of an Act of

Parliament is incompetent {ih.). AVhere, for instance, the conclusion was,
" that tlie provisions and enactments in sec 22 of 7 & 8 Ceo. iv. c. 43,

did not apply to certain manufactories erected })rior to the passing of the

said Act, although otherwise of the character and description therein

specified," the Court threw out the action {Todd & Hirfiinhotham, 1854,
16 D. 794 ; Balfour, 1842, 1 Bell's App. 163, per Ld. Cami)bell ; Stewart, 1869,
8 M. 26) ; but, on the other hand, an action to declare the meaning of a
Statute, in its application to a particular and concrete subject, is competent
{Leith Pulicc Commissioners, 1866, 5 M. 247; British Fisheries Society, 1872,
10 M. 430, per Ld. Cowan: Glasgow City and District Rivy. Co., 1884, 11

E. 1110). On this matter it is tliought that "as the constant duty of
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judges is to construe Acts of Parliainent, the sound rule is that this may

be done in a declarator where the language of the Act is really dubious as

to its meaning, and the pursuer has an interest to have its meaning declared
"

(Mackay's Manual, p. 376).

When Declarator /icassarj/.—In certain cases declarator of a riglit is

necessary Ijefore an action with petitory or possessory conclusions can

follow. "^It may be laid down generally, tliat where a right is not ck-ar

cither in its nature or extent, a dcclarat(»r will be necessary. In adju(Hca-

tions, a declarator of expiry of the legal is necessary to render the right of

the adju<lger irredeeniid)le. See Adjudication. Irritancy of the feu

requires declarator. Forfeiture of the feu for non-entry required declarator

prior to 1874, but now "an action of declarator and for ]>aynient of any

casualty exigible at the date of sucli action has been substituted for it,

and no inipUed entry shall lie pleadable in defence against such action:

and any decree for payment of such action shall have the eifect of and

operate as a decree of declarator of non-entry, according to the non-exi.sting

law, but shall cease to have such effect upon the payment of such casualty,

and of the expenses (if any) contained in such decree" (37 & 3,8 Vict. c. 94,

s. 4 (4)). Forfeiture of superiority bjrmerly required declarator, but not

since 1874 (Bell's Lectures, L'nd ed., v(j1. ii. p. 786, note (c)). A declarator

of irritancy of the right of an entail is necessary (Bontine, 1823., 2 S. 116).

As to leases, speaking generally, legal irritancies require declarator in the

Court of Session: conventional irritancies do not (Mackay's Manual,

p. 377). liut these general rules are subject to certain exceptions :
thus,

irritancies of long leases can be enforced by action before the Sheriff.

Actions of removing at the expiry of the tack are in certain circumstances

competent in the Sheriff Court only, and do not reepiire declarator

(Ilankine .m Leases, p. 471; ^Mackay's Manual, p. 378). Again, in con-

ventional irritancies, the condition of the irritancy must be reasonable, if

it is to be enforced without declarator. Where the irritancy is unusual,

the safe course is to proceed by declarator {WijUr, 1871, 10 M. 2o3

;

:\Iackay's Manual, p. 378). A proving of the tenor is in itself a declarator,

and is necessary if important papers are lost which are required to

establisli a right. When a right is claimed against long possession,

a declaratory conclusion must precede any possessory conclusion in

the action {Gricrson, 1882, 9 E. 437; Lord Lovat, 1845, 8 U. 316).

Where it is desired to show that facts and circumstances go to prove

marriage or legitimacy, a declarator is required: or where, on the other

hand, the opposite is s(3ught to be shown, a declarator of putting to silence

is necessary. Sec Bastakd : Legitim.vcy : :\Iakkia<;k. An action of division

of common heritable property by an heirs-portioner or oi\\QY i^ro- hid iviso

proprietor, against the other proprietors, must possess a declaratory conclu-

sion. Wherever an action is founded on a trust, it may be necessary to

bring a declarator of the trust, in order that the trustee nuiy i)roye his right

against the truster or his representative (13 & 14 Vict. c. 36, Schedule A,

No. 3).—[Mackay's Practice,
y>i^.

93-100; .Alackay's Manual, pp. 78, 79, 17o,

374-"'>79 : Shand's Practice.']

Declarator (Sheriff Court).— I'eelarators are m general

incompetent iu the Shenlf Court, but a petition otherwise competent is not

invalidated bv the introduction of declaratorv conclusions which are merely

introductorv (Murdoch, 1832, 10 S. 445 ; Hall, 1831. 9 S. 612 : Ta>/l.,r, 1824,

2 Sh. App. Ca. 30); but as much as possible they should be kept out (
Wilson.

1885, 13 E. 21).



122 DECLAEATOEY ADJUDICATION

Declarators to the ft)llowiiig limited extent are made competent in

the Sheriff Court by the Sheriff Com-t Act, 1877, 40 & 41 Vict. c. 50, namely,
actions of declarator (a) having regard to heritable rights, where the value
of the subject in dispute does not exceed £50 by the year, or £1000 in all,

and, {[)) with regard to moveables, where the value does not exceed £1000
(s. 8 (1) and (2)).

Procedure.—There are very few points in which actions of declarator

ditVer from ordinary actions in the Sheriff Court, and only the points of

difference are noticed here.

In any case of question as to the value of the subject in dispute (which
shoidd be stated), the Sheriff determines it after such inquiry as he deems
adequate, and such determination is final as regards the competency
of bringing the action in the Sheriff Court. If it appears to him that the

sum exceeds the amount specified in the Act, he may either dismiss the

action, or, on the motion of the pursuer, he may order the Sheriff Clerk to

transmit the process to the Keeper of the Eolls of the First Division of the

Court of Session. It is then allotted to a Division and to a Lord Ordinary,

and proceeds as nearly as may be as if it had been raised in the Court of

Session (Sheriff Courts Act, 1877, s. 10). At any time Ijefore, or within six

days after, the closing of the record, the defender may have the case removed
to the Court of Session {ib. s. 9) ; see Appeal to Court of Session fho^i

Sheriff Court {Removal of Frocess under the Act of 1877).

If the case is decided in the Sheriff Court, it may thereafter be appealed
to the Court of Session like an ordinary action, but with no restriction as

to value {ih. s. 9 (3)). Dove Wilson's Practice, 58, 59, 397-399.

Declaratory Adjudication.—See Adjudication, Declara-
tory.

Declinature.—A judge is in certain cases prohibited, either by
statute or at common law, from sitting in a cause. His relationship to

either of the parties is a disqualification by statute ; his interest in the
case is a disqualification at common law. In the former case, the dis-

qualification is absolute ; in the latter case, the question of whether the
interest is such as to dis(|ualify him is determined by the rest of the Court,
if there is a quorum. In the former case, the judge cannot sit, even with
consent of parties: in tlie latter, he may, if the interest is not extreme,
sit in the cause if the parties put in a minute giving their consent. As
it WTjuld Ije invidious to require either of the parties to state the objection,

it is an understood thing that the judge states it himself. The rules as

to declinature apply to judges sitting in the House of Lords (Pimes, 1852,
3 H. L. 759: Lo7idon and North -Western Bailicay Co., 1858,3 Macq. 99).

If there is no (juorum, in his absence, a judge otherwise disqualified may
sit {Hercules Imarance Co., 1837, 15 S. 800). In addition to the
grounds for declinature above stated, tlie fact that a judge has not seen
and considered all the documents relating to a cause, has been held to

disqualify him {Lines, 1827, 6 S. 279).

Pelatmiship heticeen Judge and lAtifiant.—At an early period the
Scottish Parliament enacted that the judges of the Court of Session
should not sit or vote in any case in which they happened to stand in the
relationship of father, brother, or son to either of the litigants (1694, c. 216),
whifli pri)liil)iti<»n was subsequently extended to the lesser Courts, and to
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the ivhiiioiisliii) of fcithei-in-liiw, hrother-iu-law, and .sou-iii-liiw, ;ui(l lo

that of uncle and nephew (IG81, c. IM
;
Mowhrmj's Trs., 1882, 10 K. 4G0

;

Caldcr, 1712, Mor. IDT). It was held not to extend to uncle and nephew

l)y alliiiity {ijrshinc, 1787, iMor. 2418). The fact that the daughter of the

judge is niaiiied to the son of a litigant is also piohihitory (C'orld Forfer-

'itdd 1821, 1 S. 5). It is not piohihitory that the judge and litigant

married sisters (A. S. IG Feb. 181G ; Binny, 1G87, Mor. 3420). The fact that

the judge is equally related to b(»th parties does not roinove the objection;

nor'thiU; the relationship has been dissolved by disscjlution of marriage

(Ersk. i. 2. 2G ; but see Stair, iv. 39. 14). Declinature will be accepted even

where the party related to the judge is not acting for himself, l>ut for

another. Thus where a party is a trustee, his declinature will be accepted

{Comniisslonirs of nif//tl('v>Ui(>a'./!i,l^')^, 20 D. UGG, per Ld. Deas) : also

where a judge stated that his sister was married to the mandatory of one

of the parties {Camphdl, 18GG, 4 M. 923; Ominancy, 18.', 1, l:; D. G78).

Ellect will be given to this objection although it is not stated until the

last stage of the case. The irregularity creates a nullity: all past pro-

ceedings before a judge whose relationship to one of the parties l)rings him

within the provisions of the Statute, are null {Ommancy, 1851, 13 D. 678).

Moreover, the disqualification of the judge cannot be removed by waiving

the objection {Commissioners of Highland Eoads, sv^Jva ; Shaw Stewart, oO

Mav 1820, F. ('.). The fact that a near relative of the judge is proprietor

of shares in a company which is party to an action is no ground for

declinature {Spiers, 1823, 2 S. 252).

Dedinatnre on the Ground of Interest.—The objection that a judge is

interested in the action does not depend upon statute. What constitutes

sutlicient interest to induce the Court to accept the declinature is a matter

of some dilUculty. In questions of relationship, declinature is based upon

statute ; in questions of interest, declinature is based upon justice, and

only subjected to limitations by statute. By A. S. 1 Feb. 1820, it is

provided' that " the circmnstances of a judge being a pro])rietor, or holding

shares of tlie capital stock of a chartered bank in Scotland, is not a ground

of disqualification against his Lordship judging in (questions connected

with the bank, or wherein it may have an interest." And by 31 & 32

Vict. c. 100, s. 103, it is further provided "that it shall be no ground of

declinature that the judge (whether in the Court of Session or in any of

the inferior Courts) is a partner in any joint-stock company carrying on as

its sole or principal business the business of life and fire or life assurance,

where such company is a party to the proceeding in wliich the judge is

called to exercise his jurisdiction": nor "that any judge is possessed,

merely as a trustee, of any stock or shares in any incorporated company,

where such company is a party to the proceeding." It is a disqualification

that a judge is an ordinary director of a bank, but not that he is an extra-

ordinarv director {Banl- of Scotland, 1738, 5 Bro. Sui)p. 20G : :Mackay's

Manual, p. 17, note {d)). In questions of this nature, the judge wlio is

objected to does not decide on his own declinature : this is decided by the

Court, so long, at anvrate, as there is a (luorum of the Court remaining

{Blair, 26 Jan. 1814,' F. C. vol. 18, p. 501). It is not necessary that the

interest be of a pecuniary nature. AVherc the Lord Ordinary was an

essential witness in the cause, the Court remitted to another Lord Ordinary

{Clark-e, 1845, 7 D. 268). The fact that a judge was counsel in the cause

prior to his being raised to the Bench is no ground for his declining to hear

the case (/u;!r/,l841, 4 D. 124: Hall, 1891, 18 11 690). The fact that a

judge is one of a body of statutory trustees or one of a body of commissii^ners
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of supply {Fdin. Comrs. of Suppli/, 1861, 23 D. 933) is no ground for dis-

qualifying him, though if he is a trustee for one of the parties he will be

disqualified {Martin, 23 Jan. 1840, 15 F. C. 379). In questions of poor-law

settlement, being a proprietor in one of the parishes is no disqualification

(40 Vict. c. 11). It is no disqualification that a similar question to the

one being tried might, at a future date, be raised by or against one of the

judges {Bel/rage, 18G2, 24 D. 1132); but if a similar question is pending,

and the judge is a party to it, that is a disqualification (Stair, iv. 39. 14).

"Where a Sherill-Substitute gave advice in a cause raising the same
question, which had already been decided by another Sheriff-Substitute,

the Sherifl" held that that was not a sufficient ground for declinature

{Hendersons Trs., 1896, 12 S. L. Ueview, p. 59). A declinature is not com-
petent on the ground of enmity, hatred, or prejudice by the judge towards

either party ; for a judge is supposed to be a man of too great virtue to

entertain such (Stair, iv. 39. 14). Where the interest is remote, a judge

has at times been held not to be disqualified {Sihbcdd's Trs., 1871, 9 M.

399; Gray, 1847, 9 D. 811, p. 813; Lord Advocate v. Covimissioners of

Supply for Edinhurgh, 1861, 23 D. 933). It is considered, however, that in

tlie present state of the law "a judge must be deemed disqualified who holds

a share in his own right in any company other than a chartered bank, or

a joint life or fire and life insurance company, and even as trustee in

any company not incorporated " (Mackay's Mannal, p. 18).

Declinature in Crimixal Cases.—It is doubtful whether parties

can waive their objection to declinature in criminal cases. In the recent

case of the Ccdcdonian Ily. Co., 1897, 4 S. L. T. 365, in the High
Court of Justiciary, Lords Adam and Kinnear both proponed their

declinature, on the ground that they were shareholders in the company.
The case was continued, the Lord Justice-General stating that it was
doubtful whether a minute by the parties waiving the declinature, though

sufficient in civil cases, was competent in a criminal case.

[Mackay's Manual, 17-19 ; Dove Wilson's Sherijf Court Practice, 83-87
;

Mackay's Practice, vol. i. 95—99
; Coldstream, pp. 13, 356 ; Balfour, p. 15.]

Decree.—A decree is the written determination of a judge or judges

in a cause. The term interlocutor is employed interchangeably with the

term decree (Mackay's Manual, p. 308). This practice does not seem to be

wholly correct ; decree appears rather to refer to the matter, and inter-

locutor to the form of the judgment. The decree is in fact the judgment
itself; the interlocutor is the instrument which contains the decree. The
word "decern" is essential to make a decree operative {Anderson, 1836,

14 S. 863). A decree is always asked for in terms of the conclusions of

the summons ; whether, however, statements in the condescendence may
not be taken as supplementing and explanatory of the conclusions of the

summons has been recently discus.sed, and in the opinion of at least one

learjied judge (Ld. Young) this may be done. Where a pursuer did not

crave against three defenders severally, but stated in liis condescendence

that they were conjunctly and severally liable, and decree in absence went
out against them, his Lordship, in considering the said decree, observed

:

" I think one is entitled, in construing a decree, to look to the summons
and condescendence" {Milne s Trs., 1893, 20 R 523).

A. Intei'im, Fined, and Interlocutory.—Prom one point of view decrees

may be divided into interim, interlocutor, and final. An interim decree is

one containing a final decision, but not dealing with the whole subject-
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matter of the cause. Thus a decree for ijayment oi a sum of money
admittedly or obviously due in an action, where payment of the said sum
is only one of several conclusions of the summons, is an interim decree

(Cunacher, 1857, 20 1). 252). An interim decree for aliment to a wife in a

consistorial action is anotlier example ; so, too, interim decrees for interdict.

In the event of an interim decree pronounced in the Outer House having

been implemented, it shall be lawful fur the Court, in any interlocutor

recalling or altering such interim decree, to order repayment, or to pro-

nounce warrant ad fadiiui prcedandttm, or such other order as may be

necessary to sucli recall or alteration (ol & 32 Vict. c. 100, s. 57). A final

decree, on the other hand, is a decree dealing with the whole subject-matter

of the action. A final decree in the Outer House has been thus defined :

" It shall be held that the whole cause has been decided in the Outer

House when an interlocutor has been ])i'()nounced by tlie Lord Ordinary,

which, either by itself or taken along with a previous interlocutor or inter-

locutors, disposes of the whole subject-matter of the cause, or of the

competition ])et\veen the ]iarties in a process of competition, although

judgment shall not have been pronounced upon all the questions of law or

fact raised in the cause ; but it shall n(jt prevent a cause from being held

as so decided, that expenses, if found due, have not l)een decerned for''

{ih. s. 53 ; see also 39 & 40 Vict. c. 70, s. 3). It is considered that a final

decree in the Inner House is similar to the above definition, except that it

must contain a decerniture for expenses (Mackay's Manual, p. 309). As
to interlocutory judgments, the term is obviously an inappropriate one, but it

is employed to distinguisli a decree which is final, and consequently reclaim-

able without permission, and a decree which, not being final, can only be

reclaimed against with permission (see 31 & 32 Vict. c. 100, ss. 28 and 54;

48 Geo. III. c. 151, s. 15: for Sheriff Court Proceedings, 16 & 17 Vict. c. 80,

s. 24 ; and 39 & 40 Vict. c. 70, s. 27).

B. Absence, Default , and In foro.—Another division of decrees is the

above. (For the first two, see articles on Absence, Decree in, and Default.)

Any decree in a defended action is a decree in foro. Every decree not in

absence is a decree in foro. Such a decree is res judicata between the

parties as to the point decided {Jenldns, 1864, 2 ]\I. 1162; revd. 1 L. li. Sc.

Ap. 117; Lochjcr, 1876, 3 IJ. 882). For example, when an action is

dismissed as incompetent, the decree is res judicata quoad competency.

A decree in foro must be reclaimed against within the specified time, or

it has full effect against the parties. See Eeclaiming; Kkponing.

C. Condemnator, Absolvitor, Dismissal.—A decree of condemnator is a

decree in favour of the pursuer. It is in terms of the conclusions of the

action (see Actions—Declau.^toky, rETiTOKV, etc.). A decree of absolvitor

is a decree on the merits in favour of the defender, and, unless reversed on

appeal, is res judicata against the pursuer as to the whole subject matter of

the action. A decree of absolvitor " from the action as laid " has been held

equivalent to dismissal, and does not constitute res judicata {IVaterston,

1884, 11 K. 1036). Such a decree has been held competent when a

pursuer's statements are not sutUcient to support the conclusions of his

summons. Decree of dismissal is a decree dismissing the action as laid,

but not so dealing with the merits of the case as to prevent them being

retried between the same parties. Decree of dismissal does not form res

judicata. This has been held even where decree was pronounced in

respect of a minute of restriction (Stewart, 1868, 6 M. 954). In this case

Ld. Deas observed :
" We have had this matter again and again before

us, and if there be a distinction established in our practice, it is that the
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word 'dismiss' is used when it is open to the party to bring another

action, and the word ' assoilzie ' when it is not open." Decree of dismissal

is proper in dealing with preliminary defences, or where the pursuer has

abandoned his action. "Wliere, on abandonment, the Court assoilzied, it was

lield that in so far as tlie intrrlocufor inteiievcd with the pursuer's statutory

right of new action, it should be viewed as a clerical error and disregarded

(Shirreff, 1836, 14 S. 825). A final decree of condcmnator or ahsulvitor can

only be set aside by suspension or reduction. See Suspension ; Eeduc-

TioN : Kes noviter yeniexs ; Competent and Omitted ; Ees judicata.

D. Decree A d factum pk^staxdum.—A decree ad fcidum prKstanclum

should be so expressed that the defender shall be in no doubt regarding

the obligation he has to discharge. Failure to implement such a decree

exposes a defender to the penalty of imprisonment, which it is in the

power of the pursuer to put in force. There should therefore be no

vagueness about the interlocutor. For instance, in the case of a person being

interdicted from doing something, the interlocutor should be so framed as

to leave no doubt as to the measure of his liability {Middlcton, 1892,

19 R. 801).

E. Decree for Exjjenses.—In pronouncing judgment on the merits of a

cause, the Lord Ordinary or the Court should deal with the matter of ex-

penses (6 Geo. IV. c. 120, ss. 17 and 21). What falls to be done in the matter

of expenses should be settled before counsel leave the bar, subsequent to

the disposal of the merits (Hogg's Trs., 1869, 6 S. L. E. 285). In the House

of Lords the custom is to decide the question of expenses when the judges

are forming and expressing their opinions on the merits, Init this has never

been the custom in the Court of Session
;
parties prefer to have the question

discussed, if important, apart from the subject-matter (Allans Tr., 1891, 19

li. 15). The Court may grant an interim finding of expenses in any part of

the proceedings that stands alone (Vaujhan, 1854, 16 L). 922). An interim

decree excludes all further claim for expenses upon that particular matter,

if the word " modify " Ije inserted in the interlocutor
(
Viscountess Strangford,

1861, 21 D. 534); if the word "modify" be omitted, the award is regarded

as a payment to account only (Cameron & Waterston, 1861, 23 D. 535).

Decree for expenses in the higher Court carries those in the lower (Sinclair,

1855, 17 D. 784; Darling, 1852, 14 D. 347). Adherence to the interlocutor

of the lower Court does not give expenses in the higher (Macdonald, 1880,

7 li. 574. For older practice, see Martin, 1830, 8 S. 952 ; Lyon, 1831, 9

S. 308). A simple decree for expenses implies expenses between party and

party (Fletchers Trs., 1888, 15 R. 862). An Inner House interlocutor finding

either party entitled to the " expenses of this discussion" does not include

the previous expenses in the Outer House (Bose, 1835, 13 S. 964), but it

does include the expense of the reclaiming note (Anstruther, 1856, 18 D.

405). After final judgment on the merits, it is incompetent in a separate

interlocutor to deal witli expenses, unless the question has been reserved

or expressly left open (Wilsons Trs., 1869, 7 j\I. 457): except, of course,

where the omission is clerical ( Walker, 1858, 20 D. 1102 ; but see Wother-

spoon, 1869, 6 S. L. E. 416). Decree for expenses '' generally" inoXvide.?, all

reasonable and judicial expenses incurred in the case, but not the expense

of any particular part or l)ranch of the litigation in which the party has

been unsuccessful, or which has been occasioned by unnecessary or improper

proceedings. It includes the expense of extract (13 & 14 Vict. c. 36, s. 29
;

16 & 17 Vict. c. 80, s. 14). It covers, as a rule, the expense of the agent

attending taxation, and fee to counsel for moving the approval of the Auditor's

report (Scott, 1860, 22 D. 922). It does not cover diligence on the depend-
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ence {Symington, 1874, 1 R. lOOG). Nor does it include the exjjense of a

minute restricting the conchisions of the summons {Fimiatrr, 18G0, 22 D.

1100). For right of agent to take decree in his own name, see Law Agent
;

Hypothec.
Decree as Evidence.—Where a document is the official narrative of acts

and proceedings which the law requires to be recorded, parole is excluded

(Dickson on Evidence, s. 20")). If lost, however, witliout being extracted, it

may be proved by an action of proving of the tenor {Duncan, 1827, 5 S. 840).

When brouglit forward as evidence, a decree cannot be impugned except

when challenged on grounds of objections not merely to the regularity of

the proceedings, but to the essential justice of the case (Dickson on Evidence,

s. 1121 et seq.). A decree may be proved by extract. Decrees of foreign

Courts are admissible, when prepared and authenticated according to the

law of the country where they are granted {Euhcrhon, 15 Nov. 1814, F. C).

For how far decree in one case conclusive in another, see Res judicata.

[Mackay's Practice, vol. i. 582; Manual, p. H08 ; Monteith Smith on

Expenses: Coldstream, pp. 17, 22; Balfour, 217-220.]

Decree Arbitral.—See Ariutration.

Decree Cognitionis Causa.—See Constitution, Decree of.

Decree, Dative.—See Executor; Confirmation of E.kecutor.

Decree of Registration.—See Registration.

Decreet Conform.—Before the passing of the Personal

Diligence Act, 1838 (1 & 2 Vict. c. 114), a decree of an inferior Court did

not warrant diligence out of the jurisdiction of the Court, and did not,

except in the case of a decree by magistrates of royal burgiis, warrant any

diligence beyond poinding and arrestment. Magistrates of royal liurglis

ha(i power to imprison by Act of Warding {q.v. : vol. i. p. GG). Anciently,

if a party who had obtained judgment in an inferior Court desired to do

diligence not competent npon the decree, he required to raise a new action

in the Court of Session, libelling the decree of the Court below, and con-

cluding for a judgment of the Court of Session in the precise terms of the

previous decree. The decree of the Court f»f Session tlius (:»l)tained was

called a Decreet Conform, and was a warrant for all legal ililigence. This

])rocedure did not apply to decrees of the Commissaries, wlio were indulged

witli an execution more expeditious and less expensive. (Letter of Queen
Mary to the Lords of Session, 1 March 15G:'), printed A. S. p. 5.) Upon
bare production of the Commissaries' decrees the Court of Session granted

warrant for diligence. By the Acts 1592, c. 181 : IGOG, c. 10; 1609, c. 15
;

1G12, c. 7, the procedure upon decrees of all the inferior Courts was made
the same as in tlie case of decrees of the Commissaries. On the presentation

of a bill or petition, letters of horning were obtained by interlocutor of the

Lord Ordinary on the Bills, on the Clerk being satisfied of the validity of

the decree of the inferior Court as a warrant for diligence. This process

was superseded by the provisions of the I'ersonal Diligence Act, 1838, and
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reudereJ uuneeessarv by the ubuliLiuu ol iniprisunuieiit fur debt (Balfour,

Prac, 391, o92 : Baukt. iii. 3, 9; Karnes, H. L. T. 343, 346; Dallas,

Styles, Part i. \\ 77 ; Eoss, Led. i. 237, 270).

Before the year 1687, when a minister of a parish desired to do

diligence for payment of his stipend upon a decree of locality obtained by
his predecessor, it was necessary for him to procure a Decreet Conform.

This was dispensed witli by A. S. 22 June 1687, and it was provided that

upon presentation of a bill and production of his presentation, collation, and

institution, witli the decreet of locality obtained by his predecessor, a

nunister might get letters of horning against persons liable in payment of

his stipend (Forbes, Tithes, 430).

Deed of Arrangement is a statutory deed embodying an

arrangement between a sequestrated bankrupt and his creditors for ter-

minating the sequestration on terms agreed upon. This mode of

terminating sequestration was introduced by the Bankruptcy Act, 1856

(19 c^' 20 Vict. c. 79, s. 35 et seq.). It has not been very commonly
adopted. The first step is a resolution by the creditors that the estate be

wound up by deed of arrangement, and that procedure in tlie sequestration

be sisted for a period not exceeding two months. The resolution may be

passed either at the meeting for election of the trustee, or any subsequent

meeting called for the purpose. A majority in number and four-fifths in

value of the creditors at the meeting is required (s. 35). The resolution is

reported to the Lord Ordinary on the Bills, or the Sheriff', within four days

;

and if he is satisfied of the regularity and reasonableness of the resolution,

he may grant the sist, and may make provision for interim management (ss.

36, 37). Any non-concurring creditor may object, and the judgment is

subject to review {Dixon, 1867, 5 M. 1033). The terms of the deed of

arrangement are then adjusted, and the deed, subscribed by the bankrupt

and four-fifths in number and value of the creditors, must be produced to

the Lord Ordinary or Sherilf witliin the period of the sist. If satisfied of

its due execution and reasonableness, he approves thereof, and declares the

sequestration at an end (s. 38). The deed then becomes binding on all the

creditors. It may be in any form agreed on—by way of composition con-

tract (23 & 24 Vict. c. 33, s. 5), or of an arrangement for the realisation and

distribution of the estate by a trustee, or otherwise. Failure to pay a com-

position under a deed of arrangement revives the whole debt (Alexander-,

1873, 1 E. 185). "Where the bankrupt is retrocessed in his estate under the

deed of arrangement, he cannot, without express power from the creditors,

challenge preferences (Bell, Com., 5th ed., ii. 458 ; Smith & Co., 1889, 16 E.

392). The l>ankruptcy Acts make no provision for discharge of the bank-

rupt in the case of a deed of arrangement, and his right to discharge depends

on his stipulating therefor as part of the arrangement. There is no statu-

tory form of a deed of arrangement. Tin; following style is applicable to

tlie case where the deed is in tiie form of a composition contract:

—

It is contracted and arranged between the parties following, viz. C. D. and the other

per.son.s named and designed in the testing clause hereof, lieing four-fifths in niuuljer

and value of the creditors of A. B. on the one part, and the said A. B. on the other part,

in manner following :—That is to say, the said parties, considering that the estates of the

said A. B. were upon the day of , sequestrated on his own application, by
the Lord Ordinary ofTiciating on the Bills [or, hy the SherilF of , as the case

ma]) hii], and that at the meeting of creditors hcdd on , for the election of a

trustee, a majority in number and four-fifths in value of the creditors ])resent, or repre-

sented, at the meeting, resolved that the estate ouglit to lie wound up under a deed of
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arrangement, and lliat au application should he presented to the Lord Ordinary [or, the

Sheritt'J, to sist procedure on the sequestration, for the period of [not cxceedinrj two

months]: And further, considering tluit 0. D. fdesvin] duly reported said resolution to

the Lord Ordinary [or, the SherilFJ, and applied for a sist of the sequestration in terms
thereof, and his Lordsliip was pleased to hnd that the resolution had been duly carried,

that the application was reasonalde, and granted the same : And lastly, considering that

various communications have taken place Ijetween the foresaid jiarties, with respect to a

proper arrangement Ijeing made between them, with a view to winding u]* the seques-

tration,—have arranged, and do, l)y these presents, arrange as follows :—The sairl A. B.

as principal, and H. 11. [disiijii] as cautioner, surety, and full debtor, for and with him,

hereby bind and oblige themselves, conjunctly and severally, and their heirs, executors,

and successors whomsoever, to content and pay the whole just and lawful creditors of

the said A. B., at the date of the sequestration of his estates on the said day of

, the full amount of their respective debts; and particularly without pre-

judice to the foresaid generality to the said C. />., the sum of £ [Jiere

enumerate the whole known creditors, and the amount of their rexjjective debts], and that by
two equal instalments of 10s. per pound each, payable at the counting-house of me the

said A.]]., No. Street, Edinburgh, at foui' and eight months from the

date of the present deed of arrangement being api)roved of, and the sequestration

declared at an end ; together witlx interest at the rate of per centum from the respec-

tive dates at which the same may have become due till the foresaid stipulated terms

of payment thereof, and till paid : And the said A. B. and G. H. further bind and oblige

themselves to grant promissory notes for said instalments in favour of the several

creditors, whenever required by them ; and the said A. B. binds and obliges himself and
his foresaids to free and relieve, liarndess and scathless keep, the said G. H. and his

foresaids, of ])ayment of the said sums, princii)al and interest, or any ])art thereof, and
all loss, damage, and expense which he may incur by his becoming cautioner in manner
foresaid. For which causes, and on the other part, the said C. D. and the other creditors

of the said A. B., hereto subscril)ing l)y themselves or their mandataries, hereby consent

and agree, Init always at the expense of the said A. B., to make any appearance in

court that may be necessary for having the present deed of arrangement approved of,

and the se([ue'stration declared at an end, and that they shall supersede all manner of

executitm and diligence competent to them against the person or estate of the said A. B.,

till the foresaid instalments or promissory notes, if granted in satisfaction of their

respective debts, shall become due and exigible, and they further consent and agree,

both as between them and the said .1. B., and inter so, not to require or accept of pay-

ment of their respective del)ts till the above stipulated terms of payment thereof, and

not to require or accept of any preference or security from the said A . B. for the same
;

but reserving always to any creditors who at the date of the sequestration held a security

not thereliy nidi aiid reducible, the full benelit of such security ; and the said parties

consent to the registration hereof in the books of Council and Session, or others com-

petent, therein to remain for preservation, and that letters of horning on six days'

charge, and all other execution needful, may pass upon a decree to be interponed hereto

in common form, and thereto constitute
' their procurators.— In witness

whereof, etc. [Testimj clause enumerating names and desif/nations of four-ffths in number

and value of the creditors, etc.]

[Goiidy on Banh'uptcij, 436 d scq.] See Sequestkatiox.

Deeds, Execution of.—Tlic purpose of all rules and practices

in regard to formalities in the execution of deeds is to secure deliberation

and cauthenticity. The following is a list of the chief Statutes which have

been passed on the subject :—
lo-tO, c. 117.—In addition to scaling, the granter was to sign before

witnesses ; or if he could not, then by a notary ; but it is not clear whether

the witnesses required to sign, especially in cases of notarial execution.

1579, c. 80.—All deeds "relating to heritage, or to niovealtles over £100

Scots were to be signed and sealed; or if the granter could not write,

then by two notaries and four ^vitnesses, who were to be designed ; but it

is not clear whether there were to be four witnesses when the granter

himself signed, nor whether any witnesses were required to subscribe. If

the witnesses' designations were omitted, thoy were allmved to be supplied

VOL. IV. y
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by separate subsequent condescendence,—a rule abolished in 1681, but

revived under sec. 39 of the 1874 Act.

158-t, c. 4.—Sealing dispensed with in certain cases ; and it soon fell into

general desuetude.

1593, c. 179.—The name and designation of the writer of the body of

the deed (but not of the testing clause) were required to be inserted in the

testing clause.

1681, c. 0.—This is practically the foundation Statute. It required:

(1) signatures of both witnesses : (2) designations of witnesses and of writer of

the body of the deed, but not of the testing clause ; and subsequent con-

descendences thereof were abolished
; (3) witnesses must know the granter,

and see him sign or hear or see him acknowledge his signature ; or hear or

see him give warrant to notary and touch the notary's pen.

1696, c. 15.—Deeds might be written bookwise, provided (1) the pages

were numl:)ered, (2) each page signed by granter (but witnesses were to

sign the last only), and (3) number of pages inserted in testing clause.

1856, 19 & 20 Vict. c. 89.—The numbering of the pages was dispensed

with both for past and future ; but it was still expressly left necessary

(1) to sign each page, and (2) to insert number of pages in testing clause.

1858, 21 & 22 Vict. c. 76, s. 34; 1860, 23 & 24 Vict. c. 143, s. 20.—
Deeds were allowed to be partly written and partly printed or engraved,

provided that the names and designations of (1) the witnesses, (2) the

writer of the written parts of the body of the deed, (3) the writer of the

written parts of the testing clause, were " expressed at length in writing "

;

and though it was not made necessary to specify either (1) the date or (2)

the number of pages, if these were given they also were to be " expressed

at length in writing." The new essentials here were : (1) the names of the

witnesses
; (2) the name and designation of the writer of the written parts

of the testing clause ; and (3) the requirement that date and number of

pages must, if given at all, be " at length," which presumably meant in

words and not in figures.

1868, 31 & 32 Vict. c. 101, s. 149.—These requirements were relaxed.

All deeds were allowed to l)e partly written and partly printed or engraved

or lithographed, provided that the names and designations of (1) tlie

witnesses, and (2) the writer of the written parts of the body of the deed,

were " expressed at length "
; but it was still left necessary that the specifica-

tion of the date and pages, if given at all, should be "at length." The
requirement of naming and designing the writer of the written parts of the

testing clause^in such deeds was abolished, with retrospective effect.

NOX-ESSENTIALS.

After this very brief reference to the earlier Acts, and before passing

to the Act of 1874, it will be convenient to state shortly certain things

which, though commonly inserted in testing clauses, have never been
essential. These are

—

1. The date.

2. The place of execution.

3. The name of the writer of the testing clause (except under the Acts
of 1858 and 1860, down to 1868).

4. The names of the witnesses in the testing clause.

5. The addition of the word "witness" after the witnesses' signatures.

THE 1874 ACT.

The Conveyancing (Scotland) Act, 1874 (37 & 38 Vict. c. 94), made
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nulical changes in the system of execution ol' deeds. The important general

sees, are 08 and 39.

Under sec. 38 the following previous essentials are dispensed with :

—

1. The name and designation of the writer.

2. The specification (tf nuiiil)er of ])agos.

."'). The designati(tns of the witnesses in the di^ad or testing clause, pro\ ide<l

such designations follow the witnesses' signatures; and the designations

may be added at any time before the deed is recorded for preservation, or is

founded on in any Court, and 1 hey need not Ijc written by the witnesses

themselves.

Sec. ."!!) provides tliat no deed "subscribed by the granter or maker
thereof, and bearing to be attested by l\\o witnesses subscribing," is invalid

because of " any informality of execution." lUit the burden of proving the

signatures of the granter and witnesses lies upon the ])arty upholding the

deed, and such proof may be led in any case in which the deed is founded

on or objected to, or in a special application to the Court of Session or to

the Sheriir of the defender's domicile.

The provisions of sees. 38 and 39 arc not retrospective. They have no

ap])lication to deeds dated before 1 Octoljer 1874 (Gardner, 1878, 5 11. 038,

5 11. (H. L.) 105). Jiut it is assmned that they would a})ply to testa-

mentary writings made before 1 October 1874, but coming into efl'ect on

the death of the granter after that date (see Addison, 1875, 2 li. 457).

The relief given hy the Statute is limited to "informality of execution,"

and the question at once arises what is and what is not a formality of

execution. The expression in the Act might naturally imply a distinction

between formalities and essentials, Imt on the other band it is ])lain from

the section that it covers what would otherwise have rendered the deed

"invalid." In one of the earliest cases {M'Larcn, J87G, 3 II. 1151), Ld.

Deas took occasion to observe that the only omission which the Statute

contemi»lated might be remedied l»y a proof was the omission to sign every

])age in a deed consisting of more than one sheet of paper. In that case

the section was a])]ilied to such an omission—the deed consisted of more

than one sheet, and the last })age only was signed. The decision was

given by a bare majority of consulted judges ; it has been followed (Broum,

1883, 11 It. 400), and may be safely regarded as conclusive. But the section

covers other omissions and defects also, including the following: Such an

interval between the acknowledgment by the granter of his signature to

the witnesses and their own signatures as would expose the deed to nullity

under the Statute 1081 (Thomson, 1892, 20 11. 59); an omission to design

the witnesses either in the deed or after their signatures, assuming that

the simpler remedy under sec. 38 has been lost (lyiomson, 1878, It. 141):

an error in tilling up the testing clause, cj. in the name or designation of

a witness (Richanlson, 1891, 18 11. ll.".!): an omission to fill up th_c

testing clause of a will during the lit'i'time of the testator (Addison, 1875,

2 11. 457). The last decision was given partly on the ground that there

was a doubt of the trustees' power to add the testing clause at their own
hands after the death, the Lord President (Inglis) remarking that there was

"sutticient doubt" to entitle the Court to apply the section: but there

were also alterations on the will by the testator unauthenticated. This

last ])oiut suggests that the section would cover the case of failure to

authenticate marginal additions, interlineations, and erasm-es : and it is

thought that defects arising from the subscription of granter or witnesses,

or both, on erasure, wouLl be within the section, if indeed these last cases

rei|uire t1ic statutoiy aid at all {Uroii'ii, 1SS8, 15 11. 511).
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AH these decided and suggested cases assume that there is a deed

which has beeu sisued bv the granter before two witnesses, who either

saw him subscribe or heard him acknowledge his signature. But the

larger question has been raised : Does not the Statute go further, and abolish

all solemnities, witnesses included, with this diilereiice, that whereas an ex

faek coin})lete and perfect deed proves itself, the burden of proof is shifted

where the statutory relief is taken advantage of ? This question has beeu

considered or referred to in several cases {Suiijtli, 1876, ;! \\. 573; Broivn,

1888, 15 K. 511; GrM:% 1891, 18 R llSiJ; Thomson, 1892, 20 R 59).

>Sini/fh's case was a judgment against any such extension of the scope of

sec. 39. The ground of the judgment was that the Act still requires not

only a genuine signature, but also a signature attested in one })articular

wav, namelv, l)v the sio-natures of two witnesses. "It would be a different

matter if the Act had allowed proof that the (jraider of a deed licul reedlij

signed it." But it miglit be a misa])plicatioii of Smyth's case to quote it

as deciding that a deed Wduld l)e null on the sole ground that the witnesses

signed l)efore the granter, if, in fact, they saw him subscril)e, or at least

tliat such a case would not l)e within sec. 39.

In JJivirn's case the facts were that the will l)ore to he regularly attested,

but the o-ranter's siu'nature was on erasure. It was held that the document
yysis ex facie probative, and that therefore the oni'.s lay on the challenger.

It was suggested that the true liistory of the document might be tliat at an

interval, after all the signatures had Ijeeii adhibited, the testator had erased

his signature in order to im})rove upon it, and had then signed again on the

erasure in the absence of the witnesses and without further reference to

them. On the question of what the result of that would Ije, if proved^

Ld. Ifutherfurd Clark said it " would be a fatal or a formidalde ol)jectiou

—I think pr()bably fatal.' Ld. Young indicated an npinion eoidra. Ld.

Itutherfurd Clark further said :
" The signature of the party is of no avail as

making a valid deed unless it be duly witnessed in terms of the Statute."

Tiie rui)ric Itears that the onus on the challenger was to i)rove "that tlie

signature was not genuine, or, if (jenidne, that it had not been duly tested."

This is clear to the effect that a genuine signature cannot be set \\\) if un-

attested : l)Ut it seems to go beyond the judgment, and to rest oidyon Ld.

Rutherfurd Clark's elietn/m.

In Geddes tlie facts were that it was proved liy the party attacking the

deed tliat tlie witnesses, or at least one of them, neither saw the granter

sign nor heanl him acknowledge liis signature, and it was not proved by
the party supporting the deed that the granter liad signed it. The Second
Division, following Ld. Young, refused effect to the i\Qe^\, which is

accordant with Hmijth. lUit Ld. Young expressed the opinion that "the

law still remains that, in order to the regular execution of a deed, the

grauter's subscription must lie adhibited or acknowledged in the presence of

the attesting witnesses. If there is an omission of tliis formality, it is not

now fatal to tlie deed, as formerly, liut it puts u})on the party using the

deed, and founding upon it, the burden of jiroving tlie deed to he genuine.

. . . The consequence of the irregularity might be removed by evidence

that it was really exccutrd Inj tjir jmr^in'r li/ jchom it heecrs to he executed."

'J'he other judges did not intimate either assent to f)r dissent from this

opinion. The same view was admitted in the arguments, and neither

Smi/th nor Brown appears to have been referred to.

Thomsons case w^as decided on tlie ground that there was not such

delay between the acknowledgment l)y the granter and the witnesses'

signatures as to invalidate the ileed under tlie Act 1G81. I'ut tlie Court
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were of <i]tiiiiiiii that, even il" that were otherwise, see. :'.!) w<jul<l ajjply ;

and Lil. Ituthert'urd (Jlail; (\[)resse(l the opinion that "the Aet of 1874

re(iuires, 1 think, the Court to sustain all deeds which were signed by the

'^ranter, and livnrdlji attrslcd hy the vnstrumentary icitnesses. ... I do

not think il dispensed with the necessity of witnesses."

Apart from the construction of the Act, there can be no doulii that the

view expressed by Ld. Young has much to recommend it. The result

would be to assimilate deeds in that ])Osition to all ordinary attested deeds

uiuk'r English law, 'I.e. they would not of their own inherent virtue lie

]irol)ative : proof would be re([uired, but it would also be competent and

sufhcienl. That does not commend itself as a desirable system if it were

to be e.Kclusive of all others. And if, on the other hand, it were to exist

alongside a system of deeds ])rol)ative by attestation, there is this to be

said against it, that it might lead to confusion liy 1 (ringing into existence

deeds and wills, genuine, no doiilit, bul not tlic ddi iterate, final, completed

act of the grantJer. Dut, apart fimii considerations of that nature, and
on the construction of sec. :'>'.) of the ^Vct of 1M74, there a])])ears no room for

doubt but that Smi/fh's judgment and Ld. liutherfurd Clark's opinion in

Broicii and Tlioinson are correct. It is true that the phraseology of the

section is somewhat peculiar: it re([uires that the deed shall be " subscrilied

by the granter," but it is enough if "J>rari)if/ to hr attested by two witnesses

sul)scribing." r>ut, in any case, it is clear that Ld. liutherfurd Clark is

correct in saying that the Act has not "dispensed with the necessity of

witnesses" in this sense, that it expressly requires their sif/nat arcs an the

condition of sec. od operating, and the proof of the witnesses' signatures is

essential under the section. Tf, tluMcforc, Ld. Young's opinion in (hddcs

means that proof of the genuineness of the granters signature, without

witnesses at all, is enough to set up the deed, it is submitted that it is

clearly wrong. The only other view would be, that if the deed " bears to

be attested" by two witnesses, and if their signatures and that of the

granter are proved to be genuine, the deed will be set up, though in point

of fact the so-called "witnesses" may have neither seen the granter's

signature adhibited nor hoard it acknowledged, nor, indeed, have had any

warrant whatever for signing as witnesses. Such a view is extravagant

and worse. If it had been intended to allow the genuine signature of the

grantei' to validate the deed, the Act would have said so in distinct and

straightforward terms, and would not have made such a reform (or at least

change) conditional u]>(>n it lieing conjoiiic(l with wliat could oidy l»e

descrilied as a jiretence and a fraud.

On the matter (tf comparison between the remedies provided by sec. :j8

and sec. :'>0 res]tectively, and on the relation of the one section to the other,

it is to 1k' noted that the sections o\crlap, so far as regards the one

remaining essential in the execution of a self-supporting deed (apart, that

is, from the siiiuatures of (>ranter and witnesses, and authentication of

alterations, if any), vi/. the witnesses' designations. The dillerence is that

see. :'>8 <nves an extrajudicial reinedv, to be used bv the holder of the deed

at his own hand, whereas the remedy under sec. o9 is available only

imder judicial process and sanction. Suppose, then, that a mistake has

lieen made in identifying or designing the witnesses, or one of them, recourse

will naturally be hail to sec. ?)S,\i it is available, and the question at once

arises : When does it come too late ? The section says, " before the deed

shall have been recorded in any register for preservation, or shall have

been founded on in any Court." As to registration as a bar, it will be

noted that registration for preservation only is referred to. Eecording in
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the Eegister of Sasines for publication only would apparently not have that

effect ; the difference being that when a writ is registered for preservation,

it passes permanently out of the control of botli granter and grantee,

which is not the ease when a deed is recorded merely to operate infeftment.

Then, as to the otlier bar,—expressed in the words "founded on in any
Court"—the older phrase is "production in judgment," which always
terminated the power of the parties over the testing clause. It is assumed
that the two phrases are to be taken as identical. Two cases may be

contrasted, the one before and the other after the 1874 Act {Hill, 1870,

9 M. 22?.; Millar, 1876, 4 E. 87). In HiWs case the informality was
the omission of the name and designation of the writer. The action was
l)y a legatee under the document against the executrix for payment of his

legacy. He knew the terms of the document ; he had a copy of it ; he
founded on it, and called for its production. The defender thereupon
produced it, and it was then lield too late to rectify the mistake in the

deed. Ld. Neaves was not prepared to say " that the same result would
liave followed had there l^ecn mere production of the deed, as in

exhibition ad ddihcrandain, or a diligence for the purpose of comjiaratio

litterarum." In Millars case the testing clause had not been filled up. The
deed was lodged in process by the party interested to upset it ; but it was
held that it was still open to his opponent, who had the opposite interest,

to complete the deed. Further, it was said, "even if the deed had been pro-

duced incomplete by a legatee or beneficiary who actually founded upon it,

thiswould not prevent other legatees or other beneficiaries,whohad not founded
upon it, from insisting that it be duly and regularly completed in common
form." And in M'Larcn {supra, p. 402) the opinion was clearly indicated

that the prcxluctiou of the deed in a " special application," under sec. 39,

for declarator that it was effectual notwithstanding that the last page only
was signed, was not " founding " upon it in the sense of sec. 38 so as to

prevent the holders thereafter adding the witnesses' designations, which
were wanting. But the point is of comparatively little importance, for,

even if it were otherwise, the application under sec. 39 might simply be
extended so as to cure hoth defects. And, indeed, all these questions as to

whether there has been such registration or judicial production as to

deprive the holder of his power of completion and rectification, now resolve

thejnselves into little more than a matter of expense, in view of the relief

available under sec. 39. But to this there appears to be one very important
(though happily extremely rare) exception. Suppose a deed is duly signed
Ity the granter before two witnesses, and even, it may be, that the testing

clause is filled up, Init that, in fact, the witnesses have not signed, and that,

under these circumstances, the deed is produced in judgment or registered

for preservation. AVhat is the result ? and is there any remedy ? It is

thought not. In the first place, sec. 39 is inapplicable, for even if it could
l)e held that, in respect of the completed testing clause, the deed bore " to

lie attested by two witnesses subscribing " (which it is thought would be
wrong), it manifestly could not be proved, as the section requires shall be
proved, that the deed "was subscribed . . . ])y the witnesses." But,
except for the statutory relief given under the conditions of sec. 39, the
deed is beyond the power of the parties by the fact of production in

judgment or registration for preservation. The result, therefore, appears
to be that, as the error cannot be cured under sec. 39, it cannot be cured
at all. (See Moncrieff, 1896, 23 E. 577.) As to what is or is not "produc-
tion in judgment," see, further, Todd, 1883, 20 S. L. E. 382, where the point
was considered but not decided. In one case, even before 1874, the Court gave
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effect to a deed notwithstanding that a fatal omission had been rectified after

the deed liad heen produced and founded on {Macjihcraon, 1855, 17 D. 357),

but that was exijressly recognised as a " very peculiar and singular case."

The next question, then, is as to the relation between sees. 38 and 39. This

came up and was treated in Tliomsori (1878, G H. 141), where it was laid down
that it is "not necessary to hold that tlie 30th section refers to diflerent in-

formalities from those which are dealt with in the 38th section." In that case

the mistake was that the witnesses were not designed. It might have been

rectified under sec. 38 by adding the designations to the witnesses' signatures.

But the deed had been registered and judicially founded on, and therefore

that <A'jV^OH* procedure was shut out by the limit imposed under sec. 38.

It was argued that on such a matter sec. 38 was of sole application and

was final, and that therefore there was no remedy at all. lint it was held

that sec. 39 applied, notwithstanding that there would have been a simpler

method under sec. 38, if taken in time.

The practical working of sec. 39, and the procedure and proper forms,

will be seen in FJchardson {supra), and Garrett (1883, 20 S. L. E. 756).

It is no part of the purpose of the section to give a declarator that a

document is a valid deed {Addison, 1875, 2 l\. 457). Even before 1874 the

Court allowed a correction to be made on a deed after registration for

preservation {Caldwell, 1871, 10 M. 90); but there was no opposition, and

the Court gave no opinion as to tlie effect of the correction thus made.

The authority was granted under 'M & 32 Vict. c. 34, s. 1.

Signatures.

The signature must l)e the signer's own act. It is fatal if he simply

blacken over lines made by another {Crosbic, 1749, M. 1G814), or if his hand

be guided {Moncrieff, 1710, M. 15936), though it may be supported above

the wrist {Nolle, 1875, 3 l\. 74). The signature need not be legible

{Oraw/urd, 1885, 12 H. 610). In the same case it was decided that

execution by a stamp is invalid, and so is the use of a "cyclostyle"

{Whyte, 1893, 21 R. 165) ; and so is a mark {Croshie, 1865, 3 M. 870), except

in a few })rivileged cases (p. 414). Initials are sulficient, if proved to have

been genuine and accustomed {Speirs, 1879, 6 E. 1359) ; but this applies to

the granter only, not to the witnesses {3IecJc, 1707, ^I. 16806). The Act

1672, c. 21 contains provisions as to the name which parties^ are to

subscribe, but non-observance does not infer nullity {Gordon, 1765, M.

16818). A married woman may sign her maiden name {Dunlop, 1863,

2 M. 1). A signature on erasure is sutUcient, and is no objection to the

probative character of the deed {Brown, 1888, 15 E. 511); I'ut the

contrary liad previously been held as to the signature of a witness

{Gibson, 16 June 1800, F. C.), l>ut quaere. As to alterations on signatiu-es,

see Crau'fi'.rd, supra.

[Ersk. iii. 2. 7 ; Menzies, 100 ; Bell, Convey. 35 ; Dickson, Evidence, 411.]

Witnesses.

The following are incompetent as witnesses : all persons under four-

teen years of age, all those non eompos mentis, and blind persons (who could

not attest that they "saw him subscribe" 1681, c. 5). Down to 1868

women were considered incompetent, or at least serious doubts were

entertained, but by the 1868 Act, s. 139, they were declared competent,

with retrospective' effect, provided they are " of the age of fourteen years or

upwards, and not subject to any legal incapacity." This extends^ to all

deeds, whether relating to moveable or heritable estate {Hannay, 1873, 1 K.
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246). It is thought to be clear that marriage is not a " legal incapacity,"

but it is not advisable that a wife should attest her husband's deed. Interest

is not a disqualification, though it mav be an element against the deed

{Simsons, 1883, 10 E. 1247).

By the 1681 Act no one is to attest another's signature " unless lie then

know* that party," but credible information is enough.

The granter must either sign in presence of the witnesses, or lie must "at

the time of the witnesses' subscribing acknowledge his subscription." lUit it is

not fatal that witnesses who only heard the signature acknowledged did not

sign in the granter 's presence, ])ut apart, and nearly an hour afterwards

(Thomson, 1892, 20 E. 59). The acknowledgment need not be in words

{Cumming, 1879, 6 E. 540, 963). It is even laid down that it will 1)0 sufficient

if " the witness is 1)rought into the room where the party is, and the man of

business, in the hearing of the party, desires the witness to sign as witness to

the party's subscription, the party allowing him to do so without opposi-

tion " (Bell, Attestation of Deeds, 273). It is not necessary that the witnesses

either act or sign together. The deed may l)e signed in presence of one

and acknowledged separately to the other, or acknowledged to both at

different times separately {Hogij, 1864, 2 M. 848).

Wlio is a witness ? It is not necessary that the witnesses be specially

called as such. A " casual, accidental, or concealed witness "will not do.

It is enough if the witnesses " are legitimately present, and openly stand by

and see what is done" {Tener, 1879, 6 E. 1111).

The witnesses may sign at any time before the deed is registered for

preservation or produced in judgment, and even after the death of the

granter {Arnott, 1872, 11 M. 'c>-l\ Stewart, 1877,4 E. 427; Tener, supra);

but obviously delay is very dangerous, for if one of the witnesses were to

die before signing, there would be no remedy short of re-execution, which

might not be possible. If the same witnesses attest more than one sub-

scription, they need strictly sign once only, even though the attested

signatures be adhibited at different times and places {Edmonston, 1749, M.
16901) ; from which it appears to follow that a deed signed by A. before X.

and Y. as witnesses, and ])y B. Ijefore Y. and Z. as witnesses, would be

effectual though Y. signed once only, provided, at least, he did so after both

A. and B. had signed. But such a practice is quite unknown, and of course

should not be adopted.

Though it is necessary to the validity of a deed that the witnesses should

see the signature adhibited, or that it be acknowledged to them, a party

wdio gives forth an onerous deed, ex facie regular, will not be allowed to

found upon the non-ol>servauce of the Statute as creating a latent nullity

with the object of cutting down his own deed (Baird, 1883, 11 E. 153).

[Ersk. iii. 2. 11 ; Menzies, 108 ; Bell, Convey. 50 ; Dickson, Evidence, 423.]

Authentication of Alterations.

The ordinary alterations are : (1) marginal additions
; (2) deletions

;

(3) interlineations ; and (4) erasures.

Marginal Additions.—These require to be ex])ressly authenticated in

ordinary deeds. The usual way is by signing the Christian name on one

side and the surname on the other. But quccre whether initials would not

be enough, assuming that the signature was at the foot of the page ; also,

whether it ever w'as essential to refer to the addition in the testing clause,

though that was and is the universal practice.

Deletions and Interlineations are not usually authenticated in any way
except by mention in the testing clause. In the latter case, if an addition
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specified.

Erasurps.—The rule is tlial- ihf erasure must be specified in tlie testing

clause, and Unit that is en(.ugh. On tliis rule Ld. Young observes: " I

confess tliat I have always regarded «'ur law of erasure as mischievous

. . . It is i)eculiar to our law, and, with all our excellences, we have

our peculiarities . . . There are jieculiarities in every system. This is a

])eculiarity of ours, and 1 do not know the equal of it" {L'roirn, 1888, lo II.

oil). If not authenticated the words will be held j^ro non smpiis, the ellect

of which, again, will depend «>n the nature of the words and the clause in

which they occur, and its and their relation to the whole deed. But though

the words on erasure cannot receive efi'ect, the result is not t(j entitle the

objector "to read anvthing he jdeases in tlieir ])lace, even to the destruction

of* the deed" (Gollan, 180:5, 1 U. (H. L.) Of. : M^DoujaU, 1875,2 R 814,

1.(1. Orniidale, at p. Sl^l').

liy the Act 6 & 7 AVill. iv. c. 3:^ erasures in instruments of sasine (not

/irojrriix manihus) and iiistiuments of resignation aiJ ran. were declared

unehallengcalde on the ground of erasures, unless it was proved that the

erasures w^ere made fraudulently, or the recortl was not conformable to the

instrument as presented for registration : this was extended to all notarial

instruments by the 1808 xVct, s. 144; and a like provision is contained in

sec. r)4 of the" 1874 Act, ai)plicable to erasures in the record of any "deed,

instrument, or writing recorded in any Itegister of Sasines."

[:\Ienzies, 12.".: 15ell, Conrci/. 67; Dickson, Evidence, 442; M'Laren,

WIIU. L'8:l]

TiiK Testing Clause.

Xo testing clause is now essential, except for the purpose of authenti-

cating alterations. But in ])ractice, even when the provisions of sec. 38 of

the 1874 Act are taken advantage of, the deed will end with a short clause

in terms such as these :

—

111 witness whereof I luive subscril)ed these presents at EdinLurgL, on the 1st day of

^rav 1890, before the witnesses hereto subscribing, who.'^e designations are appended tu

their .signatures. ^i- ^^

C. J>., Writer to the Signet, Edinburgh, Witness.

E. F., Clerk to the said G. D., Witness.

Sucli a form is ecpially a\ailal>l(' when there are two ov more granters,

if they all sign before the same witnesses. Ihit if not, it is necessary either

to name and design the witnesses in the testing clause, as l)efore 1874, or

to adil doC([uets in the form familiar in English deeds and in ordinary

transfers of stock, so as to attach the proper witnesses to the signature or

signatures which they attest.

It has been seen "that the wdtnesses' names never were es.sential in the

testing clause, i»rovided, that is, that the designations given in that elau.se

clearly refer to the subscribing witnesses. Accordingly, an erasure in the

name of a witness in the testing clause has been held no objection

{M'DouijaU, 1875, 2 K. 814). Nor is bad spelling a defect. B.ut an error

in the name was fatal before 1874, if not corrected in time, and it will still

be a defect, though curable under sec. 30 {llichardson, 1801, 18 B. 1131).

The reason is that ex facie the witness signing and the witness designed

are not the same man, and therefore the subscribing witness is not

designed, and the Act 1681 is violated. Olndonsly, it is not easy to say

what is such an error as will have this efiect (Dickson, 438, and cases cited).

In Richardson the witness' name was "Boberton" and the name in the



138 DEEDS, EXECUTION OF

testing clause was " Eobertsoii." Authority to correct was given, LJ.

M'Laren, however, suggesting a question wlietlier " a bhnider such as we
have here would have invalidated the deed at common law."

[Menzies, 117, 167; Bell, Convey. 58, 233; Dickson, Evidence, 439.]

Tlie testing clause may be filled up at any time, even after the death of

the })rincipal party (Ld. Ormidale in Veasey, 1875, 2 E. 748), i.e. so long as

the deed has not been registered for preservation or produced in judgment.

"A testing clause which may have been, and probably was, inserted after

subscription ought not to contain, and cannot legitimately contain, any
terms which would, if given effect to, cut down or modify the agreement
whic'li tlie parties had in point of fact executed" (Ld. AVatson in Blair, 189G,

2:5 \{. (H. L.) at ]). 48). Apparently this holds even though it were proved

that the testing clause, at least to the extent of the special matter imported,

had been written before subscription {Smith, 1877, 5 E. 97 ; on this head see

the references by Ld. Kincairney and Ld. Sliand to Smith in Blair, at pp. 43
and 52). In Blair's case the addition liad manifestly been written after the

signatures.

NoTAitiAL Execution.

When a party to a deed is unalde to write, he may have tlie deed

executed for him Ijy a notary public or justice of the peace ; a blind person

may so execute ; and in the case of wills the parish minister is entitled to

act " as notary public in his own parish."

Notarial execution is dealt with in the Statutes 1540, c. 117 ; 1579, c. 80
;

and IGSl, c. 5, all before referred to (p. 400) ; and by the 1874 Act.

The Act of 1579 recpiired that all writs relating to heritage or to move-
ables over £100 Scots should, if the party could not write, be executed by
two notaries and four witnesses. This remained law to 1874. The amount
was calculated from the point of view of the oljligant. A corroborative

obligation in excess of £100 Scots might be executed by one notary and two
witnesses (Jack, 1671, Mor. 12975, 16836). As regards wills of moveable
estate, Erskine (iii. 2. 23) and Stair (iii. 8. 34) are clear that one notary and
two witnesses were sufficient, no matter what might be the amount of the

estate. A douljt was at one time suggested {Galletly, 1843, 6 D. 1), but

the rule was recognised in a recent case (Ld. M'Laren in Camphell, 1895,

22 E. 443).

The Act 1681 rerpiired that the granter should touch the notary's pen in

token of warrant to subscribe, and that this sliould lie in presence of the

witnesses.

liy tlie Act of Sederunt 21 July 1688 it was required that the notaries

should Ije satisfied of tlie identity of the granter.

If two notaries signed, they did so ttnieo contcxtu ; all four witnesses

attested each and l)oth of tiie signatures
; and, in any case, the notaries signed

in presence of the witnesses : acknowledgment to the witnesses was not

enough, nor is it now.

The 1874 Act has made very considerable changes. The section (41) and
schedule (1) are in tlie following terms :

—

Without prejudice to the pressent law and practice, any deed, instrument, or writing,

whether relating to land or not, may, after having been read over to the granter, be
validly executed on behalf of such granter who from any cause, whether permanent or

temporary, is unable to write, by one notary public or justice of tlie peace subscriljing the
same for liim in his presence and by his authority, without tlie ceremony of touching the
pen, all before two witnesses ; and tlie doc(iuet thereto shall .set forth that the granter

of the deed authorised the execution thereof, and that the same had been read over to
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liim ill ]ireRence of tlie witnes.ses, Sudi dooqiu't may be in tlie form set forth iu Seli(;dulc' I

hert'to annexed, or in any words to the like ellect.

The schedule runs : By authority of tlie above named and designed A.Ji., who declares
that he cannot write on account of sickness and Itodily weakness [or, never having taught,
iir utherunse, as tli£ case vtay he], I, C J). [(Ic.tiijn him], notary jiublic [or, justice of [leace for
the county of {name it), or, as regards wills or other testamentary writings executed l>y a
parish minister as notaiy puhiic iu his own jiaiish, minister of lint parish of (unme it)],

sul)scrilie these presents lor him, he having juilhoiised me for that purpose, and the s.ime
having been previously read over to him, all in presence of the witnesses before named
and designed, who subscribe this doc([uet in testimony of their having heard (or, seen)
authority given to me as aforesaid, and heard tliese jjresents read over to the .-viid A. J:.

E. F., Jritiiess. (Signed) Nutanj Public
G. H., IVitnesx. [or, Justice of react, or, I'arish Minister].

In order to see the changes introdnced l)y the Act, it is necessary to state

tlie essentials prior to the Act, as to which see Aitchison (1870, .'J II. 388).
These were : (1) authority given by touching the ])en (2) and given so as to

show untlcrstandiiig of what was l)ciiig done, and lor that ])in-pose the
granter ought to have stated the fact and specitied the cause of his inahility

to write; and (3) these things must have been done iu ])resence of the
witnesses. The docquet required to set out the first and tliird points, but
not necessarily the second.

Now (1) one notary and two witnesses are sullicit-nt in all cases: (2) a
justice of peace may act in place of a notary

; (3) the ceremony of touching the
})en is abolished, but authority must still be given

; (4) the declaration of in-

ability to write, and the reason why, is essential; (5) the deed must be read
over to the granter hrforc signing

;
(G) all these things—authority, declaration,

and reading—must be in presence of the witnesses ; and (7) they must all be
set out in the docquet.

Authority.—The schedule expressly contemplates that the authority
may be by W(jrd or act. A'arious diftictdties may l)e figured by a combination
of inability to write with the want or loss of some of the senses ; but practically

such cases, if serious, would ])rol>ably be met by judicial management.
Declaration.—This rests upon the schedule only, and not upon sec. 41

otherwise than by reference to the schedule. The word " declares " would
naturally imply that it was to be verbal, but that might be impossible; and
in that case, at anyrate, it would no doidjt be sufficient if nuule by act, in

like manner as the authority may be given, e.g. a nod of assent in answer
to a ([uestion.

Beading.—This must Ijc previous to the signing. It is not expressly
stated that the notary must be present; but tliat is implied, for he nuist

testify to the fact in the docquet ; and how is he to do that if he was not
present? But it certainly is not necessary that the notary should be the
reader. Nor is it necessary that the reading be done by either of the
witnesses

; but there is no objection to that course, though in that case the

statement that both witnesses "heard these presents read" is not very
hap]>y. Then suppose the granter is deaf, the reading is an idle form ; but,

being a statutory solemnity, it must not be omitted, though it would be
prudent to have it sup])lcmcntc(l by a second reading ah >ud by the granter him-
self in presence of notary and witnesses, and to set forth the fidl fuels iu the

docquet. The reading by the granter could not be relied upon by itself alone,

for the statutory solenniity is that the deed shall be " read over to him."
Another questimi is : "What is " reading over "

? Of course the only practical

advice is to read everything verhatim ; but is that essential ? and separately,

assuming that it is, and that in fact it has been done, will any. and what,

variation of expression in rec(trding the fact in the decciuel lie fatal (
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These questions came up, Imt wei'c not decided, in Watson (188."), 11 li. 40).

In that case the docquet bore that the deed had been "gone over and
explained," and the party su]iporting tlie deed oflered to prove that it had
been read nrhiifim. Ld. Adam (Ordinary) refused a proof: but the Second
Division (Ld. liutherfurd Chirk dissenting) alknved proof Itefore answer,

\viih a careful reservation of o[)inions; and the case was settled. It cannot
lie maintained that the expression "read over" in the docquet is essential,

for the Act allows "words to the like effect" {Aifchison, 187G, :3 1{. 388).

lUit of course tiie words used must not be inconsistent with "readino- over,"

as the.se words may be interpreted. On that point it is possible to doubt
whether it is essential that everything which is signed must be verhatim

read, e.g. an inventory of titles annexed to the deed : it is " the deed " the

reading of which the section states is to be set out in the docquet.

Witnesses' Presence.—The docquet is express that the authorit}' must be

given, and the reading take place, in presence of the witnesses. It is not so

exi)ress that the declaration of inaljility to write, and the cause of it, must
1)6 made in their presence, but it is thought that such is clearly the correct

view, both because the words " all in presence of the witnesses " are broad

enough to cover it, and also because the whole is one act.

Docquet.—It has alwavs been, and still is, necessary that the docquet
should be holograph {Henry, 1871, 9 M. o03 ; Irrme, 1892, 19 II. 458

;

CampleU, 1895, 'I'l E. 443). Where two notaries acted there might either

be one joint docquet holograph of one of them, or two separate docquets, one
by each, and both holograph. Assuming that the docquet has been omitted,

or is not holograph, or is otherwise defective, the question arises whether it

can be cured, and particularly whether s. 39 of the 1874 Acta])plies. Irvine's

case referred to an inter viros deed ; Camjilell's to a will. In l)oth it was held

that the error could not l>e remedied. In Irvine it was said, with reference

to the attempted use of sec. 39, that if the attempt was to prove that the

notary signed the docc|uet, that would be futile, for the doc(piet must be

holograjjh ; and if it was to prove that the deed was " sul)scribed by the

granter," that was impossible, for it was subscribed by the notary. In
Camjiibcirs case it w^as proposed to sup})ort the will by obtaining a new and
hologra])h docquet from the justice of peace who had acted ; liut this was
rejected, l»ecause (1) the execution must be in presence of the granter, and

(2) it is incompetent to make a will for a person after his death.

Signatures.—Prior to 1874 it was not essential that tlie docquet should

1)6 signed (CV//n?, 173], Mor. 16842; Gordon, 1765, Mor. 16818; Skinner,

1883, 11 1{. 88). ])ut of course that would not a])])ly to a joint docquet of

two notaries, holograph of one but not signed by the other. Under the

1874 Act the docquet must be signed both by the notary and witnesses

;

and it is thouglit that the witnesses as well as the notary must, in addition,

sign tlie deed, that is, that they must sign both deed and docquet separately.

The notary signs both deed and docquet sim])ly with his own name, adding
" X. P." or " notary pul)lic " to his signature to the deed, and notary public to

his signature to the docquet. The testing clause runs exactly as if the

granter of the deed had liimself signed, and takes no cognisance of the fact

of notarial execution.

The notary must have no interest in the deed (Goruioel.:, 1583, Mor.
16874; Ferric, 1863, 1 M. 291). It has been held that the same notary
may not act for opposing parties to a contract {Craig, 1610, Mor.
16829), but this has l)een held not to apply to a mutual will by two parties,

revocable by either {Grarnie, 1868, 7 M. 14) ; in whicli case doul)t was thrown
on the earlier judgment. The view indicated was that there was no statutory
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imlliLy, ihuiigh under cuilaiu Liieuiiistauces the fact might he entitled

to weight.

While blind persons may, if they choose, execute their deeds notarially,

they are, in their ojition, entitled in siihscrihe for themselves, like any other

])erson. If they adopt the former method, all the rules regulating noUirial

execution will apjdy : hut in the latter ease it is not necessary that the deed

he read over to the granter, thougli under the circumstances that is a very

l»roi)er step. The reading is not in th(! least necessary in point <if solemnity,

hut the want of reading may he im})ortant on an entirely different matter,

viz;, understanding and consent {J^J. Fife, 1H2:>, 1 Sh. App. 40<S ; Ka-, IHol,

15 S. 08:'.).

The following is an articulate statement of what ought to he attended to

in cases of notarial execution, so as to avoid even the possibility of (piestion :

1. ( Jranter, notary, and witnesses meet together, and all remain till every-

tliing is done and comjileted.

•2. The whole deed, with anything annexed whieli is lo l)e signed, is read

,d<iud irrbatim by the notary or one of the witnesses, or anyone else. If

the granter is deaf, see ]>. 41U.
.*'.. The notary asks the granter whether he is able to write, and obtains

answer in negative.

4. The notary asks the granter the cause of inability to write, and gets

sullicient answei'.

5. The notary asks the granter whether lie desires and authorises liim

(the notary) to "execute the" document on behalf of the granter, and gets

answei' in alliruiat ive.

<i. The notary signs eaeli jia^re willi his own signatiu'e, adding " notary

)Mil,he,"or "X. p."

7. The witnesses sign tlie last i>age.

S. The testing clause ought to be tilled u]i then and there, for the

docipiet refers to the witnesses as "al)o\e named and designed."

n. The notary writes his hol()gra])h doequet in strict accordance with

Sehcil. I of 1874 Act, and signs it, adding "notary public."

10. The witnesses sign the doc([uet.

[Menzies, 106: Bell,"6'o?wc3/. :'.'.»
: Dickson, Evidence, 417.]

SrECIAl. l.Ml'OSirioX .\NI) llKI.AXATION OF SOLEMNITIKS.

Within certain limits it is allowal^le to create self-imposed solemnities

anil to dispense with those which the law t'u joins. The leading ease usually

quoted k Kas))ti/(h (1821, 1 Sh. App. (i.'.). A Scoto-Indian, on his return,

executed a will which Ixn-e to be signed and scaled AVhen found, tliere was

no seal: a iiiece had been cut away, on which the seal had ])resumably been

allixed: but the document was signed and duly tested. It bore ui»on it

several alterations and notes in pencil and red ink, indicating an intention

to make a new will. The House of hords, I'eversing the Judgment (.f the

Court of Session, refused etVect to the will. The case is thus not exactly in

].oint on the ([uestion whether failure to jail on the seal would have i>rc-

vented the will taking efVect, though that view was indicateil. Ihit see

Ycc(tH (18:5:'., II S. Ol.")), where ;i holograjjli deed was sustained though

witnesses had been invoked aiul their attestation was defective. And. in any

case, would the rule apply to an onerous inter riro.^ deed which has been

acted on ;

Special jirovisions in the constitutions of companies are presumed to he

for the benelit and in the option of the company (Dickson, 440, and cases

cited).
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The cases in uhieh it has been lield i)erniissil)le to relax the recjuirements

of the general law are based upon the principle of adoption. Thus a testator

in a will, executed according to law, may lay down his own rules as to the

form and fovnuilities which shall allow codicils thereto to receive effect,

pr^)^•ided thev are such as will admit of practical application ( IVilsoii, 1861,

24 D. 1G;5 ; roi(n(/, 18G4, 3 M. 10 ; Croshic, 18G5, 3 M. 870). And a fortiori

the same will ajjply to prior informal documents identified and adopted in

a formal deed.

[I3ell, Convey. 84 ; Dickson, Evidence, 447.]

Holograph Wkitixos.

It is the privilege of holograph writings that they do not require witnesses.

Xor even before 1874 was it a solemnity that the writer should be named, i.e.

that the deed should expressly bear to l)e holograph ; and apparently neither

do the other statutory solemnities apply {Cranston, 1890, 17 If. 410—last

page only signed ; M'Laren, Wills, 270).

In order that a deed may be effectual without witnesses, it is not

necessary that it be n'v&fti^iv^i holograpli. It is enough if the essentials are

in the granter's writing {Christie, 1870, 8 M. 461; Miitland, 1871, 10 M.

79). As to what are the essentials, see Macdoncdd (1890, 18 li. 101). That

was the case of a printed form of will, purchased by the testator, who filled

up the blanks and signed without witnesses. The })rinted matter included

"the words of conveyance and the property conveyed : the Ijeneficiary w^as

named and designed in ]\IS. Held that the deed was not holograph

;

dissenting Ld. M'Laren, who expressed the view tliat the Scottisli Statutes

on the sul)ject of authentication did not apply to such a document. See

also A:s Executors v. £., 1874, 11 S. L. IJ. 259.

A document can l)e holograph of one person only; and if written by one

and signed by him and others, it will not bind the latter, and it may or may
not bind the writer, according to its nature {Miller, 1835, 13 S. 838 ; M'Millan,

1850, 13 D. 187). In the latter case a mutual will was sustained as regards

the estate of the writer. A document, holograph of one of tlie ])artners of

a firm, and signed by him with tlie firm's name, ])inds tlie firm, if within a

partner's powers {Xishet, 1869, 7 M. 1097).

After a certain amount of fiuctuation in judicial opinion, it is now held

tliat a holograph writing must be subscribed, even thougli the granter's

name is set out at the beginning in his own handwriting. In inter vivos

contractual deeds rci interventus may operate ; but the lule as stated is now
fixed with reference to testamentary writings {Skinner, 1883, 11 K. 88

;

Goldie, 1885, 13 It. 138).

Holograph deeds are not probative {Cremston, sivprct). They certainly

are not if they do not bear in gremio that they are h(»logra]:)h. In that case

the i^arty claiming under the deed is bound and entitled to prove that it is

holograph, wliich was of the nature of an exception to the rule that con-

descendences to support improbative deeds were not allowed after 1681 and

before 1874. And it is not enough to prove that the deed and signature

are in one handwriting ; it must be proved that it is the writing of the

alleged granter {Anderson, 1850, 20 D. 1326 ; affd. 3 Macq. 180). If, on the

other hand, there is an exjn'ess statement in (jremio that the deed is

holograph, the onus is on the cliallenger {Waddel, 1845, 7 D. 605). The
general rule is that ]iologra])h writings do not ])rove their own dates, with

two exceptions : (1) acknowledgments of intimations of assignations (^«rZ

Selkirk, 1708, iiobertson's App. 1), and (2) testamentary writings (1874 Act,

s. 40). This last point became of much less importance on the abolition of
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the law of deatliljcd in 1871. All li()ln(rra])li writings containin<,' or ini])orting

an obligation fall under the vicemiial linulali(jn introduced )>}' the Statute

1669, c. 5. The ellect is that, after the lapse of twenty years from tlie date

of the document, the authentieity of the writing and subscription must be

proved by the oath of the del)tor or his rejjresentative.

[Ersk. iii. 2. 22; Menzies, l:J2 : J Jell, Cunccy. 78; i>ickson, Ecidcacc,

^WS ; M 'Laren, Wilh, 287.]

Testamentauv Writings.

A will of moveable property, executed according to the law of the ]ilace

of execution, is eftectual lierc at connnon law (rurvis, 1861, 23 D. 812).

This was confirmed by Statute (24 & 25 ^'ict. c. 114) as regards tlie wills

of ]5ritish subjects. That Act ])rovides

—

1. The will of a British subject made out of the United Kingdom is

effectually executed, as regards personal estate, if made aec(jrding to the

forms of (I) the jdace of execution, or (2) the testator's domicile at the time

of execution, or (.">) the part of the liritish Empire where he had his domicile

of origin.

2. The will of a British sul)ject made within the United Kingd<nn is

effectually executed, as regards ])ersonal estate, if made according to the

forms of the place of execution.

3. No change of domicile after execution revokes the will or ahects its

construction.

The Act is limited in two respects, for it ai)plies only to wills

(1) of British subjects, (2) dealing with personal projterty. As has

been stated, the common law is wider so far as regards the first restric-

tion, and the second has been removed by Statute (31 & 32 "S'ict. c.

101, s. 20). It is provided that any testamentary writing shall eflectuall}-

carry heritage if it (1) contains, " irifh reference to SKch himh^' any

words which would be sufficient in the case of personal estate, and (2)

is executed "in the manner re([uired or permitted in the case of any

testamentary writing Ijy tbc law of Scotland." Accordingly, Scottish

heritage may be effectually carried under a will made in any country

of the world according to the forms there used in the execution of

wills, i)rovided the intention appear to carry Scottish heritage, or

the testator's whole estate without exception (Connrl, 1872, 10 M. 627
;

,Stu(hl, 880, 8 Pv. 249; Broun, 1890, 20 S. L. li. 76). Sui-jH-se the

law of the place of execution prescribes different forms for wills of

real and personal estate respectively, that the latter oidy have been

adopted, but that the intention is clear to convey Scottish heritage—2?n'o?

ju7-is here ?

See further, TT(ilogva]ili Writings, supra.

UniKi; i'KiviLi-x.Ei) Deed.s.

These include

—

1. Crown writs. It appears that the Statutes do not apply to these writs

(Catf0)1,1874,U\ASS). Astochartersof 7(oro</rtw»sfrom the Crown or rriiice,

see sec. 88 of the 1868 Act: and as to llie sovereign's ]irivate estates, 25 v^- 26

Vict. c. 37, s. 6.

2. Foreign deeds made out of Scotland, and valid according to the laws

and forms ol the place where they are signed, are allowed effect here (Ersk.

iii. 2. 39). But this does not extend to actual infer rivos conveyances of

Scottisli luMitaue (K Dalkeith, 1729, :M. 4464). th<nigh it does apply to



144 DEER

contracts for sale of such estate {Cionnr/hainc, 1706, M. 4462). Quccrc,

whether it inchides a factory and commissiou giving power to convey
heritage ?

3. Writs in re mcrcatoria. These inchide " all the ^'ariety of engagements,

(tr mandates, or ackn(nvlcdgnients which the infinite occasions of trade may
require." The privileges of such writings are : they require no witnesses

;

they enjoyed innnunity from the otlier statutory solemnities while these re-

mained in force ; they may be signed by initials or by mark ; and they prove

their own dates, at least for their own proper purposes (I>ell, Com. i. 342).

4. l>ills, promissory notes, and cheques have the same privileges, whether

in re }iicrcatoria or not; but to warrant summary diligence, bills and notes

must be dated and signed.

5. Quasi-i\\<\\Gm\ writs. In this class prorogations of submissions

{Gordon, 10 Dec. 1812, F. C), devolutions to oversmen {Kirkaldy, 16

June 1809, F.C.), decrees of judicial referees, and opinions of counsel

on joint memorials (Frascr, 1850, 7 Bell's App. 171) are effectual without

the statutory solemnities.

6. Deeds by companies under the Companies Acts. The 1874 Act, s. 56,

})r(:)vides that any deed may, after 1 October 1874, l)e validly executed on

behalf of any company i-egistered under the Companies Acts, by being

sealed with the company's seal, and signed by two directors and the

secretary, with or without witnesses. It is to l)e observed that deeds

executed under this authority without witnesses will be outside the relief

available under sec. 39 of the 1874 Act, for it is limited to deeds "bearing to

be attested by two witnesses."

7. Special statutory relaxations. Many Acts of Parliament, l;)oth public

and private, allow documents to be attested by one witness. Among these

are the Companies Acts and the Merchant Shipping Acts. The Marriage

Xotice (Scotland) Act, 1878, authorises writs thereunder to be executed by
mark (41 & 42 Vict. c. 43, s. 16).

8. Deeds not " of great importance." It has been laid down that the

statutory solemnities are not required in deeds relating to personal property

only, and involving not more than £100 Scots (Ersk. iii. 2. 10-13).

[Menzies, 135 ; Lell, Convey. 88 ; Dickson, Evidence, 452.]

DC8r.—The hunting of deer appears to have been regarded by Stair

as inicr rajalia (Stair, ii. 3. 68), but this view is not borne out by the other

institutional writers (Ersk. ii. 1. 10). It lias now been definitely decided

{D. of AUiolc, 1862, 24 D. 673) that Stair's opinion is erroneous. In that

case the Court decided that a Crown vassal, infeft in a royal forest, is not

entitled to go on land of a neighbouring proprietor in pursuit of deer which
have strayed from the forest, or to prevent the neighlxjuring proprietor

from shooting deer within liis own march. The more recent case of

Hcmminf) (1883, 11 Ii. 93), decided that the reservation by a subject-

sujjcrior of right to all deer on tlie lands granted does not confer a right

of hunting or stalking deer over them. The only two modern Statutes

which would ap])ear to afford protection to deer are the Day Trespass Act,

2 & 3 Will. IV., and the Game Licence Act, 23 & 24 Vict. c. 90, although

an abortive attempt was made in 1885 to include deer in the Ground Game
Act of 1880, so far as the tenant of cultivated land was concerned. Any
further restrictions on tlie killing of deer must be looked for in Statutes of

a very much older date, and of a class now generally considered in desuetude.

A considerable number of enactments are extant, dating from 1551 to 1600,
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which restrict the manner of taking deer, impose fines on the buyers and
sellers of venison, and declare anyone; killing deer in the park or enclosed

place of another to l»e guilty of theft (see also Hume, i. 82): but, up to the

end of the .seventeenth century, it would appear that the taking of deer in

unenclosed iilaces was nut a crime, excejjt in so far as the manner of killing

mitzht constitute an oHence against one of the minor Statutes above

mentioned. The last and most important of the series of enactments prior

to 1790 is c. ol, 1G21, which restricts hunting and hawking to those in

possession of a ])loughgate of land. This Act has been several times held

to be not in desuetude, ami its i)rincij)le is e.xtended by the case of

Breadalbanc (Mor. 4999; atW. 1791, ?^ I'at. 222), which decides that a

proprietor is entitled to interdict anyone from killing game on his

unenclosed lands.

The law stands thus :

—

1. Deer are included in the Game Licence and Day Trespass Acts.

2. The destruction of deer at any time, even on unenclosed lands, may
be met by interdict.

3. The destruction of deer at any time, without the permission of the

proprietor, by a person not possessed of a ploughgate of land, is an offence

against the Act of 1621, c. 31 (see Journal of Jurisprudence, xxix. p. 292).

Defamation.—Defamation is literally the taking away of reputa-

tion. In law the term is most generally applied to the uttering of state-

ments, either orally, or in writing, or in print, injurious to the reputation

of persons. 15ut there may be defamation of the quality of goods, or of the

title to them, whereby the owner thereof suflers injury. And defamation

may be effected, not merely by words, but by pictures, statuary {Monson, L. li.

1894, 1 Q. B. 671), and signs, or by acts. The law acknowledges reputa-

tion as a valuable possession, and therefore the taking of it away is as

illegal as theft. Defamation thus entitles its victim to a legal remedy,

and this remedy is now, in Scotland, solely by action for damages, except

in the case where tiie defamatory statement is made of a candidate at a

parliamentary election, when it is ]iunishable as an illegal practice, and

in the case where the act of defamation has not taken place, but is

anticipated, when interdict is in certain cases competent to prevent its

taking place. Formerly a (piasi-criminal remedy could be obtained, by

those who had suiTered from defamation, in the Commissary Courts.

Damages, a fine, and a palinode could be concluded for. But this remedy

has fallen entirely into desuetude. In the following statement of the law,

for convenience' sake, defamation will l)e spoken of as if effected solely by

words, it being understood tliat the same rules apply mutatis mutandis

when it is effected in the otlier ways above mentioned.

It may be broadly stated that any repute which a person, or his

possessions or })roductions, possess, and which has an a}>]'reciable

monetary value, is protected by the law, though in different degrees,

against defamation. The repute most usually defamed is the moral

reputation of individuals, and this is the one which the law most strictly

protects; but people are also protected against imputations which will

tend to affect their .social status, or on their financial condition, their fitness

for their vocation or profession and their conduct in pursuing it, their mental

and bodily condition, their title to their property, the quality of their

goods, their public position, and even against im]nitations on others by

which those who sue can prove they Ikin e suffered. The following cases

VOL. IV. 10
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will exemplify this general statement, and will show hi what circumstances,

and to what extent, the law will protect against the various kinds of

imputation :

—

Defamatory Imputations.—{a) Any imputation against a man's moral

character is actionable (L. J. C. Inglis, p. 485, Uroirulic, 21 1). 480).

Thus, it is defamatory to say that a person has committed adultery {liankinc,

21 D. 1057), or has cheated (Smith, G D. 565), or has made false balance-

sheets (Martin, 1 S. L. T. 499), or has hed (Milne, 21 II. 155), or has pre-

tended to be someone else in order to deceive the public (Johnstone, 2 E.

836), or makes a livelihood by swindling (Dreir, 24 1). 649), or has com-
mitted fornication (

Watson, 24 I). 494), or is tlie parent of an illegitimate

child (Stephen, 3 M. 571), or seeks to seduce girls (Milne, 20 Ii. 95), or to

call a woman a whore (Allan, Hume, 639). All accusations against persons

that they have committed offences against the laws, provided at anyrate

that the oflences are punishable with imprisonment, are to l)e treated as

charges of immorality, and are defamatory. Thus it is defamatory to say

that a person keeps a brothel (Frccser, 13 J). 289), has been guilty of con-

spiracy (Nelson, 4 M. 328), has embezzled (Maekie, 13 1). 725), has been

guilty of tire-raising ( Watsons, Hume, 624), has committed forgery (Ingram,

20 R 771), bas obtained money on false pretences (Macleod, 18 E. 811),

has committed murder (Paul, 11 E. 460), perjury (Gray, 15 S. 1296), or

rape (Finlay, M. 3436), has poached (Brcnndie, 21 D. 480), poisoned (Reiel,

19 E. 775), or committed sodomy (Iiiehanlson, Hume, 623), has been guilty

of sedition (Loioe, 7 D. 247), or shebeening (CooJc, 29 S. L. E. 247), or has

committed theft or robbery (Hose, 9 1). 12 ; Moore, 20 E. 712). It seems
doubtful whetlier a false accusation against a person of having committed
a mere police offence, for which the only penalty is a tine, and where there

is no element of immoral action apart from the mere breaking of the law,

will found an action for defamation. In England, it would seem that it is

not slanderous to accuse a man of an offence punishable only by tine (per

I'ollock, V>., Wehh, 11 (,). B. D. 609). But the English law is complicated

by its distinction between slanderous, i.e. spoken defamatory words, and
libellous, i.e. written or printed defamatory words, and it does not appear
whether an accusation of a police offence merely punishable by fine would,

if uttered in writing or print, be held libellous. A charge of immorality
need not be specific in order to entitle tlie person against whom it is made,
to recover damages for defamation. Eightly or wrongly, it has been
expressly lield that general charges and epithets which involve immoral
conduct are to be held as defamatory, and give good ground for action (per

L. J. C. Inglis, Brovnlie, 21 D. 480). Thus it is defamatory to call a

person a Ijad lot (Green, 6 E. 318), a blackguard (Bron-nlie, 21 J). 480), a

disgrace (Newlanxls, 12 S. 550), a rascal (Harkes, 24 D. 701), a scoundrel
(White, 10 D. 332). And even words whicli do not involve moral turpitude,

but merely attrilnite qualities or acts to persons which are generally

regarded as reprehensible, are defamatory. Thus it is actionable to say a

man is of brutal character (Croucher, 16 E. 774), or to hold him up to dis-

credit and contempt (Lence, 7 D. 117), to say a man's conduct is dishonourable

(Macrae, 16 E. 476; Bruce, 19 E. 482), but it is not actionable merely to

say a particular act is dishonourable (Turnl>uJI, 19 E. 154). It is also

actionable to say that a man's conduct is treacherous (i/f7^2:^('s, 13 S. 1136;
Gricrson, 43 Sc. Jur. 190), or that he is a coward (Russell, 15 S. 881), or

that he is a scoffer at religion (Macfarlane, 14 E. 870), or is a designing

person (Henderson, 17 D. 348), or is a hypocrite (Brourn, Hume, 640), or to

say he has uttered a libel (Home, 10 S. 508 : Milne, 20 E. 95), or been
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guilty of oppression (Herdman, ]\I. 13987), or is a plagiarist (Leslie, 3

Murray 157).

(b) Words which impute a social ofleiice are defamatory (see Ld. M'Laren,

Milne, 20 Ji. 95). The injury to tlic person ahout whom such words are

used is that they tend to ailect his social status. Many of the imputations

last mentioned under the head of imputations on the moral conduct, could

also be classed under this. In addition to those instances, it may be noted

that it is defamatory to charge a man with blasphemy {Duvh((r, 11 D. 587),

to call him a calumniator (Rus'^rl/, 15 S. 881), to say lie is disloyal (Lour, 7

1). 117), or destitute of the feelings of a gentleman (Macbiy, US. lO.'H),

or that he is a common informer (Gmliavi, 13 1). G34).

(c) Imputations on a person's financial condition are actionable if they

amount to statements that he is insolvent, or financially in such a bail cnn-

dition that it is not safe to have business dealings with him. Obviously

such imputations, though false, may bring to the person about whom they

are made the financial emliarrassment which they state already exists, and

the person may thus be most grievously injured both in public esteem and in

his business. "^The law therefore allows persons against whom sucli imputa-

tions have been falsely made, the right of obtaining damages. Thus, it is

defamatory to say that a man is bankrupt (Outram, 14 D. 577), or has been

(Bruce, 19 K. 482), or shortly will be so (Anderson, 18 R 467). And it is

actionable to say that a man is in financial difficulties ( Wright, IG E. 1004),

or has no means (Macrae, IG K'. 47G). JUit merely to say that a person is

poor is not per se actionalile {M'Laren, 21 D. 183).

(d) Statements that a ])crson is unfit for his vocation or profession, or

that he has acted improperly when following it, are actionable, as they may
seriously injure him in the eyes of ])ossibIe patrons or clients, and deprive

him of tlieir support. Thus, it is defamatory to say that a professional man
is unfit for duties which fall within the scope of his profession (Oliver,

3 S. L. T. 163 ; M'Kerehar, 19 K. 383 ; Auld, 2 R. 940), or that he has

neglected his duties (Hill, 19 E. 377), or that he has acted impr«i].erly in

the performance of his duties (liichardson, 7 E. 237). It seems doubtful

whether a charge of unfitness against a business man, from whom the law

requires no standard of proficiency before he is permitted to follow his

trade, is ;?<;?• sc defamatory (Biichan, 20 D. 222). But a charge of failure

to conduct his business properly may be actionable. Thus, to say of a

farmer that he neglects his farm, and does not cultivate it properly, is

defamatory (Dun, 4 li. 317 ; M'Keand, 3 S. L. T. 295). So, also, it is action-

able to say that an innkeeper keeps a dirty or disorderly hotel (Keay, 5 D.

407; M'lvcr, 11 M. 777). On the other hand, a distinction must be drawn

between definite though general charges against persons of being unfit for

their profession, and criticism on the manner they perform its duties.

Thus, it is not defamatory of a singer to say that she is unsuited for her part

(Crotty, Glegg im Beparafion, 501), Init any criticism which involves an

accusation of impro])er behaviour in the performance of duties is defamatory.

Thus, to charge a law agent with conducting cases for his own advantage

and without regard to the interests of his clients is actionable (J/ 'i?os^jV, 12

1). 74).

(e) It is defamatory to falsely say of a person tliat he is m^anc {Mack-

intosh, 2 II. 877), or that he is suttering from such diseases as are likely to

make him shunned by his fellow-creatures (Bloodworth, 7 Man. & G. 334).

The reason for allowing persons damages for such accusations, seems to be

that they are entitled to the society of their fellows, and that it is a wrong

to say anything which will tend to unjustly deprive them of that society.
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Of course, the imputation that a person is suftering from a venereal disease

is defamatory, on the other ground that it suggests that he is of inmioral

character.

{
/) It is actionahle to falselv sav that a person is not the owner of wliat

he is seeking to sell {Fhilip,ilmne, SQd : Banister, 4: BeY>. 17), unless the

person making the statement is bond fide claiming the thing for himself or

on behalf of oUiers. This is known as slander of title. Instances of this

kind of wrong are very scarce in Scotland, hut in England, where the

cases are more frequent, it seems to have been established that the

person complaining of slander of his title must prove that the statement

was false, that it was uttered without just occasion, and that it has

caused si)ecial damage (Odger, 3rd ed., 148 ; Ld. Low, Hariien Ltd., 4

S. L. T. 11 G). By sec. -.Vl of the Patents Act, 188:'., if any i)erson claiming

to be a j)atentee makes threats of legal proceedings against another for

alleged infringement, any aggrie^•ed person may apply f(jr and ol)tam

interdict and damages against the person using the thi'eats, if the alleged

infringement was not in fact an infringement of the legal rights of the person

making the threats.

(^)"False statements uttered without lawful occasion, and causing injury

to the owner, about a person's merchandise, seem to be a suiticient ground

for an action of damages. It is true that in one Scots case it was held not

to be defamatory to say of a baker's bread that it was poisonous and not fit

for human food {Broomfidd, 6 M. 563) ; but with this must be contrasted the

cases of Macrae, 13 E. 732, and Hamiltov, ]\I. 13923. In England, the

law appears quite settled in favour of such statements being actionable

{Western Counties, etc., L. \\. 9 Ex. 218). But it must be noticed, that

merely saying one's own goods are the best is not an actionable wrong to

another in the same trade (
White, L. li. [1895], App. Ca. 154).

{h) Statements by which persons are held up to public hatred and con-

tempt are actionable, and entitle the person complaining of them, if he

proves their effect, to damages (Cunnint/Iunn, G ]\I. 92G : M'Larcn, Glegg on

Ileparation, 497). But a mere holding up to public ridicule is not action-

able (M'Laughlan, 22 11. 38). The law of Scotland on this matter is in an

unsatisfactory position. It would seem, on the one hand, perfectly just that

a person should have a remedy in damages for false statements which have

been made by another without lawful occasion, and by which the person

complaining of them has been injured (Faterson, 20 E. 744). On the other

hand, it seems erroneous in such a case to ask the jury whether the state-

ments complained of exposed the ])ursuer to ])ublic hatred and contempt.

The questions to be asked of the jury are those points wliich, if proved,

constitute the wrong. These thiee points are, whether the statements were

false, were uttered without lawful occasion, and did injury to the pursuer.

It may be sound law to render a man liable in damages for having

exposed another to public hatred and contemi)t,—which is something else

than liaving, in the ordinary sense of the word, defamed him,—but it seems

more consonant with the cimstitutional privilege of liberty of speech that

a person should be allowed to say what he likes of another, however odious

it may make the other, i)rovided he keeps within the Ijounds of truth, (^n

the other hand, it seems quite just that a person should be liable in damages

for uttering false statements, without any lawful occasion for them, and

causing injury to others.

(i) It is sometimes an actionable wrong to A. to say something defama-

tory of P>. Ld. 1 )eas pointed tliis out in tlie case of North of Scotland Bank, 19

D. 881, which was a tyjiical case of the kind. There the bank sued a
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person who hud said that certain members of the conmiittee of management

had helped themselves to funds of the bank throiij^di the connivance of other

members. The bank averred injury to its credit by this statement, and

the action was held relevant. Ami when the defender had imjiuted

immorality to the pursuer's wife, the pursuer was held entitled to sue, on

the ground that he could recover for injury done to his trade l-y the

imputation {RitUiKj, L. E. 1 Ex. L>. 91).

IiinucmJo.—It fre<[uently happens that i)ursuers come into Court

complaining that words have been used alxjut them which appear iiniocent,

and do not seem to be defamatory. In this case the ]tursuers recpiire t(j

put on the words used a meaning which is undoubtedly defamat(jry. Tlu-

defamatory meaning ])ut u])on words not ex facie defamatory is called

the innuendo. There are two classes of words requiring an innuendo.

Fir>it, words which have iloul)le or ambiguous meanings, one of which is

defamatory, the other not. When such words are complained of, the

pursuer has only to aver that the words were used in their defamatory

meaning {Eothjcrs, 10 D. 882). Second, words which in their ordinary

acceptation are of innocent meaning. These require not only to be

innuendoed, l>ut facts and circumstances must be averred on record from

which, if proved, the jury may infer that the words were used in their

defamatory sense (Bri/donc, 8 li. 697 ; Capital, etc., L. II. 7 App. Ca. 741).

The Court will not allow a case to go to trial wliere words ex facie innocent

or of ambiguous meaning have been used, unless an innuendo is put on them,

and the Court is the judge whether the innuendo is, in the circumstances,

alleged by the pursuer, a reasonable one or not ( I.d. Wood in Mvllar, 15 D,

170). If the Court is of ojjinion that the innuendo is not a reasonable one,

it will not allow the case to go to a jury, because, if the jury found fur the

pursuer, the Court would have to reverse the verdict, on holding the words

could not reasonably bear the construction put on them by the pursuer

(Ld. Adam, Wavuh, 21 E. 326).

rrivilet/r.— In certain cnscs the law ])rotects persons who have used

defamatory words, from liability for having done so. This protection is

calletl ])rivilege. Privilege is said to be either absolute or qualified.

Altsolute privilege protects the utterer of the defamatory statement com-

plained of, from liability to the injured i«arty, no matter what the injured

liarlv can i)rove. (.,)ualitied ]irivilcgc jirotects the utterer of the defamatory

statement conq.lained of, from liability in tlamages, unless the injured party

proves that the words were uttered maliciously, and, in certain cases, without

])robable cause.

Absolute Frivilcf/e is usually a]i])lied to the com])lete protection afforded

by law to any utterances made by persons in certain pidjlic positions.

Action is denied to persons who seek damages for statements uttered by

persons in those ))ositions. The utterances thus protected are those of

Mendjers of i'arliament {Dillon, 20 L. IJ. I v. 000) made in Parliament,

of petitions to I'arlianu'nt {Kane, Ir. P. 2 C". L. 402), of judges {HaijjarCs

Trs.,2 Sh. Ai)p. 12:.; Ha, re//, 4: 11. 20:-: liohertson, 4 W. & S. 102) when

acting as such, counsel ( Williamson, 17 P. 905) when acting as such before

the Courts, witnesses (Mackintosh, 2 P. 877) giving e\idence in Court, and

jurymen {l!oi/al Afjvarium, L. P. 1892, 1 (,). I>. 431) when acting as such.

Not only are the judges of secular Courts absolutely privileged in^ their

statements when acting as such, but the members of Ecclesiastical Courts,

when exercising their "judicial functions in matters ]>roperly within their

jurisdiction, haVe the same privilege (Porfeous, M. 13937: Dunbar, 12 D.

284 ; Starrock, 11 D. 1220). And even the courts of Dissenting Churches
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and other Voluntary tribunals are absolutely privileged in statements made
by them within the scope of their powers, and with regard to persons who
have submitted themselves to tlieir jurisdiction {Thallnn, 18 1). 27). Judges

of ^Military and Naval Courts also enjoy the privilege {Dcncldns, L. li. 7

H. L. 744). Reports printed by order of Parliament are absolutely

privileged (3 c^' 4 Vict. c. 9). Contemporary reports of debates in Parlia-

ment and of ])roceedings in law courts, if fair and accurate, are absolutely

privileged {Wo>^on, L. P. 4 Q. B. 73; Maclcod, 20 P. 218). A person is

absolutely privileged wlio pul dishes accurately the contents of public

registers '(V('2c^o?2, G Bell's App. 175; Taylor, 15 P. G08). It lias been said

that the Lord Advocate is absolutely privileged in what he does in per-

forming his duties (per Ld. Young, M'Murclnj, 14 P. 72")); and there is no

reason to doubt this is so.

V€r'dc(>^.—The truth of a defamatory statement is, if proved, an absolute

bar to the ])erson com])laining of the statement obtaining damages
{M<icdonald, 17 F. C. :!27 ; MacMlar, 21 D. 222; BucJuin, 21 P. 379).

Ail persons are entitled to say what is true, and truth may therefore be

treated as a form of absolute privilege. A person pleading Veritas as a

defence nmst prove the truth of the precise statement complained of, and
not of some other {Gibson, 3 Murray, 208 ;

M'Kcnnal, Hume, 628). If the

statement complained of is a general accusation of a defamatory character,

the defender in his defence nuist set forth specific instances, which, if

proved, would justify the general statement {Hunter, 21 P. 800). A person

may plead that he never uttered the statement complained of, and that if he

did it was true {Mason, 13 D. 1347).

Qualified Privilege exempts persons who do not enjoy tlie higher or

absolute privilege, from liability for defamatory statements uttered by them
when occupying certain positions, or when uttering them on certain

occasions, or when making certain classes of statements, unless the persons

complaining can prove tliat tlie statements were uttered maliciously, and,

in certain cases, without probable cause. Thus, persons in official positions

are privileged in their statements made, pertinently or relevantly, to matters

within their duties {M'Lean, 16 P. 175; Grant, 12 S. 385; M'Bride, 7 M.
427; Crciif/, 3 P. 441; Beaton, 14 P. 1057). So, too, are persons when
litigating, if they make statements pertinent or relevant to the subject of

litigation {Selhie, 18 P. 88). And persons speaking in accordance with

their rights or duties as citizens have a qualified privilege. Thus, an
elector discussing a candidate for his district is privileged {Bruce, 19 P. 482),

and a citizen giving information of crime to the proper authorities is

privileged {Hassan, 12 P. 1164). Persons who are, or have been, in the

position of masters to otliers, are privileged in the characters they may give

of the latter to persons interested to know
(
Wedson, 24 I). 494). It would

seem, too, that wherever one person has an interest or duty to reveal

something to another, who has an interest or duty to learn it, the former

is privileged {Laufjldon, L. P. 4 C. V. 495), and the mere fact that a person

has an interest in the welfare of another may be sufficient to give the

former a privilege when sjicaking to the latter about a third party

{Milne, 20 P. 95).

Criticism.—The so-called privilege of criticism is properly no privilege

at all. Every person has a right to discuss other jieople's work and
actions, and such discussion, though hostile, is not defamatory. Criticism

is therefore permissible, and does not render the critic liable as for

defamation, unless tlie criticism involves charo-es against the criticised

of. a defamatory nature, as those are explained above. " There is no
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privilef,fe when, instead of commenting merely on the opinions in a

publication, or urguing against them, an opponent takes occasion to

cahnnniate the autlior " (Adam, ?, D. 1058). It is generally a jury question

whether a criticism is fair or is defamatory, but in perfectly clear cases the

Court will decide the matter (Gray, 17 K. 1185).

Fair licport.—A correct and fair report of a matter itself privileged is

privileged. Thus, a fair rej)ort of proceedings in a law court is pnjtected

(supra , Ai'sulute J'rivilrj/c). l^ut it seems that the privilege extends further,

and that fair reports of matters of public concern enjoy a privilege. In

England, this is so by Statute (51 & 52 Vict. c. 64). In Scotland, there is

no ""statute and but little decision ; but the cases of Finlay (M. oA'AO) and

Farishrs ( Mume, G34) seem to support the ])roposition that fair and accurate

reports (which do not require to be verbatim) of matters publicly transacted

are privileged.

Fair Retort.—The law recognises that a fair retort, though it be severe,

to an accusation or com]ilaint, does not render the person making it liable

in damages, so long as the retort does not reliect on the moral chaiacter

of the jjersou to wdiom it is made (Gra)/, 17 R. 1185). But the retort must

not go beyond meeting the statement to which it is a retort (Milne, 21

II. 155).

Malice and Want of Probable, Cause.—If there is any reason to suppose

that a person is })rotected by privilege in a statement complained of by a

pursuer, the latter should always aver on record that the statement was

made maliciously and without probable cause. In all cases of proper

qualified privilege the pursuer must show that the statement of which

he complains was made by the defender maliciously. In certain cases he

must show that it was made without probable cause. These must therefore

be averred on record, or otherwise in privileged cases the record will not be

relevant (Fcnton, 5 D. 705). There are two classes of cases of qvialitied

privilege where malice must be averred. Fird. Where the statement

complained of is privileged because it was uttered in judicial proceedings,

or by, or to, a public authority, it is not only necessary to aver malice, but

to set out on record facts and circumstances from which, if proved, malice

may be inferred (Laidlaw, 17 K. :'.94). Second. T.ut in other cases of

qualilied j.rivilege it is sufficient to aver malice, without setting forth the

facts from which malice may be inferred to have existed. The malice that

a pursuer requires to prove to have existed in the defender need not be

deliberate animosity to him. Ticcklessness in the use of words, a disregard

of the consequence of using them, constitute in law such malice as will

render a ])erson otherwise privileged lial)le (Urcpihart, 3 M. 032). Thus,

a person will in law be held to have spoken maliciously who utters

defamatory words regardless of their efTect. In actions against officials for

statements made in the discharge of their duties (Arbuckle, 3 Dow IGO),

against persons who have made reports or complaints to the proper

authorities (Douglas, 20 K. 793), and occasionally in actions against superiors

for statements made of inferiors when there is a special legal relation between

them (/////, 19 R 377), the ])ursuer must aver on record that the statement

complained of was made without probal)le cause, as well as nuiliciously.

In these cases, therefore, of qualified privilege, the pursuer requires to prove

both elements before he can succeed. It is for the Court, not for the jury, to

decide what facts will constitute a case of privilege (Maclean, 3 ]\Iurray 353).

It likewise is for the Court to decide wliat facts amount to legal malice or

want of probable cause. It is for the jury to find, on being told what

malice and want of probable cause are, in law, whether they, or either of
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them, existed in fact in tne case before them (per Ld. Ivory, Smith, 15 D.

549). . .

Issues.
—"When actions for defamation are tried m the Court of Session,

they ahnost invariably go before juries, to whom the question which they

have to answer is presented in an issue. The issue, in its simplest form,

asks whether the defender, at a specified time and at a specified place, in

the presence of specified persons, falsely and calumniously made a specified

statement about the pursuer, to his loss, injury, and damage. If the words

complained of are not po' se defamatory, the innuendo put upon them

requires to be set out in the issue. And if the statement complained of is

a long one, it is usual to quote it in a schedule, and refer to the schedule in

the issue itself. If the case is one where the defender is privileged, the

issue must ask not only whether the defender " falsely and calumniously
"

made the statement, but also whether he did it maliciously (and in the cases

specified above, whether he did it without probable cause). Whether the

defender is privileged or not is in the first place considered by the Court

before granting an issue (Ld. Medwyn, Fenton, 5 D. 705). In judging whether

there is privilege or not, the Court can only look to the pursuer's aver-

ments (Lockhart, 14 D. 452). If it is not clear from them that the

defender was privileged in making the statement complained of, the Court

will grant a simple issue, omitting the words maliciously and without

probable cause {licid, 19 K. 775). If, when such an issue has been granted,

it turns out at the trial that the defender was privileged, the pursuer may lead

eWdence of malice and (if necessary) of want of probable cause, if he has

averred them on record {Eankine, 1 li. 225). If he has not, he will not be

allowed to lead such evidence, and the defender will be entitled to a

verdict in his favour {Chicne, 6 S. L. E. G2). Although a certain amount

of latitude is allowed in the specification of time in issues {Stephen, 3 M.

571), they will be refused if the latitude proposed is much more than a

month. With regard to the latitude permitted in the specification of the

place where, and the persons to whom, the alleged defamatory statement

was uttered, the cases of Bisset, 2 M. 109G ; Anderson, 18 L'. 4G7 ; and

Walker, 6 M. 318, may be referred to.

Counter Issues.—If the defender pleads that the statement complained of

is true, he must take a counter issue. If the defender has made a specific

and particular charge against the pursuer, the counter issue simply asks if

that accusation is true. If the defender has made a general charge against

the pursuer, such as that he is a thief, the defender must set forth in his

defences particular instances when the ])ursucr committed the thing charged,

and in his counter issue must ask whether the pursuer committed it,

and is what he is accused of being (31 'Donald, 24 D. 685). There is no

necessity to set out in the counter issue the specific instances, but the

defender in his proof will be restricted to proof of those mentioned in his

record (Hunter, 21 K. 850). If the pursuer puts an innuendo on the words

complained of, the defender must take a counter issue if he maintains the

truth of the statement as innuendoed {Torrance, 7 M. 243). If he only

maintains the truth of the statement in its primd facie sense, he does not

require to take a counter issue, but can prove the truth of it without doing

so {Russell, 23 li. 75). A counter issue can be taken on any separable j)art

of a statement complained of as defamatory, and its truth can be proved

{Mackellar, 21 D. 222). It is competent for a defender to deny having

uttered the statement complained of, and to plead its truth if he did {Mason,

13 D. 1347). Similar rules obtain as to the necessity for specification in

counter issues as apply in issues.
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Interdict to prevent Fuhlicatioii of Defamatory Documents.—This is rarely

given (Ld. Cuttenham in Newton, G Bell's App. 175 ; White, 8 K. 89G). But

when a party ])r(»i)()H('S to distribute a document whieli is obviously untrue

and undoubtedly tlet'uniatury, interdict may be granted (Unlink J'corl, 1-1 li.

818; Monson, L. K 1894, 1 Q. B. G71). By the Patents Act, 188.'!, s. 32,

any aggrieved ])erson may obtain interdict against a person who, claiming

to be a patentee, uses threats against another for alleged infringement, if the

alleged infringnient is not an infringement of the threatening person's rights.

And by the Corrupt Practices Act, 1895, an interdict can be obtained

against the repetition of any false statement about a parliamentary candi-

date's personal character or conduct.

Defamation of I'arliantoifarjj Candidates.—By the Act 58 & 59 Vict. c. 40,

any person who, or the directors of any l)ody or association corporate which,

before or during any parliamentary election, shall, for the purpose of allecting

the return of any candidate at such election, make or jmblish any false

statement of fact in relation to the personal character or conduct of such

candidate, shall be guilty of an illegal practice within the meaning of the

Corrupt Practices Act, 1883, and shall be liable to all the penalties for, and

consequences of, committing an illegal practice. A person charged with an

illegal practice is liable to be tried sunnnarily and sentenced to a fine of £100,

and is disqualiiied from being a voter for five years. A person is freed from

liability if he can show that he had reasonable grounds for believing, and

did believe, the statement made by him to be true. See Candidate,

Parliamentary, Slander of.

Default.—In judicial ])rocedure, default arises fr(.)iu failure to

comply with the rules and regulations of the Court. If either pursuer or

defender infringes these rules, the Court may in all, and must in certain,

cases grant decree by default (31 & 32 Vict. c. 100, s. 26). A decree by

default is a decree infuro, and can only be got out of the way by reclaiming

note or reduction (Forrest, 1875, 3 E. "^15; M'Kean, 1877, 14 S.^ L. P. 274).

The Court does not necessarily grant decree by default in cases where a

party has failed to obtemper an order of the Court ; it is only in extreme

cases that it will go so far as this (Mackay, Manned, 310); but where

a party has failed to conform to the provisions of a Statute, then the judge

has no discretion (31 &. 32 Vict. c. 100, s. 26). Where counsel are absent

without good excuse, the judge must ])ronounce decree by default (A. S. 2

Nov. 1872). The party will not necessarily be reponed against this decree,

even with the consent of his opponent {Ferguson, 1878, 5 P. 1016). If

the reclainnng days have expired, and the decree by default become final,

it can only be challenged by reduction, miless the days have expired from

mistake or inadvertency, in which case " it shall be competent, with the

leave of the Lord Ordinary, to submit the said interlocutor by petition

(now by reclaiming note

—

L'ennct, 1833, 11 S. 414) to the review of the

Division . .
.": payment of all previous expenses being a condition precedent

to leave to reclaim being granted (48 Geo. III. c. 151, s. 16). This provision

is applicable to cases in the Bill Chamber (Pluck, 1841, 4 D. 271). "When a

Lord Ordiiuiry refuses leave under the above section, it is doubtful whether

a reclaiming note against this interlocutor refusing leave is com])etent

(Mags, of Leith, 1875, 3 K. 152). A decree by default in the Inner House

can only be set aside by appeal to the House of Lords { Tough, 1832, 10 S.

619). It is a matter for the discretion of the Court whether a party against

whom a decree by default has gone out is to be reponed, and upon what
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conditions {Sutherland, 1880, 18 S. L. E. 39; Bamhridgc, 1879, 16 S. L. R.

284; Anderson, 1875, 3 R. 254). Roponing has been refused even on

payment of full expenses (Arthur, 18G6, 4 M. 841); on the other hand, it

may be granted without payment of any expenses at all (Gael Iron Co.,

1884, 12 R. 345). A decree by default, being a decree m foro, comes

under the heading of " Interlocutors disposing in whole or in part of the

merits of the cause "
: it is not, therefore, affected by the Court of Session

Act, 1850, 13 & 14 Vict. c. 36, s. 11, which declares that it shall be

incompetent to reclaim against any interlocutor of the Lord Ordinary at

any time after the expiry of ten days from the date of signing the inter-

locutor, with the exception only of reclainung notes against interlocutors

disposing in whole or in part of the merits of the cause, and against decrees

in absence. All interlocutors coming under the above two heads may
he reclaimed against within twenty-one days. A decree by default is res

Judicata, so long as it stands. " I know of no case in which a decree by
default has been set aside by the institution of a new action" (Ld.

Curriehill in Forrest, 1875, 3 R. 15). As has been already said, such a

decree can only be challenged by reclaiming note or reduction. Suspension

of a decree by default is incompetent (Maule, 1878, 6 R. 44).

[Mackay, Practice, \o\. i. pp. 586-587; Mackay, i/a^i^/a/, pp. 310-311,

624 ; Monteith Smith on Fxjjenses, pp. 97-99.]

See Decree; Reduction; Reclaiming; Reponing; Absence, Decree
in; Expenses.

Default (Sheriff Court).—In the Sheriff Court decrees by
default are regulated l)y two Statutes, the Sheriff Courts Acts of 1876
and 1853.

By the Act of 1876, 39 & 40 Vict. c. 70, s. 20, decrees by default are

competent when a party to a defended action fails to appear at (a) a diet of

proof (Duff, 1882, 9 R. 423 : King, 1880, 17 S. L. R. 583 ; Vickcrs, 1877, 4 R.

729 ;
(b) a diet of debate (Pohh,' 1877, 14 S. L. R. 473) ; or (c) other diet in

the cause. In case of such failure, except when a sufficient reason appears

to the contrary, the Sheriff must, and whether a motion to that effect has

been made or not, pronounce either aljsolvitor, or decree, with expenses,

as the case may require.

The expression "other diet in the cause" appears to mean other

occasions on whieli appearance is o])ligatory l)y Act of Parliament or of

Sederunt, and not every time that the otlier party chooses to enroll the

case (see Dove Wilson, Practice, pp. 280, 281, and Traill, 1877, 14 S. L. R.

234).

By the Act of 1853, 16 & 17 Vict. c. 80, s. 6, where any condescendence

or revised cojidescendence or other paper is not given in witliin the

prescribed periods, the Sheriff must give decree in terms, or dismiss the

action, as the case may be, unless he is satisfied that the delay is due to

unavoidable or reasonable cause, in which case he may allow the paper to

be received on payment of such sum of expenses as he thinks just. These
provisions, in so far as they relate to condescendences and defences, revised

or otherwise, are now practically oljsolete, Init they remain in force with

regard to " other papers " or pleadings (see Dove Wilson, Practice, p. 279).

Where, however, such papers deal only with particular points in the case,

it is usual to hold the party failing to pi-oduce as confessed in so far as

these ])oints are concerned (A. S. 10 July 1839, s. 66), e.g. failure to produce

documents (Strachan, 1870, 9 M. 116 ; Caledonian Bicy. Co., 1855, 17 D. 812).
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It is to be observed that wliere the faihire is on the part of the pursuer,

the penalty by the Act of 187G is absolvitor; l>y the Act of 1853 it is

dismissal. Further, it seems competent for the ]>arty not in fault, should

he wish to do so, to sue iiis case to jud^nncnt without taking advantage

of the decree by default in liis favour which might have been given had

he so chosen (A. S. 10 .lulv 1839, ss. 59 and 70; Domjlas, 1855, 17 I).

434).

A decree by default is a decree in furo, disposing of the merits ui tiie

cause, and is a])])ealal)le as such {Maclccnzic, 18G1, 23 D. 1201; Buak,

1800,22 1). 140S; rr>u»^7, 1859, 21 J). 1358. See Appeal from Shkuiff-

SUBSTITUTE TO SHEKIFI',' and APPEAL FUOM SHERIFF CoURT TO CoURT OF

Session.)

On ai)peal it is a mailer for the discretion of the Court whether or not

a party shall be reponed against a decree by default {Arthur, 180G, 4 M.

841; Anderson, 1875, 3 IJ. 254: Stevenson, 1885, 12 K 923). If reponed,

it is on such conditions as to exi)enses as tlie Court thinks will do ju.stice

in the circumstances, e.g. lintherford, 1820, 4 S. 755. A i)arty will not

be reponed a second time without verv sidficient cause shown {Pearson, 1866,

4 M. 754: Mather, 1858, 21 D. 24. {Hamilton, 1857, 19 D. 712). And if

the Sheritf-Principal declines to repone, the Court of Session is chary of

interfering with his discretion {M'Gihhon, 1877, 4 E. 105).

[Dove Wilson, Practice, pp. 278-283; Mackay, Manual, pp. 310-311;

Bell, Dictionary, h.t.'\

Defeasance—The English term "defeasance" has crept into

Scottish legal phraseology in relation to the law of vesting. The word is

derived from the French" drfairc (to defeat or undo), and in English law

language signifies (1) "a collateral deed, made at the same time with a

feorrment or other conveyance, containing certain conditions, upon the

performance of which the" estate then created may ha defeated or totally

undone" ( lUackstone's Com. ii. 280, Kerr's ed.) ; and (2) "in a bond, or

recognisance, or judgment recovered, a condition which, when performed,

defeats or midoes it, in the same manner as a defeasance of an estate

before mentioned " {ihid. 290). " As I have always understood, a 'defeasance
'

is something which defeats the operation of a deed or document. If it is

contained in the same deed it is called a condition " (per Jessel, M. E., in

in re Storey, ex parte ropplewell, 52 L. J. Cli. 39, at }). 42. Cp. Touchstone,

396. SeeTomline's lAur Dirtionnry, hJ.; Sweet's Law Dictionary, h.t.;

Stroud's Judicial Dictionary, h.t.; Wharton's Law Lexicon, h.t.). In

succession where payment or distribution is postponed, a question may

arise as to the period at which in the ])articular case a legacy or bequest

vests. It may vest absolutely a mortc testator is \ or vesting may be

altogether postponed dei)ending on some contingency : or there may be

rc.4iny suhjcct to defeasance—ihiiVQ, may, i.e., be present vesting^ subject to

future divesting on the occurrence of an inicertain event. See Vesting.

[M'Laren, Wills and Succession, ii. 813 ct seq.; Kankine's Ersk. Drin.,

19th cd., 507.]

Defences arc in the form of answers to the pursuer's condescend-

ence, and either admit, deny, or explain the facts stated. The defences

should contain no argumentative matter, ncn- facts irrelevant to the pleas in

law relied on. In addition to answers to the pursuer's condescendence,
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defences may take the form of a separate statement of facts ; this ought to

be done where the defender admits, in the main, the facts of the pursuer,

but himself relies on a separate series of facts. The same course ought to

be followed wherever the facts relied on by the defender are separate and
distinct from the facts stated in the pursuer's condescendence, and can

neither be put as an anijdification of a denial or explanatory of an admission.

New facts should only be stated in answer to the condescendence when
their relationship to the pursuer's facts is such as to make it convenient

to have them as close to one another as possible. It is impossible to lay

down hard and fast rules on this matter. Counsel must exercise their own
discretion. All the grounds of defence should be stated at once (G Geo. IV.

c. 120, s. 2: oG & 37 Vict. c. 91); but the record may be amended at any
time during the continuation of the cause, on conditions (see Amendment).
Admissions made in defences are binding in the action in which they are

made, but in no other {Wauchopc, 18G0, 23 D. 191). Inconsistent defences

are admissible (Buchan, 1828, G S. 1025), but ought rarely to be employed

;

where pleaded, the facts must be averred alternatively (Mackay's Manual,

p. 219). Appended to the defender's answers and statement of facts is a

note of the pleas in law. Defences must be signed by counsel. Defences

must be lodged, in session, on the tenth day after the case has been called

;

in vacation, defences to summonses called within the last ten days of the

preceding session may be lodged on the first box-day, and to summonses
called on the first box-day, they may be returned on the second box-day.

It must be stated by whom defences are lodged. Where one of two
defenders had left the country before the defences were lodged, the pursuer

moved that the defender's agent be (jrdained to produce a mandate. No
appearance was made for the defenders or their agents, and the Lord
Ordinary, cxpro^jrio viotu, pronounced the following interlocutor :

" Appoints
the defences to be withdrawn, in respect it is not stated for whom they

were lodged" {Fcrnie, 1894, 2 S. L. T. 303).

JoiXT Defexces.—Where there are several defenders with the same
defence, a single statement is sufficient for all, each defender adopting the

defence made for the leading defender. Joint litigants, maintaining the

same defence, will only be allowed the expense of one set of defences {Bdl,

1883, 10 E. 905). See Expenses.
Dilatory OR Fkeijmixary Defexces.~K preliminary defence is one

which, if sustained, puts an end to the action without dealing with the merits,

or at all events suspends further procedure until some other action has been
decided, or some necessary proceeding taken. The proper decree when a

])reliminary defence is sustained is to dismiss or sist the action. It may
be convenient to state here shortly the various preliminary defences.

(1) Declinature of Judge

.

—Objection may be taken to the judge on the

ground of personal interest in the case, or on the ground that he has

no jurisdiction. In either event the objection should be taken at the first

stage of the case. If the ground of declinature is no jurisdiction, there is

no excuse for delay ; and if not put forward at the fii'st opportunity, the

right to do so may be held as waived. See Declinature; Jurisdiction.

(2) Irrelevancy.—Objection to the relevancy of an action is a pre-

liminary defence. The moaning of this plea is that tin; pursuer, even if

his averments were proved, has not stated a case which entitles him to

decree in terms of the conclusions of his summons. In judging of relevancy

the admissions of the defender—though of course not his statement of facts

—may be taken into account {Dringle, 1867, 5 M. (H. L.) 55).

(3) Incomintency.—The plea of incompetency is an objection to the
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conclusions of the summons, as, for instance, where the improper f(jrm of

action is Itrought.

(4) IFant of Sprrificafion.—This plea is in a sense a suljdivision of tiie

main plea of irrele\ancy ; IjuL it may, and jierhajis ouglit to he, regarded as

a separate defence. It reipiires no explanation : the words explain them-
selves. A case is rarely if ever dismissed on tliis ground : the Court either

allows amendment or orders a proof before answer.

(5) Lis alibi 2Jt''i(li'>ts.—This is a plea tiiat the same question is being

litigated in a prior action in another C(jurt by the same parties. The
subject-matter must be the same {Magidraks of Arbroath, 188."!, 10 E. 707).

Tiie actions must be between the same parties, or l)etween parties repre-

senting tlie same interest {Frascr, 1845, 17 Sc. Jur. 14.")). "Wiiere there were
counter-actions of declarator, the one to have a deed declared valid, the

other to have the same deed declared invalid, lis alibi pendens was held not
to api»ly (Ifoicdrn, 1864, 2 M. G37, per Ld. Deas). This plea, however, may
he competent against a part of an action, though it is n(jt applicable to the

whole ( Wallace, 1875, 2 II. 999). Tiie ])rior action must be pending in a
competent Court {Ma;/isfrates of Arbroath , 1883, 10 K. 767). This Court, it

would appear, must be in Scotland (Mackay's Manual, p. 226 ; see, however,
More's Stair, note A, p. xi). It is not clear what the precise effect of the
Judgments Extension Act upon this plea is; it is doubtful whether the

Court will dismiss an action on the ground that another action is pending
in England, but it is probable that they would sist the second action until

the result of the first is determined. See Lis alibi pendens.

(0) No Title to sue.—The meaning of this plea is either that the pursuer
has no title to sue, or that tlie defender has a title to exclude. See Title
TO SUE.

(7) All Parties interested not called.—This i)lea shovdd be argued in the

procedure roll ; if sustained, the pursuer is given an opportunity of calling

the parties omitted, and if he fails to do this, the action is dismissed {Earl

of GalloR-ay, 1870, 8 M. 959). In one case where the defender failed to

take the objection until after proof, he was held to have waived his right

to the objection {Tod's Trs., 1869, 8 M. 264). There are two reasons for

adducing this plea, firstly, tliat tliere are parties not present who have an
interest in the (piestion at issue, and who, if not called, may suiter prejudice

;

and secondly, that the non-calling of certain persons may prejudice the

defender. To support the plea on the second ground, the defender should
state on record facts sufficient to show that he will be prejudiced if the
plea is not sustained. Tlius wlierc, in an action for aliment l)v a father

against one of four children, the defender pleaded that the other children

sliould have been called, the Court rejielled the ])lea, on the ground that

there was no averment tliat the other cliildren liad a superfluity of means
(IfamiUou, \S77, 4: 11 (jHS). Prior to the Court of Session Act, 1868, the

rule was that ])arties omitted eould only l»e called l>y a supplementary
action. It is considered that this procedure is still necessary in spite of

the enlarged power of amendment given by that Act (]\Iackay's Manual,

p. 222). Parties not called may, however, sist themselves as defenders
(ib.). A new pursuer cannot be imported into a suit without the con-

currence of the ddendi^Y {Ilislop, 1881, 8 II. {II. L.) 95).

Peremi'torv Defences.—A peremptory defence is one which, if sus-

tained, forms res judicata, and prevents another action being raised on the

same grounds (Mackay's Majiual, p. 22 L). Tiie proper decree, when a ]ter-

emptory defence is sustained, is to assoilzie the defender. It is a defence

on the merits. It is impossible to bo specific in dealing with such defences,
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their variety is so great. All defences not mentioned in the list of

preliminary defences may be regarded as peremptory.—[Mackay's Maimed,

pp. 211-227, 41G-417, 47".-509 ; rmcticc, vol. i. pp. 428-442, vol. ii. 254-

315; Coldstream, p. 15: Balfour, pp. ;5G-38.]

Defences (Sheriff Court).—"Wliore a defender intends to

state a defence, he signities his iuteutiun hy entering appearance (see

Appearaxce, Enteking, Sheriff Coukt). Having done so, he must lodge

his defences on the first Court day after tlie expiration of the inducise

(of citation) (see Mackenzie, 1894, 22 R. 45), or at the latest at an adjourned

diet not later than seven days after the ex])iry of the induci;e. In either

case he must lodge them with the Sheriff Clerk (Sheriff Courts Act, 1876,

39 & 40 Vict. c. 70, s. 10). These provisions cannot always be carried out

literally, as it is not possible in all cases that there should be an adjourned

diet not later than seven days after the expiration of the inducite. The

alternative given by the Act seems to imply that in all cases the defender

shall have at least to within seven days of the expiry of the inducing to

lodge his defences in, and that they shall l)e received l)y the Sheriff' Clerk

if tendered within that time. Where the first Court day occurs more than

seven days after the expiry of the inducite, tlie defender will have till the

close of business hours on that day, but not longer, in which to lodge his

defences (see Dove Wilson, Fradice, p. 142).

The time for lodging defences cannot be extended even by consent of

parties (Act of 1870, s. 19), but on special cause shown the Sheriff may
prorogate it once (10 & 17 Vict. c. 80, s. G : mcul, 1888, 26 S. L. R. 61

;

Bainhrid(jc, 1879, R. 541 ; see Adjouhnment, Sheiuff Court).

The defences must Ije in the form of articulate answers to the con-

descendence, and, where necessary (that is, when merely answering the

condescendence does not disclose the defender's whole case), a separate

statement (jf the facts on which the defence is founded, and conclude with

a note of the defender's pleas in law. The answers and statement of fact

should be made succinctly, and without quotation from documents, except

where indispensable (Act of 1876, s. 10).

For the various kinds and divisions of defences, see Defences (Coukt

OF Session).—[Dove Wilson, Fradice, pp. 141-145.]

Defender.—Defenders nmst l)e designed as accurately as possible

bv their fidl names and ])resent addresses, but triHing and excusable

inaccuracies will ])e overlooked where there is no real doul)t as to the

person intended {Guthrie, 1833, 11 S. 465: Spahlmg, 1883, 10 IL 1092:

Crukkshanl; 1888, 15 R, 320). Ihit a sul)stantial misnomer is fatal

(Brown, 1884, 12 R. 340). If tlie defenders are sued in a special capacity,

as trustees, executors, and the like, the ca])acity must be accurately set

forth : for in such cases the designation really contains one of the grounds

of action ; and if it is incorrect, the action may be dismissed althougli in

some other capacity the defenders may be liable. The individual names of

the defenders, as well as tlie capacity in which they are sued, must be

set forth: otherwise the citation is bad. (Mackay, Manned, 191.) See

Summons; Citation.

Different Classes of Defenders.—Fiqnls.—If the defender is a

pupil, his father should be called along with him as his curator-in-law (39

vt 40 Vict. c. 70, s. 12 (4)). If the father is dead, the mother should be
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called as guardian (49 & 50 Vict. c. 27). If neither father n(.r inijther is

called, then it is necessary to cite the pupil's tutors and curators —
nominatim if they are known; if not, then generally, "if any he has"

(Mackay, JAniua/, IGG; Fraser, 7'. & C. 157). If tutors and curators are

not called cither specially or generally, the action is incompetent, and the

omission cannot he remedied hy a su))j)lementary summons, nor hy tiie

ap])ointmcnt of a tutor ad litem, even if flic pu]til ajipears (7'/iomson's Trs.,

18Go, 2 M. 114). If they are called and do not api)ear, a tutor ad litem

must he appointed, or a decree against an ap])earing pupil will he as in

absence {MarJcenzie, 1801,2:5 J). 12U1). I'.ut if no appearance is made for

either ])ui»il or tutors after due citation, the pursuer cannot insist on the

a])])ointin('nl of a tutor ad litoii, but nnist he content with a decree in

absence (Fraser, J', it C. 156: Sinclair, 1S2M. O S. UoG). If the pui)il has

no tutors, there must still be edictal citation of tutors and curators, if any;

in which case a decree against the pu])il will not l»e null, luit only reducible,

the (mus being on the defender to ])rove that the decision was wrong on

the merits {Grieve or IJiiu/wall, 1871, 9 M. 582). See I'uriL.

Minor.^.—A minor's father or his curators must be called along with

him, as in the case of a juipil ; liul in this case the omission may be made
good by a supplementary summons. If the curators do not appear after

being cited, a decree against the minor is a decree in absence, and the same

is probal)ly the case even where- the curators have not been called (Mackay,

Manual, 1G8). If the minor a})pears, but his curators decline or are unable

to do so, a curator ad Htun will generally be appointed: but this is not

essential unless demanded by one of the parties {Cunniuf/ham, 1880, 7

Ii. 424). See MiN'Oit : Cui!At6k.

limine J'emon^.—An insane person who has not been cognosced, but who

has a curator bonis, must be called along with his curator: if the lunatic has

been cognosced, the curator is called alone. In all i)rocesses of cognition,

or f(U- a])]H)inting a curator, there must l)e personal service on the lunatic.

"When a defender becomes insane during a process, the proper course is to

apply for a curator honis in common form, and not for a curator ad litem by

incidental motion (Anders,>n'.'< Trx., 1871, 8 S. L. \l :-.25). See Jui)lci.\L

Factor.
Wires.—AVhen a wife is defender, her liusband must generally l)e called

as her curator, as well as for any interest he may have. This is unneces-

sary when
(1) The action is at the husband's instance;

(2) The wife is judicially separated from hor husband, or has obtained

a protection order:

(.">) The action is in respect of a separate business carried on Itv the

wife {Graij, 1840, 2 D. 1205 ; Gifford, 185:5, 1 5 1 ). 45 1 ).

It is usual and safer, although perhaps not necessary, to call the husband

even when the witV' has a separate income under the Married Women's
Property Acts (Mackay, Manual. IGG).

When the husbaml is not calli'd, decree against the wife is a decree in

absence, but decree in her favour is valid (Mackay, IGG: Fraser, H. & W.

i. 58:')). If a female defender marries during the de])endence of an action,

her husband should be sisted : but if a husband dies, his representatives

need not be sisted, unless he has appeared not only as his wife's curator but

in his own interest {Murray, 1843, 6 D. 159). If the husband has been

impro]»erly omitted, a sup])lementary sunnuons nuist be raised. If a

husband refuses to appear, the wife mav do so, and a curator ad litem will

be appointed {M-Kenzie, 18:50, 9 S. o\ ;
Niackay, IGG).
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Bankrupt.—When the subject of the suit relates to the sequestrated

estate or a clahii against it, the trustee is the proper and only necessary

defender, although it is expedient to call the l)ankrupt for any present or

future interest he may have. But if the action is one with })ersonal con-

clusions against the bankrupt, or is connected with estate which has not

passed to the trustee, the bankrupt only is called, and he need not sist the

trustee, nor, in the usual case, find caution for expenses {M'Tnto^h, 1826, 4

S. 775 ; Bm^^cU, 18:59, 1 D. 617 ; Taylor, 1833, 6 W. & S. 301 ;
Buchanan,

1880, 8 R 220; Lawrie, 1888, 16 K. 62). It is always, however, in the

discretion of the Court to order a defender to find caution (Thorn, 1888, 15

E. 780) ; the substance of the action will be looked to, and if the bankrupt

is defender only in form, caution may have to l)e found (Ferguson Lamont
& Co.'s Tr., 1889, 17 IJ. 282). A bankrupt, however, does not cease to

be a defender when he reclaims against an adverse decree (Bnsscll, 1839, 1

D. 617 ; Bell, 1840, 2 D. 1460). In any action against a bankrupt, notice

should be given to the trustee, that he may sist himself if so advised ; but if

he does so, it must be unconditionally, and he becomes liable for past and
subsequent expenses (Bllis, 1870, 8 M. 805).

Heir and Executor.—In an action of constitution of a debt due by a

deceased person, either heir or executor may be sued without calling the

other (British Linen Co., 1850, 12 D. 949 ; 31 & 32 Vict. c. 100, s.^60)
;

and such an action is competent against next of kin without calling

executors nominate (Smitlis Trs., 1862, 24 D. 1142).

Joint and Several.—(1) In an action against joint obligants, all must be

called as defenders. (2) If the obligation \q joint and several, or ad factum
prccstandum, or on a bill or promissory note, one or more of the obligants

may be called, each l;eing liable in solidum. But if a joint and several

obligation is not constituted Ijy writing or decree, the pursuer must call all

the alleged co-obligants within the jurisdiction (Neilson, 1890, 17 li 608).

(.")) Joint j;ro indiriso proprietors must all be called in an action relating to

heritalde property. (4) Joint dclinr^uents being liable singuli in solidum for

the joint damage, an action may be raised against any one or more of them,

and the whole damages mav be recovered against one (3 Ersk. i. 15 ;

Western Bank, 1862, 24 D. 8o9 ; Croskery, 1890, 17 K. 697 ;
Murray, 188l',

19 S. L. li. 253). But in an action for breach of contract, all the parties

to the contract must be called (Goldic, 1868, 6 M. 541 ; Boss, 1848, 10 D.

1493). The Act of liegulations of 1696 restricted to six the number of

unconnected defenders who might be called in f)ne action for separate

debts, l)ut the regulation is of no importance in modern practice, and
in any event does not apply to joint delinquents. If the ground of

lialjility is the same, or at least if there is a common interest between
the parties,— as in the pollution of a stream liy papermakers,— any
number of defenders may be called in the same action (D. of Buccleuch,

1876, 4 It. (R. L.) 14). But even if several defenders are comi)etently

called, the summons may l)e incompetent in concludiug for a slum]) sum of

damages in respect of distinct wrongs l)y different defenders ; as in the case

of an action concluding for one sum of damages " jointly and severally or

severally" against A. for wrongously raising an action, and B. for publishing

the decree in a Black List (Taylor, 1885, 12 E. 1304). The different wrongs
must be dealt wuth in different conclusions, capable of being applied separ-

ately (Barr, 1868,6 M. 651 ; Smyth, 1891, 19 Ft. 81).

Frincipal and Afjcnt.—In an action for debt, or damages, or implement
on a contract professedly concluded for a principal by an agent, tlie proper

defender is the principal, and not tlie agent (Knig, 1827, 5 S. 231 ;
M'jfillan,
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1842, 4 I). 492; Aitkcn, 18G5, 4 M. 3G). But the question of liability

depends on whom credit was given to ; and the agent may be called as

defender when (1) he has acted for an undisclosed principal (Bell, Frin.

224 a), in which case tlic otlicr contracting party may, on discovering the

l)rincipal, elect to sue either him or the agent; or (2) when the agent has

clearly interposed his own credit, in wiiich case either prmcipal or agent

may be sued, or both alternatively (Maekay, 169). If it is doubtful whether

an agent has interposed liis own credit or had power to ])ind his piiucipal,

an action with alternative conclusions may be brought against both

{Jardlnc's Trs., 1802, 24 D. 443).

Partners.—In the case of a subsisting firm, the debt must first be

constituted against the firm, after which the decree may he enforced

against individual partners (Muir, 1862, 24 D. 1119). But in the case

of a foreign tirm, the law of whose domicile does not recognise it as a

separate 2)crso7ia, it is suilicient to call all the partners who are within

Scotch jurisdiction (Miiir, supra). If the firm is dissolved, an action may
be raised against the partners as individuals, but all must be called who

are within the jurisdiction (Mnir; M'Navrjht, 1885, 13 II. o(J()).

y^upcrior and Landlord.—Superiors and landlords cannot as a rule be

sued on account of a wrongful use of property by feuars or tenants ; but if

the charter or lease necessarily, or by natural consequences of the occup-

ation, authorises or sanctions a nuisance, the superior or landlord is answer-

able {Caledonian Ihry. Co., 1876, 3 It. 839 ; i<eott, 1881, 8 li. 851).

Mecndatary.—A defender may be ordered to sist a mandatary ; but the

Court has here a wider discretion than in the case of a pursuer, and the

modern tendency is to refuse to order a defender to sist a mandatary {Clark,

1873, 1 l\. 281; UErncsti, 1882, 9 R. 655; Macdumdd's J/u, 1891, 28 S. L.

R. 363 ; Aitkcnhcad, 1892, 19 R. 803). See Mandatary.

When a defender dies during a process, the action must be transferred

against his representatives. In modern practice this is effected by minute

and motion, an action of transference being no longer necessary (31 & 32

Vict. c. 100, s. 96).

See Actions ; Citation ; Defences ; Expenses ;
Pursuer ;

Summons.

Dc Fidcli.—See Oath de Fideli.

Deforcement is the crime of forcibly preventing an officer of the

law or his assistants from executing the legal warrant of a competent Court.

The essential features of the offence of deforcement are these :

—

(1) The Resistance offered to the Officer must be Forcible.—Any sort of

actual violence, or the show of violence, is sufficient, if the officer is thereby

alarmed, and so prevented from doing his duty. He need not receive actual

injury. He may be inveigled into a room, and the door lucked upon him.

Or he may be prevented from effecting a capture by the friends of the

persons proposed to be arrested surrounding him, and so keeping the officer

at a distance. Or, again, a rescue may be eflected after the officer has

made an arrest. It is even deforcement if the officer cannot effect an arrest

owing to ellbrts of resistance—however passive these may be—made by

the person whom he wishes to arrest {Hunter and Feaeock, 1860, 3 Irv. 518).

The alarm of the officer, however, must be reasonable. The violence, or

show of violence, oftered must be such as would overcome the constancy of

a man of ordinary courage and presence of mind {Hunter and Feaeock. sujrra
;

VOL. IV, ^^
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Mchohon, 1886, 1 White, 312). The force used towards the officer must have

reference to the duty which he is in course of discharging, and must be

designed to prevent the acconiphshment of his object.

(2) There must be Actual Prevention of tlicDilifiencc hciiifi carried out.—
If the officer persists, in spite of the resistance which is olfered to him, and

accomphshes his object, there is no deforcement, however much injury has

been inilicted upon the officer. The offender, in such circumstances, can be

prosecuted only for attempt to deforce, or for aggravated assault. If, on

the other hand, the officer has been prevented from carrying out his object,

the offender cannot, by repentance or restitution, absolve himself from the

guilt of deforcement (Hamilton and Others, 1725, Hume, i. 395).

(3) The Officer and his Assistants must be chdy Qualified.—His appoint-

ment or commission as an officer of the law must have been completed, and

must be existing and in force at the moment of deforcement. There can be

no deforcement of private individuals who, without warrant, take it upon
themselves to act as officers of the law. It is even doubtful whether a

private individual to whom, in urgent circumstances, a warrant has been

issued, becomes an officer of the law, to the effect of being capable of

deforcement (Hume, i. 387).

(4) The Officer must be carrying out his Lawfid Duty.—It is not deforce-

ment if an attack is made upon the officer before he has reached the place

where he is to perform his duty, and before he has begun to do so, or

to make preparations for doing so. Nor is it deforcement to attack

him on his return after his duty has been done, or after he has attempted

to do so, and subsequently desisted. But it is deforcement if the officer

is engaged in the performance of his duty, or is making preparations

to do so, and is by force prevented from carrying out his purpose

{Maclean and Others, 1886, 1 White, 232; Nicholson and Others, 1887, 1

White, 307).

(5) The Officer must perform his Duty in a Lawfid Manner.—He must,

at the outset, notify to those who are to be affected by the diligence, that

he is an officer of the law. The best notification is to display his blazon

or baton, to state his errand, and, if called upon to do so, to show his

warrant. If the parties concerned know him to be an officer, he need not

display his blazon. Nor need he show his warrant unless this is asked, the

presumption being that the parties knew of the existence and nature of the

warrant, if they did not make a demand to see it. If an officer is asked to

show his warrant and refuses to comply, it is not deforcement if he is then

resisted. In no case, however, is the officer bound to part with the warrant.

He is not bound even to show it after the diligence has been completed, if

the party concerned has submitted to the execution without demur. No
warrant is required by revenue officers in performing their ordinary duties,

and it is therefore no defence to a charge of deforcing revenue officers, to

assert that they had no warrant {Hamilton and Jamieson, 1845, 2 Broun,

495). But where revenue officers are performing duties outside their

ordinary sphere, they require a warrant {^iteicart and Others, 1856, 2 Irv.

416).

The officer, in executing his commission, must observe all the solemnities

which are prescribed by law. He is not entitled to execute letters of

caption on a Sunday, or after he has seen a sist or suspension of the letters.

Nor may he lawfully poind goods at night, nor break open doors to poind,

without letters of open doors. If, in these circumstances, he is resisted,

there is no deforcement. It is, however, no defence to a charge of deforce-

ment, that the officer has violated a usage which is merely local {Davidson
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and Others, 184:1, Hhaw, 41;. Olicr to pay the debt due will not justify

resistance to the ollieer, unless In- wus authorised to receive i)aynient.

But the jjroduction of a diselKir<,'e a})i)licable to the diligence will aflord a

valid defence, if tlie officer has disregarded the discharge.

(G) The Warnuil iiKuj i>i>iue fraiii. "au)/ JtuUcalovi/."—The writs of every

Court of law which re(iuire to be served are jtrotected liy the pains of

deforcement.

Indictment.—The form given in Schcil. A of the Criminal Procedure

Act of 18.S7 (50 X: ol Vict. c. oo) is: " You did def(.)rce John MacDonald,

a sheritl-ollicer of Kenfrewshire, and prevent him serving a summons, issued

by the Sheriff of llenfrewshirc, up(.n Peter :M'Innes, market-gardener in

Penfrew "...
TrdmnaL—The oflence of deforcement is dealt with, according to

circumstances, either by the Court (»f Justiciary or in a summary Court

(Mathcson, 1885, 12 P. (J. C.) 40).

Prosecutors.—As a rule the Crown prosecutes in cases of deforcement, as

in other crimes. Put the prosecution may be at the instance of the officer

who has been deforced and the Lord Lyon, and the concurrence of the

employer of the officer is unnecessary. The prosecution, again, may be at

the instance of the employer of the officer.

riuiishmcnt.—T\\Q penalties of deforcement were formerly matter of

statutory enactment. The Act 1581, c. 118, provided that those convicted

of deforcement should be punished by escheat of movealjles, the creditor

being preferable for his debt, expenses, and damages. The Act 1587, c. 85,

enacted that persons guilty of deforcement should be prosecuted either

civilly or criminallv, at the option of the pursuer, and that their lives and

goods should be at the king's will The Act 1592, c. 152, makes the

punishment of deforcement forfeiture of moveables, one half to the king,

the other half to the jmrsuer.

The punishment of deforcement is now fine or imi.risonment, or both.

[Hume, i. 380; Alison, i. 501; Stair, i. 9. 29, iv. 49; Ersk. iv. 4. 32:

Macdonald, 218: Anderson, Criminal Lav:, 54.]

Defrauding of Creditors.—Sec Deutors Act; Fraudulent

BaNKKUI'TL'V.

Defrauding- the Revenue.—All fraudulent evasions of the

provisions of the Pevenue Acts, which provide for the payment of taxes

or duties to Government, are criminal. Py the Act of Union these Statutes

are made practically the same in Scotland as in England. The special Act

which has been evaded usually prescribes the penalty of the evasion, and

the tribunal which may impose it. See Exchequer, Court of
;
E.xcise

;

Pevexue ; Smuggling.

Degrees of Kinship.—The relationship to each other of

persons in the same line of kindred, that is, of persons sprung from a

common ancestor, is measured by what are termed " degrees of kinship."

It may be said generally that each generation constitutes one degree of

kinship ; but, as some difference of practice has existed in counting the

degrees owing to the different systems of the Poman and the canon law, it

will be necessary to state their respective methods.
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1. The Eomaii law computation is that which is now most universally

recognised in Scotland; its method is as follows:

—

In the direct line, one

detjree is counted for each generation up to and including the common stock.

Th'iis, the son, being in the first generation, stands in the first degree of

relationship to his parents, the grandson in the second degree to his grand-

parents, and so forth. In the oblique or collateral line, that is, amongst

those sprung from a common ancestor, hut who are not descendants or

ascendants of each other, such as brothers, uncles, or cousins, the computa-

tion proceeds by counting the generations from one of the persons up to the

eonnnon stock, and thence downwards to the other. Thus, brothers are

related to each other in the second degree, as there is one generation from

one to the father, the common stock, and one generation thence to the other

V)rother. First cousins are in the fourth degree, as two degrees remove the

one from the grandfather, the conmion stock, and there are thence two

degrees to the other. An uncle is to his nephew in the third degree, as the

uncle is one degree, the nephew two degrees, distant from the common stock.

—(See Ersk. i. 6. 9 ; Bankt. i. 5. 37 and 38 ; Eraser, R. & W. i. 105, 106
;

Institutes, iii. 6 : Digest, xxxviii. 1.)

2. The canon law computation is the same as that of the Eoman law

as regards the direct line. As regards the oblique or collateral line there is

this difference : the degree of kinship is arrived]^at by counting the number

of generations between the person furthest removed from tlie common
ancestor and that ancestor. Thus, brothers are to each other in the first

degree, as both are in the same generation equally one degree removed

from the father, the common ancestor. Similarly, first cousins are in the

second degree, as each is two degrees from the eonnnon ancestor ; but an

uncle and his nephew are in the second degree, as the nephew, the

furthest removed, stands two generations from his grandfather, the eonnnon

ancestor.—(See Fraser, H. & W. p. 107; Diet, de droit Can., sub voce;

Dcgr6 de Parents ;
Decretal, iv. 14.]

Up to tlie Eeformation the canon law computation was universally fol-

lowed in this country, and even after that date it is still found in use, as, for

example, the Statute 1567, c. 15, which refers of cousins-german as " seconds

in degrees of consanguinity and affinity." In modern times, however, the

Eoman law system has l)een more approved, an<l is now in general use

amongst Scotch lawyers.

The accompanying table shows the degree of kinsliip in which a person's

various relations stand to him, according to the civil law computation.

A more elaljorate tal)le, giving both the Eoman and the canon law degrees,

will be found in the "Arbor Consanguinitatis," Corp. Jur. Can., 1879,

Appendix.
As regards the degrees of kinship within whicli marriage is prohibited,

relations by affinity stand in the same position as those by consanguinity

;

" and the rule of computing its degrees is, that the relations of the husl)and

stand in the same degree of affinity to his wife in wliich they were related

to the husband by consanguinity, which rule liolds c^; convcrso in the case of

the wife's relations " (Ersk. Inst. i. 6. 8, 9).

In succession a notion at one time prevailed, derived from the Booh of

Feus (Lib. Fund. i. 14), that legal relationship did not extend beyond the

seventh degree. This has never been the law of Scotland (see Stair, iii.

3. 47; Ersk. Inst. iii. 10. 2, and authorities there cited). See Succession

generally.

See Affinity ; Maiipjage ;
Declinature ;

Incest.
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TADLE OK DEGIIEES OF KINSIIU' A<:LUi:L>IXG TO

TIIK CIVIL LAW ("OMITTATIOX.

Great graiicl-

fatlier or -mother

(3)

I'ateriial grand-
uncle or -aunt

Graudt'athcr or

grandmother

(2)

Maternal grand-

uncle or -aunt

(4)

Paternal grand

-

uncle or -aunt's

child

(5)

Paternal
unc le or aunt

Father or

Mother
(1)

Maternal
uncle or aunt

(3)

Paternal grand-

unele or -aunt's

grandchild

(*5)

Paternal
uncle or aunt's

child

(cousin-german)

(4)

Maternal grand-

uncle or -aunt's

child

(5)

Paternal

uncle or aunt's

grandchild

Brother's child

(nephew or

niece)

(3)

Son or

daughter

(1)

Maternal
uncle or aunt's

child

(cousin-german)

(4)

Sister's child

(nephew or

niece)

(3)

Maternal grand-
uncle or -aunt's

grandchild

(6)

Maternal
uncle or aunt's

grandchild

(5)

Brother's
grandchild

(4)

Grandson or

granddaughter

Sister's

grandchild

(4)

Great grand-

sou or -daughter

(3)

Note.—The number in brackets below each relation's name shows the degi-ee of kinship

in which he or she stands to A.
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Delay.—See Moka.

Del credere.—Dd cndcn' is an Italian inercantik' law term, nearly

equivalent to guarantee or warranty. An agent is said to undertake a

del credere engagement when, for an additional consideration, called del

credere commission, he guarantees to his principal the solvency of third

parties. The engagement is most frequently met with in the case of agents

to whom goods are consigned for sale, but a del credere commission may be

undertaken by any agent conducting transactions involving the credit and

responsibility of persons unknown to the principal, as, for instance, by a

bank agent or an insurance broker (Bell, Com. i. 39.5).

The precise nature and scope of the obligations undertaken l)y a del

credere agent have been much discussed. It is stated in Bell, Com. i. 395,

that the agent is in precisely the same position as if he had received in

loan the money of the principal : and no payment that would not be

effectual as between debtor and creditor will discharge his responsibility

(Scott, 1795, Bell's Oct. Ca. 138). It is further stated that^the guarantee is not

on the one hand a cautionary obligation in the ordinary sense of the term

;

for the factor with a del credere commission is liable directly, and without

any benefit of discussion; neither is it, on the other, to all intents and

purposes a delcrjatio dehiti, for if the guarantee fail, the principal is entitled

to resume his character and recover from the proper debtor, if he have

not previously paid to the guarantee : and Mr. Bell refers to Ld. Mans-

field's dictum in Grove (1786,1 T. E. 112), to the effect that " this is an

absolute engagement to the principal by the broker, and makes him liable

in the first instance." But later English cases have discredited this doctrine,

and the principle now accepted in England is that the del credere agent is

merely a cautioner, and liable only on the buyer's failure {Morris, 1816,

4 M. & S. 566 ; Hornly, 1817, 6 M. & S. 166 ; Smith's Mercantile Law, 127).

In Scotland, the question does not seem to have been judicially decided
;
but

it may be said that in America the more recent decisions seem to favour

the doctrine as stated by Mr. Bell, and to affirm the agent's primary

liabiUty {Wolff, 1845, 43 Am. Dec. 751: Lewis, 1870,3 Am. Eep. 190).

It must, however, be noticed, that although in England a del credere agent

is a mere cautioner, his guarantee is not within the Statute of Frauds, and

does not require to be proved in writing. If the agent, for a percentage,

guaranteed the debt owing, or performance of the contract, by the vendee,

being totally unconnected with the sale, he would not be liable without a

note in writing signed Ijy him ; but being })rimarily the agent to negotiate

the sale, a higher reward is paid merely in consideration of his guaranteeing

the solvency of the vendees. It may terminate in a liability to pay the debt

of another, but that is not the immediate object for which the consideration

is given (per I'arke, B., in Couturier, 1852, 8 Exch. 40 ; and see Sutton,

1894, 1 Q. B. 285). 'J'he analogous question of whether, in Scotland, a

del credere guarantee falls within sec. 6 of the Mercantile Law Amend-
ment Act, 1850, has not been raised, but it probably does not, on the

principle that the contract is primarily one of mandate and not of

guarantee, the latter being merely a condition regulating the agency

(Bell, Prin. 286, note a).

It is unnecessary to particularly consider the relations between the parties

to a del credere contract, for the del credere nature of the engagement has

no effect on the general validity and extent of the agent's authority—a del

credere agent differing from other agents only in respect of his oljligatiou
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to guarantee (per Mellisli, L. J., in ex parte White, 1S71, L. Pt. 6 Ch. 403).

The ap])ointnient may lie express ; or inferred from the conduct of the parties

;

or implied by usage of trade {^'^teins Asu'ujnecSy 1828, 7 S. 47), as in the

case of agents for foreign principals, where it appears to be implied, if

nothing is said to the contrary, tliat the agent sliall receive a del ercdere

commission, and guarantee his sales (Bell, Com. i. o95). In the event of

the buyer's failure, a (/d credere agent may claim on the debtor's estate in

satisfaction of his obligation to guarantee. This, however, will not affect

the buyer's right of retention or compensation against the principal, the

exercise of which will be a good answer to the agent's claim, and will at

the same time discharge the guarantee (Boll, Cum. i. 538). If the agent

and buyer are both insolvent, the principal may claim on both estates for

the full amount of his debt, but not to the effect of obtaining more than
twenty shillings in the pound. Mr. Bell also states {Com. ii. 126), on the

authority of the case of Grove, siqjra,—and the statement is repeated

in (Joudy on lidnkruptcy, p. 587,—that a del credere agent may set oil' the

buyer's debt against a debt due by him to the buyer, " upon the i^round that

although the principal has collateral recourse against the purchaser, the

factor is liable in the first instance to his principal, and has a direct claim

against the purchaser." But this statement must be read in the liglit of

the modilication of the English doctrine already referred to, according to

which the agent is liable only on the failure of the third party. The
purchaser cannot plead against the principal compensation on a proper

debt of the agent, the del credere engagement being res inter cdios (Bell,

Com. sup.; Goudy, si^^;.]

See Agency ; Compensation ; Principal and Agent.

Delectus personae, literally "choice of person," is a phrase

denoting a docLriuc of the law of Scotland that a person selected for any
office, position, or contract, on account of personal qualification or suitabdity,

may not assign or delegate the performance of the duties to another. Like

all implied conditions, this doctrine applies only in the absence of express

stipulation l)etween the parties ; and, accordingly, cases arising out of

express stipulation will be noticed in this article only where the decision

involves or illustrates the general principle.

Leases.—In the tenancy of rural subjects the law holds that the

tenant is chosen for personal reasons, and may not, therefore, under a lease

of ordinary duration, assign or sublet his holding without the express

consent of the landlord {Hume, 1680, Mor. 10391 ; E. of Feferborouf/h, 1791,
Mor. 15293; Ersk. ii. vi. 31 : Hunter on Landlord and Tenant, \. 218-236;
Rankine on Leases, cc. viii. and ix. ; Bell, Prin. ss. 1214 ct seq.). The origin of

this principle, as applied to leases, is to be found partly in the necessity

formerly existing for preventing powerful and unscrupulous persons from
obtahiing lawful possession, as assignees, of land they desired ultimately

to annex ; and partly on account of the military service which tlie tenants

were bound to render to their landlord. But the doctrine is now maintained
on the presumption of the lessee's qualifications, pecuniary credit, agricultural

skill and desirability as a neighbour (Hunter on Landlord and Tenant, i.

218). This principle was formerly held to exclude both the heir of a

deceasing tenant and also adjudgers, i.e. assignees who come in. not by the

favour of the tenant, but liy the operation of law. It is now settled that

the doctrine applies only to voluntary alienations, and does not exclude

heirs {Thomson, 1750, "Shn: 10337: Bell, P/-/;/. s. 1219; Kunter, Laiidlord
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and Tenant, i. 219), or adjudgors where there is no express exclusion of

assignees {Elliot, 1747, Mor. 10329 ; Ersk. 13. ii. tit. vi. s. 32 ; Bell, Prin. s.

121G). Where a lease contains a clause excluding assignees or sub-tenants

unless approved of by the landlord, or admitting them if approved by him,

it is now settled, reversing former decisions, that the landlord may with-

hold liis approval arbitrarily and without assigning a reason {Muir, 20 Jan.

1820, F. C, and Bell on Leases, 4th ed., p. 181 ; Wight, 17 D. 364 ; Stcivart,

35 Sc. Jur. 307; D. of Portland, 4 M. 10 (mineral lease)). Where,

under such a clause, a lease was assigned ivith the landlord's consent, it

was held incompetent for the assignee to retrocess to the original tenant

without the landlord's consent {Ramsay, 4 D. 405). It was formerly held

that marriage of a female tenant operated as an assignation of the lease to

the husband, and consequently put an end to the lease. But it was

subsequently recognised that a lease, being heritable property, did not fall

under the jus mariti (1 Bell, Com. 72, note 4), and that a lease to an

unmarried or widowed woman is not made void by her marriage, even

where there is express exclusion of assignees {Gillon, 1775, ]\Ior. 15286
;

Hunter, Landlord and Tenant, i. 204).
" A lease of shootings implies delectus personoi in a sense perhaps more

emphatic than any other kind of lease " (per L. Kinloch in E. of Fife,

3 M. at 324 ; Eankine on Leases, pp. 169 and 455), and, accordingly, leases of

sporting subjects may not be assigned or sublet without the landlord's consent.

Delectus personce is also implied in a lease of minerals {D. of Portland, 4

M. 10, per L. J. C. Inglis, p. 18, L. Cowan, p. 19, and L. Neaves, p. 22).

The right of objecting to an assignation or suljlease on this ground is

personal to the landlord, and no one else can found on it {Hay, 1801, Mor.

15297 ; Dohie, 2 M. 788). But where trustees under a general disposition

attempted to take possession under a lease with a clause excluding

assignees, the Court held that the heir of the truster might sue without

concurrence of the landlord {Murdoch, 1 M. 330).

Lucases excepted from the ApiMcation of this Doctrine.—In leases of urban

subjects no delectus ^;<?rso?ia3 is implied, and the tenant may therefore

assign or sublet, unless expressly prohibited from doing so (Bankt. 2. 9. 12
;

Bell, Com. i. 73, ii. 32; Bell, Prin. 1274: Ersk. 2. 6. 32 note; Aitehison,

1748, Mor. 10405 ; Anderson, 10 July 1811, F. C. ; but see Gordon, 4 S. 95,

K E. 97). In this connection an urban subject is defined as a house,

shop, or building of any sort, wherever situated. There are, of course,

buildings on rural subjects, and gardens surrounding certain residences, but

these take the essential character of the principal subjects, to which they

are mere accessories (Rankine on Leases, 167. On the tenant's inability

to alter the essential character of a subject, see Anderson, 10 July 1811,

F. C. ; Leechman, 4 S. 683 ; LecJc, 17 D. 408 ; Hood, 17 D. 411.)

Leases of unusual duration are held not to imply delectus -personce, and

may therefore be assigned or sublet, unless the contrary is stipulated ; and

a prohibition of assignation will not imply a prohibition of subletting, nor

vice versd. This is true of both agricultural and mineral leases (Bell, Com.

i. 73; Simso7i, Mor. 15294; D. of Portland, 4 M. 10; Trotteo^ Mor. 15282).

The ordinary duration of a farm lease is considered to be nineteen or twenty-

one years {Alison, 1788, Mor. 15290; E. of Peterlorough, 1791, Mor. 15293;

E. of Cassilis, 1806, M. App., " Tack," No. 14). Thirty-eight years has been

held an unusual duration {Simson, 1794, M. 15294) ; but there is no actual

decision as to any lease for more than twenty-one, and less than thirty-eight,

years. A lease for a liferent is assignal)le as of unusual duration (Stair, ii.

9. 26 ; Ersk. ii. 6. 32 ; Hume, 1637, Mor. 10371) ; and in Pringle, 1802,
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Hume, 808, a lease to a minister for the period of hi.s incumbency was held

assignable for the same reason. There is no actual decision as to the

oidinary duration of a mineral lease, but from tlio remaiks of Ld. Cowan

and Ld'^. Xeaves in D. of rurtland, 4 M. 10, and from the analogy of the

Rosebery Act (G & 7 Will. iv. c. 42, s. 1), which empowers heirs of

entail in possession to grant mineral leases of tliat duration, it is thought

that thirty-one years would be the limit of ordinary mineral leases

(Kankine on Leases, 109).

Tliere is no delectus j>crsonce of tliu lessor (per Ld. Young and Ld.

Kyllacliy in Reid's Tr., 23 R. 030).

Partnership.—The relation between partners is so intimate, and

mutual reliance so necessary, that the principle of delectus persowc applies

very strictly between itartncr.s. Unless by express consent of all the existing

partners, no new partner can be introduced into the firm, not even the

trustee on the estate of a partner who ])ecome3 bankrupt, nor the repre-

sentatives of one wlio dies. A partner may assign his share of tlie profits

of the concern, l)ut tlie assignee can acquire thereby no right to inspect the

books of the firm or share in tlie deliberations or decisions of the partners.

Our law differs from the Roman in recognising as competent, stipulations in

the contract of copartnery that the heir or assignee of any, or all, of the

partners is to l)e assunuHfinto the firm in such partner's place. The effect

of such a clause is practically equivalent to a renunciation by the partners

of their delectus jicrsoncc (Clark on PtirtnersM}), pp. 141-342
;
Stair, i. 16. 5 ;

Bell, Com. ii. 508 ; Bell, Prin. s. 358 ; Warner, Mor. 14603 ;
affid. 3 Dow 76).

Since the eleleetus jjersojia' ai)i)lies to the ])artncrship as a wliole, and there is

but one contract amongst all tlie partners, it follows that the partnershi}) niay,

in the absence of contrary stipulations, be dissolved at any time by the retiral

or death of any partner, or, in tlie case of a female partner, by her marriage,

which would have the effect of introducing her husband into the firm as a

new partner; but if the parties agree that the partnership shall endure

beyond the limits of their own lives, it will not be dissolved by death, but

will be binding on the rej)resentatives of the deceaser (Stair, i. 16. 5 ;
Clark

on Partnership, 342 ; Hill, 3 M. 541 ; Bevcridgc, 7 M. 1034).

The effect of an assignment by one partner to another of his interest in

the concern, or part thereof, was considered in Casscls, 6 R. 936; affid. 8 R.

(H. L.) 1. The argument that the assignor was not entitled, by dimin-

ishing his pecuniary interest in tlie concern, to lessen his motives for

diligence in its affairs, was negatived by the Court; and the question

whether the assignee was entitled, without the consent of the remaniing

partners, to acquire a preponderating voice in the management, was raised

(6 R. 943 and 955) but was not expressly decided.

The law relating to partnerships was consolidated by the Partnershii^

Act, 1890 (53 & 54 Vict. c. 39). The only section which needs to be

referred to here is the 31st, dealing with " rights of assignee cf share in

partnership." It practically re-enacts the law as stated above.

Trustees.—The power of assuming new trustees and appointing factors,

which by the Trusts Acts is conferred on all gratuitous trustees, imi)lies

that the ordinary duties of trust administration involve no special delectus

jKrsoncc. But it is otherwise where the powers given to trustees involve

the exercise of individual discretion. In such a case the Court will be very

slow to extend such powers to assumed trustees, or to judicial factors

appointed on the trust estate. The reported cases on this point turn so

much on specialties that it is difficult to extract from them a rule of

general application. Much weight will be given to the terms of the deed
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eoustiUitiiig the trust. If they clearly show that the testator contemplated
the powers heing exercised by assumed trustees, of whom he could know
nothing personally, the Court may sanction tlie exercise of such discretion.,

even by a judicial factor (Simsou, 10 U. 540, and Huwdcn, 23 R. 113). On
the other hand, where the truster clearly did not contemplate the assumption
of new trustees, the Court refused to sanction the exercise, l»y trustees

assumed under tlie provisions of the Trusts Acts, of a discretionary power
of apportionment given to the sole original trustee {Hiirs Trs., 2 K. 68).
" When the indivi(Uial to be benefited is pointed out by name, and the

discretion conferred on the trustees is merely a discretion to increase the

income of the beneficiary or to make over tlie capital fund of which the

beneficiary has enjoyed the income . . . the devolution of such a discretion

to new trustees, or to a judicial factor, may Ije represented as an act of

ordinary jurisdiction, not involving the exercise of any arbitrary power by
the Court. . . . Yet, so far as I can find, this has only been done in cases

where the testator has provided that the discretionary power might be

exercised by assumed trustees not chosen by himself " {Ilohbies Judicial

Factor, 20 E. at p. 362 per Ld. M'Laren, who referred to Allan, 5 M. 1004,

and 8 M. 139, and the cases of Hill's Trs., and Simson, supra] see also

Nishct, 10 D. 361 ; Auld, 18 D. 487).

A power of selecting the objects of the testator's bounty was held

personal to the trustees, and not to be exercised by a judicial factor

{Eohhie's Judicial Factor, 20 E. 358).

It is not competent for a father to delegate his powers of appointing tutors

and curators to his children ; so where a testator appoints his trustees

to be tutors or curators to any children whom he may leave in pupillarity

or minority, the appointment is good only as regards his original trustees,

and not as regards assumed trustees (Walker, 2 E. 120 and 12 S. L. E. 100).

Miscellaneous Contracts.—The general rule was well stated by Ld.

Neaves in a case in which the trustee and creditors of a bankrupt sought

to establish their right to execute a contract into which the bankrupt had
entered. " "Where it is of the essence of the contract that the thing to be
done requires special skill, genius, art, or even strict personal supervision,

such a contract cannot l^e taken up by a trustee and creditors " (Anderson,

2 E. 355). Thus, a right to quarry stones (Mags, of Arlroath, 4 D. 538),

patronage of a church (Lord Advocate, 8 D. 450), and the right to erect a

pier (Leith Dock Comrs., 24 D. 64), have all been held personal and not trans-

missible. It was decided in Grierson, Oldham, & Co. Ltd. (22 E. 812), that a

limited company could not sue on a contract for advertising entered into by
a ]jrivate partnership whose business the com})any had been formed to

acquire. But delectus jiersonce, though mentioned in this case, was not the

real ground of judgment.
The proprietor of a village let the only inn and liakehouse in it for ten

years to a person to whom he gave the exclusive privilege of supplying
liquors and bread to the inhalutants. The tenant jiaid £20 per annum
as rent for the premises and £160 per annum for the monopoly. It was
held that the monopoly was the principal subject of the contract ; that it

involved delectus personm, and could not therefore l)e assigned ; and that as

the premises w^ere merely accessories, the lease of them was not trans-

missible (E. of Elgin's Trs., US. 585).

Delegated Jurisdiction.—A judge cannot as a rule delegate

his jurisdicti«jn t<j a deput \', the only exception of importance in modern prac-
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lice piulialil}- Iteiiig tliu appoiuliuent of conimissioueis to take evidence or
1 trover (l(jcumciits. See Commission, Proof by. Similar s]jerial dele^Mtioiis,

now aludislied, were those to messengers to act as jiulges in ajijnisings, and
to macers of the Session to judge in the service of heirs. In the old lieritable

jurisdictions the Act 1424, c. 6, conferred an express power of delegation;
for lunvever capalile the original giantee might have been, his heir might
prove quile unqualilicd to perform the duties of the otHce. The deputy, or
Itaron-haillie, was thereftjre invested with all the powers of his constituent,
who was answerable for liiin, the jurisdiction (as in all cases of proper
delegation) not being that of the de})uty who acted, but of the judge who
a]»])ointed him (Ersk. i. '2. ]:!, 14). In the Jurisdiction Act of 20 Geo. II.

c. 4;>, Sherifls are impro])erly styled iJeputes, for they have a proper, not a
delegated, jurisdiction : their authority is derived directly from the Crown.
By 9 Geo. iv. c. 29, s. 22, it is provided that the Sheritt-Depute may be
addressed by the title of Sheriff" without the term Depute l)eing added.

—

[See Ersk. i. 2. l:.') et scq.] Commission, Puoof by; Jukisdiction.

Delegation.—It has been observed (Jf'Iniosh, 10 M. o04) that
delegation is nowhere more accurately defined than by Erskine (iii. 4. 22),
who says "delegation, which may be accounted a species of no\ation, is the
changing of one debtor for another, liy \\liich the oldigation which lay on
the first debtor is discharged: e.g. if the debtor in a bond should substitute
a third ])orson who liccomes obliged in his place to the creditor, and who in

the Eoman law is called cxpromis.iO)' : this requires not oid}- the consent of

the expromissor who is to nndertake the debt, but of the creditor." The
nature and extent of the obligation undertaken remains the same ; it is

only a change in the obhgant which occurs. The general rule of law is

that a new obligation granted for a prior debt is to be held as corroborative
of the former obligati(jn. It is essential, therefore, to produce delegation,

that the intention of the creditor to discharge the first debtor and to
accept the second in his stead, should be made perfectly clear. Erskine
(iii. 4. 22) says that " neither novation or delegation is to be presumed : for

a creditor who has once acquired a right ought not to lose it by implication,
and consequently the new obligation is m duhio to be accounted merely
corroborative of the old." And Ld. l*res. Ingiis in M'Intosh, supra,
said (p. o09) :

" It is laid down by all the authorities that delegation is not
to be presumed ; and I think the doctrine even goes further, and that there
is a strong presumption against it." What constitutes delegation is so
entirely a question of intention and fact that each case as it arises must be
considered with regard to its own special circumstances, and it is impossible
to lay down any al)solute rules wliich will determine it. But it may be
accepted as a general rule that to secure delegation it is necessary that the
consent of three parties should be obtained, viz., the original debtor, the
new debtor, and the creditor who accepts the new debtor and discharges
the former obligation. [Beference mav be made to Mnir, 22 D. 1070,
PoUocl- cC- Co., 2 M. 14, and M'Intosh, 10 M. :'04, where the plea of

delegation was rejected; and to Thrkpland, 17 1). 487, where it was
sustained.] See Novation.

Delegatus non potest delegare.—A delegate cannot
devolve or transfer a duty or power cont'ciicd on him by another without
the consent of the principal. This maxiui. wiien analysed, merely imports
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that au agent cannot, \Yitliont authority from his principal, devolve upon
another obligations to the principal wliich he has himself undertaken to

personally fulfil ; and that, inasmuch as confidence in the particular person

employed is at the root of the contract of agency, such authority cannot
be implied as an ordinary incident in the contract {Dc Biisschc, 8 Ch. D.

286, at p. 310). It is based upon the view that the principal who had
conferred upon the delegate tlie power to act, presumably had selected him
from his knowledge of his ability and integrity and personal fitness to

discharge the duties intrusted to him, and that this delectus pcrsoncv would
be entirely voided if the delegate were in turn permitted to nominate
another to perform his duties. With the exigencies of business this rule,

which was formerly very strictly interpreted, lias become subject to excep-

tions; but it still prevails whenever personal trust is conferred on the

delegate on account of his personal skill, discretion, or confidential relation

{Speight, 9 A. C. 1) ; and it applies equally whether the delegated power has
been conferred by public or private authority. All persons appointed to

discharge judicial authority, whether in the superior or inferior Courts, have
no power to delegate their authority, unless the power to do so is expressly

contained in their commission or conferred on them by Statute (Lord
Advocate v. Sinclair, 11 M. 137). As a general rule the Sheriff-Substitute can
exercise all the power, jurisdiction, and authority, of the Sheriff', the terms
in which the commission in his favour is expressed, as well as the essential

nature of the office, vesting and entitling him to exercise all such powers,

unless the contrary is clearly shown {Flcmiiuj, 1 M. 188). Corporations

and other public bodies cannot transfer their authority to a committee of

their own number in such a way as to amount to an abandonment or

delegation of their authority, but must maintain and actually exercise a

general control over the actings of the committee {Osgood, L. E. 5 H. L.

636) ; and when certain quasi-judicial powers are conferred on a conmiittee

of a municipal corporation, they cannot delegate to a sub-conmiittee to

exercise tlieir powers {Thomson, 15 E. 164). Where, by the articles of associa-

tion, the directors of a company are vested with the power of allotting shares,

they cannot, in the absence of express j)ower to do so, delegate their power to

a committee {Harris' case, 7 Ch. 587). Nor can railway companies or other

corporations, who have had conferred on them the power to exercise certain

rights and privileges, transfer the same to another body without parlia-

mentary authority {G. N. Bwy. Co., 21 L. J. (Ch.) 837). Where, by 15 & 16
Vict. c. 83, s. 43, it was provided that actions of reduction of letters-patent

could proceed only with concurrence of the Lord Advocate, which he was
" empowered to give upon just cause shown only," it was held that as such
concurrence was not merely a matter of form, but involved his having
applied his mind to the case, a concurrence signed by his first clerk was
insufficient {Gilksjnc, 23 D. 1357). At common law, trustees have no power
to delegate tlieir powers to other persons ; and in the absence of powers
conferred on them by the deed they cannot assume new trustees. This defect

is, however, remedied by the Trusts Acts.

See also Delectus PERsoNyE.

Deletions.—In Deeds generally.—Alterations on a deed must be

made before subscription, and be authenticated ; otherwise either {a) if they
are in a material part of the deed, the document will be vitiated (except in

settlements, where the matters arc separable) ; or (/>) if they are not in a

material part of the deed, so that the essential parts of the deed are
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iut-oUigible and can receive efTect, and there i.s no fraud, thoy will be

disregarded. There are no statutory provisions as to the mode of authenti-

cating alterations, l)ut the practice in Scotland is uniform, viz. by a

dechiration in the testing or attestation clau-se (marginal additions being

further authenticated by signature). Alterations, if they are such that

they may have been made after the execution of the deed, are presumed to

have been so made; the (tnus of instructing that tliey were made before

sul)scri])tion rests on the holder of the deed ; and the general rule is that

extrinsic evidence is inadmissible (Grant's Trs., 1847, Bell's App. 15o).

'J^he alterations made before subscription, and duly authenticated, receive

effect, and, in ])()int of fact, it is the deed as so altered which is the act of

the granter. Tiie deletion or mutilation of a material alteration will, like

the mutilation of any other material part of the tlocument, void the deed

{Ci(nni/}{jhamhcad, 1G28, Mor. 12274).

The mode of authenticating a deletion is to specify by quotation the

particular words deleted, with the line and page in which they occur

;

unless in the case of large deletions, when the particular line or lines

wholly cancelled may be specified. It is objectionable to mention merely

the number of words deleted, as other words might be so dealt with as to

make it impossible to determine to which words the declaration in the

testing clause applied. Alterations not noticed in the testing clause of a

deed may be authenticated l)y the deed having been executed simultaneously

in duplicate, when the duplicates refer to each other, and the one is entire

wherever the other is altered {Strathmore, 1837, 15 S. 449 ; affd. 1840, 1 Eob.

App. 189). A deletion in a gift under the Great Seal has been held to be

Rutficiently authenticatetl by a note by the Keeper of the Seal on the margin

of the deed, to the effect that the deletion was made by order of the Lord

Chancellor and of consent of the party {Gumming, 1709, ]\Ior. 11542).

The more important questions have arisen in connection with Erasures
{q.v.), but the following points with special reference to deletions may be

noticed. In construing a formal deed (not being a mortis causa settlement),

the Court is not entitled to look at words deleted before subscription of the

document, but which remain legible {Buttery, 1878, 5 E. (H. L.) 87).

Mortis Gausa Deeds.—The effect of an unauthenticated or defectively

authenticated alteration depends on the materiality of it, and this again

depends on the nature of the writ. Alterations by a testator himself will

not vitiate the deed as a whole, unless it appears that it was his intention

to annul the deed. Thus, in the case of Kemps (1802, Mor. 16949), the

name of the executor originally appointed was deleted in a settlement, and

another interlined, but the deed was held effectual as to a legacy contained

in it. In Traguair (1822, 1 S. 527) a disposition to several trustees (of

whom a majority was to be a quorum) whom failing, to a disponee " ami

her nearest heirs and assignees wdionisoever," in which the name of one of

the trustees and the words above quoted were deleted, was not thereby

vitiated. The deletion of one of a number of legacies or of a separate clause

will not void the remainder of the deed {Paftison's Trs., 1888, 16 K. 73), and so

found as to erasures {Dods, 1857, 19 I). 820). While, therefore, alterations

by a testator on his originally formal settlement may be given elfect to

(see also Grant, 1849, 11 1). 8G0), the deletions and words substituted by

him as a rule require authentication, and it is doubtful, where these are

of the essence of the deed, whether the document must not, in order to

receive effect, be practically adopted as holograph {I\oi/al Infirmary of

Edinhurgh, 1861, 23 D. 1213). There is "an obvious distinction between

what is obliterated ; that the former must have been an intentional act
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the latter may have Vieen accidental" ( Ld. I'helinsfurd in Maijs. of Dundee,

1858, 3 Mac(|. l;U) : and so, in mortis causa deeds, as distinguished from
other formal deeds, words deleted may not only be looked at, but words
apparently deleted in error may be restored where necessary to make sense

of the passage in which they occur {Adv.-Geu. 1852, 14 D. 585; Mags, of
Dundee, supra ; Ch<rpman, 18G2, 22 1). 745). In the cases cited the

alterations were made by the testator, and there was no fra\id ; but in the

early case of PitiUo (1671, Mor. 1153G) a deed of settlement was reduced
on tlie ground that half a line was obliterated in a material part of the

deed, so that it could not be deciphered, and this was ])resumed to have
been done fraudulently by the person founding on the document.

Affielavits.—Deletions should be authenticated by the initials of the

deponent and magistrate : V)ut an objection to an atlidavit in a sequestration,

in which tlie amount of the debt was deleted and a different sum inserted

wliich corresponded with an annexed account signed as relative to the

affidavit, was repelled {Dyee, 1846, 9 D. 310).

[Balfour, Fractieks, 368 ; Stair, iv. 42. 19 ; Ersk. iii. 2. 20 : Eoss, 144

;

Menzies, 127; Bell, Conv. 68.]

See EkasupvE ; Deeds, Execution of ; Vitiation.

Delict, Quasi-Delict.—Delict is used, both in criminal and
civil law, t(j describe a wrongful act. In the criminal sense it regards an
act as an offence against the State, and punishable by the State by
appropriate penalties. In the civil sense—the one with which this article

deals—it regards an act as an offence against any private individual whom
it affects, rendering the offender lialde in reparation to him for the injury

caused. The same act may have both these aspects ; and it may be stated,

generally, that every criminal act which injuriously affects an indiA'idual is

also a civil wrong, giving rise to civil remedies. For instance, if A. assault

!>., A. is liable to a criminal prosecution involving hue or imprisonment, and
is also lialjle to a civil suit at the instance of B., claiming damages for the

injury suffered. But although the same act may give rise to l)oth sets of

consec^uences, its legal aspects are clearly distinct and separate. The
criminal law aims at punishment of the offender, the civil law at reparation

or indemnity to tlie injured imi'ty; and from this distinction different results

follow. Criminal liability ceases with the death of the offender, but civil

liability affects his estate after his death, and transmits against his executors

to the extent thereof. Further, the State does not condone the offence or

forego taking criminal proceedings, but the injured individual may forego

or discharge his claim as he chooses.

"While, however, every criminal act is also a civil wrong, the converse

does not hold. j\Iany acts which do not fall within the criminal law give rise

to a civil claim of damages. To such an act the name quasi-delict is given,

and, though originally l)estowed on account of the close analogy of the act

so described to a true delict, the name is now applied to an act of mere
negligence, which does not at all resemble dole or delict. First we have
delict proper, in which evil intention is so strongly present that the act may
be punishable criminally ; next we have quasi-delict, where, there being

only rashness or gross carelessness, the criminal law does not apply, but

where the civil law, looking more to the position of the injured, allows him
a remedy just as if an actual delict had been committed ; and then we have
the further stage, where mere negligence, or failure to take reasona])le care,

is held sufficient to imply liability. Through all these grades the considera-
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tion is the breacli of duty towards an individual; and while in tlie f(jimer

the duty is a negative one, to abstain from injuring, and the breach is an

act of commission, and in the latter the duty is a positive one, to take duo

care, and the breacli is only an act of omission, the transition from the one

to the (jther is easily made, and is in some cases imitorceptible. Between

the case of ona man assaulting anotlier with the intention of injuring him,

and that of a trustee througii an error in judgment losing part of the trust

funds, there is a wid(> distanco: but the princiiile rec<ignised in the first, that

a wrong aeti<ni which is hurtlul gives rise to a claim for remedy by way of

damages, is ecjually ap[)licable to the last.

"While a civil delict is distinguished, on the one hand, from a criminal

delict, it has to be distinguished, on tlie other, from breach of contract. In

delict, the ol)ligation or duty which has been broken is fixed by law

independently of any connuuning or arrangement between the parties.

Everyone is bound, a])art from any undertaking, to respect the bodily safety

and the reputation of his neighbour, to refrain from injuring him, either liy

desi'ni or ne<Tli<'"ence, and from defaming him. Tlie oljlii^ation referred to in

breach of contract, on the other hand, is not one imposed by law, but is volun-

tarily undertaken. 'J'he nature and extent of the right emerging on such breach,

therefore, is determined by the obligation which the offending party under-

took, and the amount of damages to be awarded depends on considerations

entirely ditferent from those in delict. The measure of damages in the

former case has relation to the benefit to l)e obtained under the contract,

and in the contemplation of the parties at the time : in the latter, damages

are given for the result of the wrongful act, although the amount of injury

caused may not have heen ca]ml)le of estimation jjcforehand. A negligent

act may result in the death of a childless bastard, or in the death of a person

with a wife and large family, in wdiich cases the liabilities of the wrong-

doer are very different, although the negligent act may be the same. Other

points of distinction l)etween contract and delict are, that each of a number
of co-delinquents is liable tf) be sued for the whole damage caused; and the

plea of all parties not called is not available, as it is in breach of contract

{Croshcrij, 1890, 17 If. 007), that a discharge of one co-delinquent does not

discharge the others, while the discharge of one co-obligant in contract

discharges all {Ddanry, 1893, 20 li. 509), and that there is no relief inter

dclinqucntes (subject to exception), while there is among co-obligants (see Co-

Delinquents). Further, while injury suffered will confer a title to sue in delict,

in breach of contract a pursuer must also show that he is a party to the contract.

These considerations render it of im])ortance to determine whether a

party is liable in contract or delict, but that question is often difficidt

to solve. In some cases it has been said that a party may rest his

case either on contract or delict. This means that alongside a contract

duty there exists also a common-law dutv, which is not superseded

by "the fact of a contract {Heaven, 1884, L." E., 11 Q. B. D., 503, 507).

The independent existence of this common-law duty is recognised

by allowing a claim arising out of fault connnitted in the execution of a

contract, although the person suing could not maintain an action either for

ini])lement of the contract or breach of it, as in the case of a father suing a

niilway company for the death of his son, througii their fault, while travelling

under a contract of carriage on their line {Horn, 1878, 5 E. 1055, lOGl).

On somewhat similar grounds, action has been allowed at the instance of a

beneficiary against defaulting trustees {Croskcry, 1890, 17 E. 697). But it

has been refused to a beneficiary with only a contingent interest suing the

law agent of the trust, who, as averred, had by his negligence caused the
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loss of the trust funds (Hacs, 1889, 19 K. (H. L.) 27, 33). This latter case

seems to have been decided on 11 le ratio that the failure of duty on the part

of the law agent was a breach of contract only, and therefore actionable

only at the instance of his employer, but that the failure on the part of the

trustees was a breach of a common-law duty, existing independently of

contract (see also Croskery, p. 700). Erskine, iii. 1, 12 ; Stair, i. 9. 1

;

Wharton on KcijUrjcncc ; Glegg on Reparation.

Delivery and Acceptance of Deeds.—A. Delivery.—
(1) General llulc.—"A writing, while it is in the granter's own custody, is

not obligatory ; for as long as it is in his own power he cannot be said to

have come to a final resolution of obliging himself by it " (Ersk. iii. 2. 43).

It becomes obligatory only when it is delivered, i.e. when the possession

of it is transferred from the granter, with his consent, to the grantee (it

may be w^ithout his knowledge or consent

—

Borthwick, 1686, Mor. 7735;
Tcanent, 1869, 7 M. 936, per Ld. Kinloch), or to some one on his behalf

{Henry, 1884, 11 E. 713; see also M'Asian, 1859, 21 D. 511 ; Byres, 1626,

Mor. 8405, 16990 ; Glendinninfi, 1634, Mor. 16992 ; Boyd, 1661, Mor. 16993).

The delivery of a deed is not a matter of law, but a matter of fact {Life

Association of Scotland, 1886, 13 R. 910), of wdiich the ascertainment is fre-

quently matter of great difficulty (see (4)-(7) below). No ceremony is required.

A bond, to which there are several co-obligants, may be delivered as to

some and not as to others {M'Gill, 1628, M. 16991 ; Cheyn, 1679, 2 Bro. Supp.

242 ; see also Life Association of Scotland, ut siqira, and cases therein

cited) ; and, in a very special case, an obligation was held delivered as to

the part of the sum actually advanced to the borrower, and undelivered as

to the balance {Mair, 1850, 12 D. 748). See also LecMe, 1776, M. 11581,

and App. voce "Presumption," No. 1 ; cf. Steivart, 1883, 10 Pt. 463.

As to delivery by post, see Bowie & Co., 1891, 18 11. 986.

(2) Exceptions to the Fade, which requires Delivery.—{a) Deeds containing a

Clause dispensing ivith Delivery.—" These are of the nature of revocable deeds
;

for the granter, by continuing them in his own keeping, continues a power
in himself to cancel them ; but if he do not exercise that power, they

become effectual on his death. Death is, in such case, equivalent to delivery,

because after it there can be no revocation " (Ersk. iii. 2. 44 ; cf. Stair, i. 7.

14; More's Notes, 408 ; Bell's Prin. s. 24; Dickson, s. 919 ; see Elcis, 1669,

M. 16999, as to an instrument accessory to a deed containing such a clause).

{V) Writings of a Testamentary Nature, if unrevoked at the testator's

death (Ersk., and Bell's Prin. ut suj)ra ; M'Laren, Wills, s. 752).—The
principle applies to deeds, which are testamentary in character, although

not in form, e.g. an assignation or disposition under reservation of the

granter's liferent, and power of disposal or alteration {Hadden, 1668, M.
16997 ; Cochranes, 1686, 2 Bro. Supp. 94; Stark, 1679, M. 17002), or of his

power to alter only {Young, 1695, 4 Bro. Supp. 259); or a deed of entail

containing a power of revocation {Porterfield, 1822, 1 S. 9). Further, the

rule applies to an instrument in exercise of a power to alter reserved by
deed {Hamilton, 1624, M. 4098; M'Bride, 1680, M. 17002).

(c) Bonds and other Writings in Favour of Wife or Child.—Such instru-

ments, although undelivered in the granter's lifetime, are effectual after his

death, if found in his repositories unrevoked (Stair, Ersk., and Bell's Prin. ut

supra; M'Laren, Wills, q. 760). The principle has been applied not only

in the case of a father and his children {Lord Cardross, 1639, M. 11440,

16993; Wallace, 1624, M. 6344, 11440, 16989; Stevenson, 1677, M. 15475,
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17000; Adair, 1725, M. 1700G ; Monro, 1712, M. 5052, 1700G (a foris-

familiated son) ; Aikcnhead, 16G3, M. 1G994 (a natural child)), but to a bond

by a mother to her daughters {Hamilton, 1G24, M. 4098), and to a post-

nuptial settlement by a husband in favour of his wife {Lord Lindores, 1715,

M. G12G, 1700G; of. Thomas, 1879, G K. G()7). But a wife's deeds in her

husband's favour require delivery {Ladi/ JJatliffatc, 1685, M. G077, 115G9,

17004; of. Kirkpatrick, 187'S, U M. 551, per Ld. Deas). It maybe that

the circumstances of the case sliow that during his life tlu; grantor held the

document as the delivered evident of his wife and family {Iliddd, 1750, M.

11577; Forrest, 1858, 20 D. 1201; GUjnn, 18G9, 7 M. 807; Smith, 1884,

12 II. 18G ; cf. Miller, 1874, 1 R 1107 ; Thomas, ut supra).

{d) Deeds in which the Granter has a Reserved Interest.—Where the granter

has reserved his liferent, and retains possession of the deed, he is presumed

to hold it, not because his intention is inc(.)mpletc, l)ut to secure the interest

reserved (Ersk. iii. 2. 44; Brack, 1831, 5 W. & S. 61; Leckie, 1776, M.

11581, and App. voce " Presumption," No. 1 ; Siialding, 1874, 2 R. 237). It

lias been observed (Dickson, s. 923; Menzies, Conrej/aneinr/, ?,Yd ed., 180)

that in the cases of Iladden and Stark {ut supra), cited by Erskine and Tait

respectively in support of the rule, there was a reserved power to alter.

See also Brummond, 1749, iM.4874; Elch. "Forfeiture," No. 15; 1751, 1

Pat. App. 503.

{e) Deeds u-hicJi the Granter is render an Antecedent OUigaliun to execute

" are valid without delivery ; for he in whose favour such deed is conceived,

as he had a right to demand the granting of it, is also entitled to compel

the granter to exhibit it after it is signed" (Ersk. ut supra; Corniack, 1829,

7 S. 868).

(/) Mutual Oblv/edions or Contracts " si\fned by two or mure parties for

their different interests require no delivery, . . . because every such deed,

the moment it is executed, becomes a common right to all the contractors
"

(Ersk. and Stair, «< supra; Bell's Prin. s. 84; Crawfurd, 1695, M. 12304,

1G990; Loekhart, 1709, M. 8430; cf. Hamilton, 1833, 12 S.^ 206). The

rule applies to a mutual deed executed in duplicate {Robertson's Trs., 1873,

1 R. 323). As to deeds mutual in form, but unilateral in substance, see

Kirkpatrick, 1873, 11 M. 551, 571, per Ld. Deas; Tmers Trs., 1879, G R.

1111; and Malcolm, 1891, 19 R. 278, and cases there cited. As to the

unilateral deeds of co-obligants, see al)Ove (1). As to deeds found in the

hands of a depositary, sec (G) (7) below. As to the delivery of decrees-

arbitral, see Ahbitration,

{(j) Deeds of Discharge or Transference endorsed upon other Deeds are, it is

thought, effectual without delivery. Non-delivery is, however, an element

in proving quo animo the endorsement was made (Dickson, s. 92G ;
Tait,

160; see Cochran, 1709, M. 12714; Carrick, 1787, M. 17009).

(3) Equivcdcnts to Delivery.—Where the granter of a deed, in its nature

irrevocable, records it for execution or publication, the presumption is that

he intends it to be effectual as a delivered deed ; and he who maintains that

it is undelivered must make out a special case (Ersk. ut supra ;
Bruce, 1675,

M. 11185, 17000: Gordon, 1771, M. 15579; Leclcie, 1776, M. 11581, App.

voce " Presumption," No. 1 : Ihnvnie, 1843, 6 D. 180 : Burnet, 1864, 2 ^f. 929 ;

Tennrnt, 1869, 7 M. 936), (-.7. that tlie grantor did not consent, or that it is

doubtful whether he consented or not, or that, allhough he consented, he

did not intend thereby to make the instrument an irrevocable delivered

deed {Tcnnent, ut supra). The fact that a deed is registered for preserva-

tion only, forms but an element in the proof of delivery : and the weight to

be attached to it depends upon the circvnnstances of the case (see Downie,

VOL. IV. 12
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Burnet, and Tcnncnf, id supra). As to cases where the deed is taken in tlie

name of a third person, see (7) below.

An assignation is made effectual without delivery by intimation {M'Lurg,

1680, M. 845; Jarvie's Tr., 1887, 14 E. 411), or by using diligence upon it

in the assignee's name {Dick, 1677, M. 6548).

The judicial ratification by a wife of a deed does not make it a delivered

deed {Lady Bathgate, ut supra ; Kirhpatrick, per Ld. Deas, ut supra).

(4) Asto Ddivcry when the Deed is found in the Granter's Possession.—

A

deed found in the granter's possession is presumed either not to have been

delivered {Dickson, 1G27, 1 15ro. Supp. 49 ; Boijd, 1661, M. 16993 ; Cochran,

1709, M. 12714; Stanjield's Crs., 1696, 4 Bro. Supp. 344, with which comp.

Crcacford, 1807, M. App. " Moveables," No. 2), or to have been returned to

him on payment or discharge (see Chiiiographum apud debitorem reper-

TUM, etc.). These presumptions may be redargued by proof prout de jure,

either where force or fraud is alleged {Fitlvics Children,, 1693, 4 Bro. Supp.

70; Brufjh and Jenkins, 1710, M. 11410; Edivard, 1823, 2 S. 431 ; Knox,

1862, 24 D. 1088), or where the special facts of the case, relative to tlie

possession of the granter, as admitted or explained by him, are such as

to render it desirable for the ends of justice that the inquiry should not

be limited to his writ or oath {Ferguson, Davidson, & Co., 1880, 7 E. 500;
Henry, 1884, 11 E. 713). In cases to which these principles are inapplicable,

the proof must be limited. See also Trust.

(5) As to Delivery ivherc tlie Deed, is found in the Grantees Possession.—
Erskine (iii. 2. 43, following Mackenzie, Inst. iii. 2. 6 ; so also Stair, i. 7. 14,

iv. 42. 8) observes that " after a deed appears in the custody of the grantee,

the presumption of delivery to him is so strong that it can in no case be

elided but by his own oath or writing ; . . . and if the delivery be confessed

by the granter, or his representatives, the deed becomes the absolute right

of the grantee, not to be defeated under the pretence of its having been

granted in trust, unless the trust he proved either by the signed declaration

or by the oath of the trustee." This doctrine, however, " is not to be taken

without qualification, otherwise it is not very clear on what ground an
issue could be granted ; for the matter would be reduced to a presumption
in favour of the grantee, which is not the state of the law as an absolute

proposition. A party may have possession of a deed, and the presumption
of law may generally be that—that party Ijeing the beneficiary under the

deed—it was delivered to him for the purpose of being so held by him.

But that proposition may undergo many qualifications, and the whole
circumstances of each case must be looked at" {M'Asian, 1859, 21 D. 511).

The distinction noticed above (4) as to the modus prolandi obtains here

also. See also Dickson, s. 938.

(6) As to Deliccry where the Deed is found in the Possession of a Third
Person.—The question for whom does the depositary hold is one of fact,

which may be ascertained by proof prout dejurc, save where the terms of

depositation are expressed in a probative writing {Cov-an, 1675, M. 12379
;

Logan, 1823, 2 S. 253). The depositary, if ho be connected with one of

the parties, e.g. if he be his agent (Ersk. iii. 2. 43 ; Garden, 1724, M. 3519
;

Drummond, 1749, M. 4874; 1751, 1 Pat. App. 503; Logan, ut supra), or a

member of his family {Fairly, 1666, M. 12278; Lady Traquair, 1668, 1 Bro.

Supp. 546), is presumed to hold for that ])arty. Of course the presumption
will yield to adverse facts {Cravford, 18 Nov. 1807, E. C. ; Hamilton, 1842,

1 Bell's App. 736). A neutral depositary is presumed to hold for the granter

or grantee, according as the deed is gratuitous or onerous (Ersk. ut supra,

correcting Stair, iv. 42. 8 ; see Sinclair, 1707, M. 11572). In the former
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case, the ))resuiiii)lion is that lIk; deed has been cluptj.siLi-tl under l\ns LueiL

condition tliat it shall he returned to the ^n-anter, if he call for it during his

life, and that, if he do not, it shall be delivered on his death to the grantee

(Ersk. ut supra; Kcr, 1G7G, M. 3248; cf. Fairlic, 1630, M. 115G7, with

Hulirdl, 1 79G, M. 1 1583, which is the subject of coninient hi Mavle, 1830, 4 W.
& S. 58). Whether the same presumption IkjMs in the case of a deed put

by the granter into the possession of one who is agent for both granter and

grantee, is a question to which dillerent answers have been given. Dickson

(s. 94:!) and Krskine's latest editor (see Inst. iii. 2. 43, note {<i)
) answer it

in the allirmative (see also Tait, 1G5). According to Erskine {I'.t su/jva,

followed by Bell, Prin. s. 23, and approved in Maide, id supra
; see also

M'Creath, 1860, 22 D. 1551), the agent is presumed to hold for the grantee.

It is thought that the import of the cases (see Manle, nt supra : Brou-nlie,

1831, 10 S. 39 : liamsai/, \S:V.>, 11 S. 967 : Stcn-art, 1842, 1 Bell's App. 796

;

Jlalr & Sons, lSr>0, U D. 748; Collie, 1851, 13 D. 506; M'Creath, ut

sajmi: Geddes, 1862, 24 1). 794) is well expressed in the words of Ld.

Justice-Clerk Hope {Maiklem, 1842,4 D. 1182; see also Mqw/aq^, Convey-

ancing, 178 ; ]\I. Bell, Convcijancing, i. 103). He says :
" I cannot lay down

the law that the abstract fact of a man being agent of both parties

—

granter and grantee—nuikes the i)OSsession of agent necessarily and at

once possession for the grantee, without inquiry into the facts attending

the delivery, and showing the character impressed on the delivery. I

think it is \\n in(piiry iu ])oint of fact and actual intention. It may be

easier to make out, when the holder is agent of both parties, that the deed

was held for the grantee : but it is always an iiKpiiry in point of fact,

—

on what footing, and for whose behoof, was the deed delivered, the inquiry

in\-olving ])resumptions more or less strong according to the facts, . . . and

the burden of })ro(jf being shifted according to the facts."

In one passage of tlie Institidions (iv. 42. 8 ; cf. i. 7. 14), Ld. Stair

observes that the allegation by the granter of a deed that it lay in the

hands of a depositary for conditional delivery, can be proved only by the

grantee's writ or oath, the terms of the condition being proval)le by the

depositary's oath. The same view finds expression in another passage

(i. 13. 4) in the first and second editions. In later editions (see Mores ed.,

i. 13. 4) the statement is that " the depositation being acknowledged or

proved, the terms whereupon it was made are not only prol)al)le l)y the

creditor's oath, but by the depositor's, whose faith he followed ; . . . but

not by the witnesses inserted" (cf. Ersk. iii. 2. 43: and see Lermonth,

1624, M. 12376 ; Ray, 1624, M. 12378). The tendency of modern decisions

appears to favour the admission of witnesses other than the depositary_to

prove that the depositation was made for conditional delivery {Collie, 1851,

13 D. 506; Martini cO Co., 1878, 6 11 342 ; and see cases cited above (4)).

It is tiiought that an averment that the granter of a deed intrusted

it to the depositary, for the purpose of cancellation may be proved ;j?-o»/ dc

Jure {M'Alister, 1874, 1 R. 958; Andersons Trs., 1883, 11 \\. 35; see also

Falconer, 1848, 11 D. 220, 13.38; Cunninyham, 1851, 13 D. 1376;

Winchester, 1863, 1 M. 685; Bonthrone, 1883, 10 E. 779). See Canxel-

L.\TI0N. The older decisions are not uniform (see Dickson, s. 948).

(7) As to Delivery where the Deed is taken in the Name of a Third Person.

—" When a man takes a title to property in the name of another abso-

lutely, so long as he retains the di)cument in his own hands the presumption

of law is that it is a donation mortis causa; and, although the power of

disposal remains in the donor's hands, yet if he allow the title to remain in

that state during his lifetime, the subject on his death l)elongs to the party
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in whose name the investment was made. "We have in the authorities

examples of that in cases where persons have bought heritable properties,

taking the disposition in favour of others. So long as such a purchaser
retains the disposition in his own liands, he has power to alter the destin-

ation, and to get a new disposition from the seller, or to establish his right

judicially. If he dies without doing so, the disposition is elTectual as a

donation mortis causa. But if lie delivers the disposition during his life to

the person in whose name lie has taken it, the donation is absolute"
(Kenned//, 1863, 1 M. 1042, per Ld. Curriehill ; cf. M'Intosh, 28 Jan. 1812,
E. C, per Ld. Meadowbank). Thus if he expede infeftment upon the deed
{M'Intosh,ut supra] see (2) above, and cf. Steuxirt, 1883, 10 K, 463, and
Bust, 1865, 3 M. 378, commented on in Gilpin, 1869, 7 M. 807, and
Honcrjman & Wilson, 1886, 14 E. 163), or if he, in whose name it is taken,

acts upon it in the character with which it invests him (tSpcnce, 1826, 5 S.

18 ; 1829, 3 "W. & S. 380), it is effectual and irrevocable. But if he keep it

in his own possession, it remains subject to his control, and may be
cancelled or recalled at his pleasure (Hill, 1755, M. 11580; Balvaird, 5

Dec. 1816, F. C. ; (rilpin,iU supra: Steuxirt, ut supra: cf. Johnstone's Trs.,

1896, 23 E. 538). The same principles have been applied in the case of

stock certificates and debenture bonds or certificates of debt, issued by a

public company or by the trustees of public works {Walker's Exr., 1878, 5

E. 965 ; Buchan, 1879, 7 E. 211 : Bev:ar or Milne, 1880, 8 E. 83 ; Connell's

Trs., 1886, 13 li. 1175), and of policies of insurance (Jarvies Tr., 1887, 14
E. 411 ; see Jamieson, 1880, 7 E. 1131). The destination, in such cases,

where there has been no delivery, becomes operative only on the death of

the person who caused it to be inserted ( Walker's Exr., Buchan, Bewar or

Milne, Jamieson, Connell's Trs., v.t siqjra). The case of a deposit receipt is

altogether different. See Donation, Pkesu.mption against. Where the
disposition, taken in the name of a third person, bears on the face of it that
the person taking it is trustee for the disponee, it is effectual although the
former retains it in his possession {Giljnn, 1869, 7 M. 807 ; Stewart, 1883,
10 E. 463). Again, it is observed by Ld. Stair (i. 10. 5) that " when parties

contract, if tliere be any article in favour of a third party, at any time, est

jus quccsitnm tertio, which cannot he recalled by either or both of the
contractors, but he may compel either of them to exhibit the contract, and
thereupon the obliged maybe compelled to perform "(see Blumcr & Co.,

1874, 1 E. 379, where there is a full citation of the authorities). Where
an instrument taken in the name of a third person lies in the hands of a
depositary, the question for w bdui (hies the latter hold is determined by the
facts and circumstances of each particular case {Milroy, 1803, Hume, D.,

285; Collie, 1851, 13 D. 506).

(8) As to the Bate of Bclivery of a Beat.—A deed is presumed to be
delivered from its date, if it be in the hands of the grantee or of someone
holding for him (Stair, i. 5. 6, i. 7. 14 ; Ersk. iii. 2. 43 ; Bell, Prin. s. 23

;

Gordon, Yjhl, M. 11165; affd. sul noin. Forles, 1760, 2 Pat. App. 43), until
it is jjroved that its date is inaccurate (see Dickson, ss. 718 et seq.). But
the presumption does not apply where bonds of piovision to cliildren

come into "competition with creditors, thougli their debts l)e posterior
to the dates of the bonds of provision

; unless the delivery thereof be
proven anterior to the debts" (Stair, i. 7. 14; Twjlis, 1676, M. 11567;
Simpson, 1697, M. 11570; Chiesly, 1701, M. 11571 ; Eraser, 1754, M. 17008).

Ji. Acceptance.—It is always to be remembered "that delivery and
acceptance are two entirely different things. There may be delivery full

and complete, so far as the granter is concerned" (to the effect of binding
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him), ulthou<;h made witliout the grantee's knowledge or consent (Stair, i.

10. 5; JJorf/tu-id; 1G8G, M. 77o5), "leaving the acceptance still in the

option of the grantee " {Tamcnt, 18(50, 7 M. 9:3G, per \A. Kinloch). Accept-

ance is thus necessary only to make the deed ellectual against the grantee

(Ersk. iii. 2. 45).
"

'J'he bare receiving it from the granter ought not, in

reas(jnable construction, to infer acceptance; for where the granter of a

deed gives it to the grantee without expressly tying him to acceptance, the

natural presumption is that he leaves him at liberty to deliberate whether

to accept or repudiate. Acceptance may be proved by the grantee's

express declaration, either written or verbal; or liy acts done by him

after receiving the deed which import acceptance,—such as putting it into

a jtublic register, taking the benefit of certain clauses in it beneficial to

himself, or otherwise using it as his own; all which acts may be proved

either by writing or by the testimony of witnesses " (M, i&. ; see also M.

Bell, Conveya7icin(j,i. 113). As to the case of deeds mutual in form but

unilateral in substance, sec A. (2) (/) supra. As to acceptance by post,

see Jacohsen Hons & Co., 1894, 21 II. 654, where it was hekl following

Bunlop, Wilson, & Co., 1848, G Bell's App. 195, and Household Firclnsur. Co.,

L. R 4 Ex. D. 216 (cf. Mason, 1882, 9 K 883, per Ld. Shand, ron^ra), that the

posting of the letter of acceptance coin})lctes the contract. See Contract.

[Dickson, Evidence, s. 91G-064; Tait, Ecidcnce, 156-173; :Menzies, Con-

vej/anciuf/, 176-181, 563; M. Bell, Cunveijandnfj,\. 102-113; Kirkpatrick,

Digest of Evidence, ss. 112-116, 143, 145.]

See ClIIROGRAPIIUM APUD DKlilTOREM ]{EPERTUM ;
DkI'DSIT liECEII'T

;

Donation ; Donation Mortis causa.

Delivery (Heritage).—See Sasine.

Delivery of Moveables.—.Moveables, in Scotland, are either

corporeal or iiuniporoal. Corporeal movealiles comprehend such " as are

palpable to sense ;
incorporeal such as consist in legal right merely " (Bell,

Com. i. 100). Corporeal moveables (other than money) are called "goods"

(Sale of Goods Act, 1893, s. 62 (1)), and it is to the delivery of such

corporeal moveables that attention will be chiefly directed in the following

remarks. It is to- be observed, however, that the same general principles

apply for the nuist part to the delivery of incorporeal moveables, such as

debts, shares, etc., excei)t that, as a rule, such iuc(.r])oreal rights cannot lie

transferred without writing. See Assignation. Money, though in a sense

a corporeal moveable, is representati^•e of value or price, and is therefore

placed in a category by itself.

The immediate subject of delivery may be either the moveables them-

selves, if corpf)real, or sf)me paper representative, such as a " document of

title" or a bill of exchange. Bills of exchange, promissory notes, and

che(pies represent niduey (Bills of Exchange Act, 1882, ss. 3, 73, 83).

Documents of title may represent moveables whether corporeal or

incorporeal, l)ut according to the usual definition they are confined to

documents representative of "goods" in the sense above mentioned

(Factors Act, 1889, s. 1 (4); Sale of Goods Act, 1893, s. 62 (1)). The

transfer of such representative documents may be accomplished in all cases

by an Assignation {q.r), in most cases by indorsation, and in many cases

{e.g. where the document orders delivery to bearer) by the mere passing of

the document from hand to hand. In order to complete delivery, it is
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often necessary, in addition to the transfer of the representative document,

to give intimation to the custodier of the thing represented, and for this

purpose a dehtor or other obligant is treated as custodier.
' Delivery " has been defined by Statute as the " vohmtary transfer

of possession from one person to another" (Sale of Goods Act, 1893, s.

62(1)). It has also by another Statute been defined as the "transfer of

possession, actual or constructive, from one })erson to another " (Bills of

Exchange Act, 1882, s. 2). The former definition is to be preferred, as by
the word " voluntary " it riglitly excludes transfers of possession arising

from the death or bankruptcy of the previous possessor, and also transfers

arising from unlawful acts, such as theft. Notliing of value is added to tlie

definition in the Bills of Exchange Act by the words " actual or con-

structive," which merely denote modes of possession.

Tlie definition, even in its improved form, is wantnig in precision, for

it depends upon the meaning of the ambiguous term " possession," whicli

has been the subject of much learned exposition and discussion, (see, e.g.,

Savigny, Poiiscssion : Pollock and Wright, Fosscftsion in the Common Lata

;

0. W. Holmes, The Common Laio). Erskine defines possession as " the

detention of a su])ject with the animus or design in the detainer of holding

it as his own property " {Inst. ii. 1. 20) ; and, consistently with this definition,

lie speaks of tradition as " the delivery of the possession of a suliject by the

})roprietor with an intention to transfer the property of it to the receiver
"

{Inst. ii. 1. 18). This, however, is an imperfect view, for it excludes many
cases in which possession is held on a title short of ownership. " Possession

may be precarious, as of deposit ; it may be criminal, as of a thing stolen :

it may be cpialified, as of things in the custody of a [servant] carrier or

factor. Mere possession without a just title gives no property" (per Ld.

Loughborough in Lickharroiv, 1790,' 1 Bl. H. 357, at 360). No douljt

possession, in the absence of any obvious subordinate title, gives rise to a

presumption of ownership. Bell speaks of possession as the " badge of

property in moveables" {Com. i. 269), and of delivery de manu in manum as
" the true and proper badge of transferred property " {Com. i. 178). See

PiEi'UTED Ownership. On the other hand, even Bell is compelled to admit

that " an adlierence to this plain and simple rule is utterly impossil)le

amidst the complicated transactions of modern trade " {Com. i. 178). All

modern writers recognise two distinct forms of title arising from delivery

:

(1) absolute, as in sale
; (2) qualified, as in pledge, hiring, carriage, etc. In

England, contracts of the latter class are called " bailments," the owner
being called the bailor, and the person intrusted with the possession being-

called the " bailee." "Where the transfer is l)y way of ownership, the right

conveyed is known in England as the " a]>solute property,"—sometimes
called the "general property,"—as distinguished on the one hand from a
" special property," and on the other hand from mere lawful possession. A
special yiroperty in goods implies a right to retain for a time as against the

true owner, as in the contracts of pledge and hiring, while simple possession

without ownershijj implies a power in tlie holder of the absolute property to

determine the contract at any time, as in agency, and sometimes in carriage.

I. Delivery involving Change of Ownership.

This applies to barter, sale, and donation.

]. Jldiirr or Exchanrje.—In this case delivery is of greater imi)ortance in

Scotland than in England. The Sale of Goods Act, 1893, does not include

exchange,—a clause explanatory of the contract, and making the Act
applicable to it, having been deleted in the passage of the Bill thrdugh
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rarliaiiicnt. The common law of Scotland, (lilVeriu^' from that of En<fland,

made delivery necessary to the completion of every contract involving a
change in the ownership of moveables ; and though in sale this has been
altered by the Act referred to, the old rule seems still ai)plicable to

exchange. It has further been suggested that, even in the matter of the
passing of the risk, delivery is necessary in Scotland under the contrar-t

of exchange, though it has not been necessary in sale, at least sineo the time
of Stair (see Brown, Sale of Goods Ad, ISQS.'oQ, 40).

2. Sale.—Rules as to delivery form part of the codified law of sale (Sale

of Goods Act, 1893). In the normal contract the exchange of possession

for a price is simultaneous,—delivery and payment being concurrent
conditions (s. 28). There may, however, be modifying conditions, either

express or implied (ss. 27, 29). The price may be paid before delivery, or

delivery may ])recede payment, in the form of credit. If, in a sale for ready
money, the buyer, by error or fraud, receives tlie goods without making pay-
ment of the price, no credit is given, and no property passes to the buyer
(Bell, Com. i. 258 ; Benjamin, 282, 304) ; but if credit is once allowed, even
if it is obtained by fraud or misrepresentation, the goods are the property
of the ])uyer, and may l)e validly transferred by him to a third party, or

appropriated to his general creditors {liichmond, 1854, IG 1). 403). The
terms of the contract, express or implied, nsually determine the question
whether the seller is to send the goods to the buyer, or whether the buyer
is to send for the goods to the seller. Apart from contract, it is the buyer's

duty to send for the goods to the seller's place of business, if he has one,

and if he has none, then to his residence. In the case of specific goods, which
at the time of the contract both parties know to be in some place other than
the seller's place of business or residence, that other place is the place of

delivery (S. of G. Act, 1893, s. 29 (1)). Where the seller is to send the
goods, but no time is fixed, they must be sent within a reasonable time
(s. 29 (2) ). Where,under the contract, it is the seller's duty to put the goods
into a " deliverable state," the expense must be borne by him (s. 29 (5)).

In regard to wrong quantities, if the seller delivers less than the contract

quantity, the buyer may reject; but if the Iniyer accept, he must pay for the
goods at the contract rate (s. 30 (1)). If tlie quantity delivered is in excess

of the contract, the buyer may accept the contract quantity and reject the
rest, or he may reject the whole. If he accepts the whole, he must pay for

the whole at the contract rate (s. 30 (2) ). Where, on delivery, the contract

goods are mixed ^^•ith others not under the contract, the buyer may accept

the goods under the contract and reject the rest, or he may reject the whole
(s. 30 (3) ). Unless otherwise agreed, the buyer is not bound to accept
delivery by instalments (s. 31 (1)). Where the contract provides for

instalments, to be se[)arately paid for, a breach of contract by either party
in respect of one instalment may or may not amount to a breach of the
whole contract :

" it is a question, in each case, depending on the terms of

the contract and the circumstances of the case" (s. 31(2)). Where, in

terms of the contract, the seller is to send the goods to the buyer, delivery

to a carrier for transmission to the buyer is prinid facie a delivery to the
buyer himself (s. 32 (1)). Where the seller delivers to a carrier, he must
make such a contract with him as may be reasonably necessary for the
safety of the goods ; and if he fail to do so, and the goods are lost or damaged,
" the buyer may decline to treat the delivery to the carrier as a delivery to

himself, or may hold the seller responsible in damages" (s. 32 (2)). Where
goods are sent by " a route involving sea transit," the seller must give such
notice to the buyer as will enable him to insure them during the sea transit,
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and on failure, the goods are at the seller's risk (s. 32 (3) ). Formerly, in

Scotland, where, in terms of the contract, goods were to be delivered by the

seller elsewhere than at the place they were in at the time of sale, the seller

undertook the whole risk of the transit (Bell, Com. i. 474), but the common law
of England excepted such deterioration as was necessarily incident to the

course of the transit. This is now the statutory law of the United Kingdom
(S. of G. Act, 1893, s. 33). "Wliorc a tender of delivery is made, the buyer
is entitled to a reasonable o})portunity of examining the goods "for the

purpose of ascertaining whether they are in conformity with the contract
"

(s. 34 (2) ). Goods delivered are not held to be accepted by the buyer
unless he has had such reasonable opportunity (s. 34 (1)), or unless he has

intimated his acceptance to the seller, or has done some " act in relation to

the goods which is inconsistent with the ownership of the seller," or has

retained them without intimating his rejection (s. 35). Where the buyer
rightfully refuses to accept delivered goods, he is not bound to return them
to the seller, an intimation of rejection being sufficient (s. 3G). If the buyer
wrongfully neglects or refuses to accept delivery, lie is liable to the seller

for any loss occasioned by such neglect or refusal, and also for a reasonable

charge for care and custody (s. 37).

Delivery upon a sale of goods may l)e " actual " or " constructive."

Actual delivery (sometimes called " real delivery ") " places the thing sold

within the grasp and in the personal apprehension of the buyer or of his

servants, clerks, and others whom the law identifies with him and considers

as his hands" (Bell, Com. i. 181; Ersk. ii. 1. 19, iii. 3. 8). Constructive

delivery involves a change of constructive possession, without any change in

the actual custody. This takes place chiefly where the goods sold are in the

hands of a third person, such as a carrier or warehouseman, whose posses-

sion, formerly held for the seller, will, after constructive delivery, be
attributed to the buyer. In Scotland, before the recent change in the law,

actual delivery was only dispensed with under the pressure of necessity, and
Bell enters an emphatic protest against the admission of constructive

delivery, in any case where the necessity is not of an " absolute kind

"

(Com. i. 182). There has, however, been a gradual relaxation of the strict

rule. Under the Factors Act, 1842, and still more clearly under the Factors

Act, 1889, an enlarged scope has been given to the expression " document
of title," by means of which constructive delivery may be made in many
cases where it was formerly incompetent. See Document of Title;
Assk;natiox. The definition of " document of title " contained in the
Factors Acts is imported into tlie Sale of Goods Act, 1893 (s. G2 (1)), and is

wide enough to cover every document by which constructive delivery is

usually effected. The Act last mentioned introduced into Scotland the
English principle of "attornment." It had been previously held, in Scotland,

that it was the notice to the custodier which operated the transfer of the
property (Bell, Com,, i. 194; Ulact, 1867, 6 M. 136, per Inglis, L. P., at 141);
but it is now enacted that, apart from the effect of such documents of title as

do not require intimation, tliere is no delivery by seller to buyer until the
custodier acknowledges to the Iniyer that he holds the goods on the buyer's

behalf (S. of G. Act, 1893, s. 29 (3)). One of the effects of the change
introduced into the Scots law of sale by substituting intention for actual

delivery in passing the ownership of goods, has been to render constructive
delivery possible though the goods are not in the hands of a middleman, but
remain with tlie seller. In siu-li cases the seller holds as bailee for the buyer
to whom the property has jiassed. This follows from sec. 17 of the Sale of

Goods Act, 1893, and is recognised elsewhere in the Act, as in sees. 20 and
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25, At one time constructive delivery was applied to cases of stoppage i/i

framUii (Bell, Couk i. 229, 233). So far as Scotland is concerned, this view

was forrected by a jud^nucnt of llie llonse of Lords in 1S40, in which severe

comments were made upon the opinions delivered in the Court of Session

(jrUivcn, G Bell's A\>\). 340). The Scottish Court, in a sul)sequent case,

retorted that if they had liecn misled, it was owing to a long series of English

decisions to the same etiect (Mi/msr, 1851, 13 I). 880). ( 'oiistructivc ddivci

y

is sometimes treated as identieal with, or at least as cndtiaeing, " symholical

delivery" (ctj. Ersk. ii. 1. 19, iii. 3. 8; Addison, Confracfx, i)lh ed., 522:

Manton, 179G, 7 T. W. 07 ; ('/iaj>llit, 1800, 1 East, 192, per Kenyon, C. J., at

194). It may be doubted, however, if, a])art from a document of title, there

can lie symbolic delivery of moveables. The instance commonly given is that

of the delivery of the key of a warehouse or of a chest eoiiLaining the articles

intended to be deli\ered (c.y. Brodie, Notes to Stair, 869), but this has been

shown to l)e actual delivery. The key is not a symbol of possession, but

gives to the buyer access to the actual possession and jiower over the article,

to the exclusion of the seller (liell, Com, i. 18G ; Pollock and AVright,

Fossession, iiO et scg.).

3). Donation.—^^'llere a gift is intended, delivery is of much greater

importance than mider the contract of sale. In the Scottish law of sale

certain sulistitutcs for delivery were I'ccognised l>y the Mercantile Law
Amendment Act of 185G, and since 1 January 1894 delivery may be

entirely dispensed with, if such is the intention of i)arties (S. of G. Act, 1893.,

ss. 17, 18). But in regard to donation, and indeed in regard to all

obligations and contracts other than sale, the old rule of the common law-

still ])revails: Traditionihas doniinia rcrnm non liudis pcuiis transfcruntur.

The rule that delivery is necessary to the validity of a gift oi moveables

holds equally in England {Irons, 1819, 2 liarn. & Aid. 551). No doubt it is

competent in either country to give legal ellect to a donation l)y means of

a formal and delivered deed, and the same general rule may be apjilied to

a testamentary becjuest, which requires no delivery. In Scotland, but not in

Entrland, a oift mav also lie made bv the deliverv of a bill of exchange or

other document representing money or goods, provided it is granteil or

endorsed to the intended donee, and is duly delivered (Lair, 1875, ."> E. 1192).

In England, a gratuitous ])romise does not conform to the highly technical

doctrine of "consideration," and will not receive eflect even if contained in

an agreement under liand m other instrument by which it is competent and

usual to express a legal obligation. Nothing short of a deed under seal will

be binding on the granter, and even this is a comparatively modern relaxa-

tion of the old law by which " no gift or grant of a chattel was etlectual to

pass it, whether by parol or by deed, and whether with or without

consideiation, unless accompanied by delivery" {Cochrane, 1890, 25 Q. ]>. 1>.

57, at 72).

IL Delivery for the Purpose of Bailment.

The English term " bailment " is comprehensive, and may be conveniently

used for our present purjiose. It is derived from the French hailhr, to

deliver, and imports "a delivery of goods for some iiur])(ise,u]ioii a contract,

express or imjilied that after the purpose has been fultillcd, the goods shall

be re-delivered to the bailor, or shall be otherwise dealt with according to

the bailor's directions, and sliall in the meantime be kept till he reclaims

them " (Stephen, Com. ii. 87). 'i'he contracts usually classed as liailments

are pledge, deposit, agency, loan, and hiring, the last of which includes the

contract of carriay;e and various minor contracts.
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1. Pledcjc or other Security.—A security in ScotLiiul may take the form

(1) of au ex facie absolute transfer of proprietary right (e.g. Hamilton, 1856,

19 D. 152), in which case it will, on the principle of retention, carry future

advances as well as those present and past, or (2) of an ordinary security

for a present advance ov for a specific existing dcljt. In either case a

complete transfer of possession by actual or constructive delivery to the

security-holder is essential. The transaction, though really a security, is

often allowed to take tlie form of a sale, and when in this form it was held

to come under the Mercantile Law Amendment Act, Scotland, 1856, and to

be entitled to the same privileges, in questions of delivery, as an actual sale

would have been in similar circumstances (M'Bain, 1881, 8 11. (H. L.) 106).

ViXit the sale sections of the Mercantile Law Amendment Act have been

repealed by the Sale of Goods Act, 1893 (s. 60), and the new privileges

which by the latter Act are allowed to sale (e.g. transfer of property without

delivery) are expressly excluded from " any transaction in the form of a con-

tract of sale which is intended to operate by way of mortgage, pledge, charge,

or other securitv" (s. 61 (4)). The decisions prior to the Sale of Goods Act
were inconsistent (e.g. J'aftison, 1893, 20 E. 806 ; ZUtdell, 1893, 20 E. 989),

Init the terms of that Act seem conclusive {Robertson, 1896, 34 S. L. E. 82).

2. Other Bailments.—In these cases the question of delivery seldom

presents much complexity. The intention Ijeing to transfer the possession

for a time upon certain conditions, the conditions assume greater importance

than the fact or mode of the transfer. It may Ije observed, however, that

mere custody of an article does not necessarily imply possession in the

legal sense, and hence such custody is not conclusive either as to ownership
or Ijailment. It was at one time held, in England, that a servant intrusted

with an article had possession as bailee of the master, and that therefore

appropriation to himself was emljezzlement or breach of trust, but did not

involve the crime of larceny {Watson, 1788, East, P. C. ii. 562). It

was, however, soon afterwards definitely settled that no possession passed

to the servant, and that therefore sucli appropriation w^as a theft of his

master's property {Lavender, 1793, East, V C. ii. 566). This was
but the reassertion of an older law, thus stated by Sir Edward Coke :

" There is a diversity betweene a possession and a charge, for wdien I deliver

g(X)ds to a man he hatli the possession of the goods and may have an action

of trespasse or an ap})eale if they be taken or stolne out of his possession,

but my l)utler or cook that in my house hath the charge of my vessel or

plate hath no possession of them, nor shall have an action of trespasse or an
appeale as the l)ailee shall, and therefore if they steale the plate or vessel

it is larceny" (Inst. iii. 108). ('ertain anomalies in this branch of English

criminal law were removed in 1857 Ijy the Act 20 & 21 Vict. c. 54, s. 4.

See Breaking El'LK. Similar questions as lietween embezzlement and
theft have arisen in Scotland, the crime to be charged depending upon
whether the accused had the control and administration of the property

(emljezzlement), or had a Ijare custody (theft). The tendency of the more
recent decisions has been to enlarge the scope of the more serious crime
(Macdonald, Criminal Lav\ 3rd ed., 63).

Del ivery-Order.—The phrase delivery-order is connnonly used
to denote two classes of instrument: (1) an order for the delivery of goods
issued by their owner, and directed to the keeper of the warehouse in which
tliey are stored; and (2) an undertakiug to deliver goods, granted by a

custodier, warehouseman, or manufacturer, whether the owner of the goods
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or not. The ]>articular forms of such dociiiiients vary \vith the custom of

the trade in which they are used; tlie following examples are taken fmrn

cases which have (jccurred on the subject:

—

Delivery-Order directed to a Warehouseman,

Mc'isrs. A. <f- Co., Greenock.

Cientlenii'ii,

Vou w ill i)lease deHver to the order (jf Messrs. B. <D Co., 152G bags

sugar, ex Eliza Leialuinan from >rauritius, and luiderstated.

(Signt-(l) B. A- Co. (Melrose, 1851, 13 1). 880).

Order or Warrant issued by a Warehouseman.

Tlu- uu'kr-nientiont!d iron will not be delivered to any party Init the holder of this

warrant.

The A. B. Co. Lira.

No. 88.

Stacked at the works of the A. B. Co., Sheflield, warrant for 403 tons iron

rails. Iron deliverable (f. o. b.) to Messrs. C. D. <C' Co., of London, or tu their assigns, by
endorsement hereon {McnJiaiit Bankiwj Co., 1877, 5 Ch. 1). 205).

It may he noted that the Stamp Act, 1891 (54 & 55 Vict. c. 39), draws
a distiiKdion between these instruments, tlie ihtty of Id. lieinci; charoeable

upon a delivery-order issued by the owner of goods (s. 09 and schedule), ami
a duty of 3d. on a warrant or order issued by the custodier of goods (s. Ill

and schedule). Delivery-orders, whether issued liy an owner or custodier of

goods, are iucltuled in the definition of "documents of title " contained in

the Factors Act, 1889, and adopted by the Sale of Goods Act, 1893, (see

J')ocu.MENT OF TiTLE ; Fact()I{S Act). The modern law as to the legal

effects of their issue and transfer is largely governe<l by these Statutes.

J'JJfccf of Iransfer of Delivery-Order.—A delivery-order addressed to a

custodier of goods is, as a rule, granted as a step towards the transfer of the

real right in tliese goods, by constructive delivery ; a warrant or onler issuetl

l)y a warehouseman is intended to confer only a personal right to demand
delivery, in \irlue of which a real right may tie obtained by taking actual

delivery of the goods. Thus, when an order issued by the owner of goods

is intimated to tlie warehouseman to whom it is addres.sed, the property in

the goods is (subject to certain conditiotis discussed infra) transferred to

the person who is in right of the order, to whom they are constructively

delivered. AVhen, on the other iiaml, the order is granted by the custodier,

the grantee has only a rigid to demand delivery, and can only make his

right real bv taking actual delivery of goods (Mathison, 18.")d, 17 D. l.'74

:

Anderson, 1860, 4 M. 705 ; Connal & Co., 1808, M. 1095). The imi)ort-

ance of this distinction, in cases of sale, is greatly diminished by the

provisions of the Sale of Goods Act, 1893,, but it may still be of importance
in (ptestions relating to the pledge (^f delivery-orders.

The law relating to deli\ery-orders may be considered in two respects:

(1) the effect of such documents as a means of transferring a right to the

goods, or a right to demand delivery of them : and (2) the title acquired by

an indorsee or other transferee in a ([tiestion with the grantcr of the order.

As Assi[/nation.-i.—When questions relating to tleliveiy-orders tirst came
before the Courts, there was some dilliculty in recognising them (more
particularly in the form of warrants) as an adequate means of transferring

a right to gooils. They were, as a rule, neither holograi)h nor tested, and
the mercantile custom of recofrnising them as a means of transfer was at

tirst regarded as doubtful {Bori//. 1854. 10 D. 019: affd. 1850, 3, Macq. 1:

Macl-cnzie, 185:'., lii j ». 129 ; affd. :'. ^lacq. 22). In one case it was held that



188 ])ETJYErA'-07n)El!

the indorsation of a warrant for goods, wliich had originally been granted,

and afterwards transferred, solely for the pur})Ose of raising money, was not

i?i re mcrcatoria, and did not confer on the indorsee any title to sue the

granter {Commercial L'anl\ 1859, 21 J). S()4). In a later case it was laid

down by Lord President Inglis, that a dcliverj'-order was a mandate or

procuratory to uplift the goods, which, wlien granted for value, was a

ju'ocuratory iti rem sucim, and (M|uivalent to an assignation (Fochin, 18()0,

7 M. (Jl'L^i'see also ].cr Ld. Xeaves in Co/incd cO Co., 18G8, G M. 109."), at

p. no;;: and per i.d. Adam in Distillers Co., 1889, IG l\. 479). Tlie

other judges were of o})inion that a delivery-order, when granted in re

mcrcatoria, was by custom of trade to ])e regarded as a symbol of the right

to the goods, and there would seem to be now^ no doubt that the endorse-

ment of such instruments is a habile method of transferring the riglit

possessed l)y the indorser.

Completion ofRigid of Transferee.—The actual transfer of a delivery-order,

however, is only a step towards conferring upon the transferee the right of

the transferor. The method by which this right must l)e com])leted varies

according to the right which the transferor possessed. If he is the actual

owner of the gcjods, the right of the transferee must be completed by
deliverv, actual or constructive: if he is tlie creditor in an obli^fation to

deliver the goods, it must be completed l)y intimation to the party who is

del»tor in that obligation. Until such com])letion, the right of the transferee

is merely a personal claim, whidi would n()t enable liim to vindicate his

right to the goods in the event of the bankruptcy of the transferor, or in a

fpiestion Nvith the creditors of the transferor attaching the goods by
diligence {Mathison, 1854, 17 L). 274; Anderson, 18GG, 4 M. 7G5 ; Irvine,

1896, o S. L. T. Xo. 571). This nmst be read subject to the provisions of

tlie Sale of Cioods Act, 1893, with reference to the transfer of the property

in goods on a contract of sale (see Sale), but may still be taken as a state-

ment of the law in the case where a delivery-order is transferred in security.

It niav l»e made clearer bv an illustration. If A. sells coods situated in a

wareliouse to !>., upon terms which make B. the owner of the goods, and 13.

])ledges the delivery order to C, C. nuist complete his right of pledge,

either l»y talking actual delivery of the goods, or by the constructive delivery

effected l»y intimating his riglit to the warehouse-keeper (see Delivery of
Moveables). On the other hand, if A. sells goods to B. on terms which give

B. only a personal right to demand delivery, and no property in the goods,

and V). }tledges the delivery-order to C, the subject pledged is an incorporeal

right, i.e. the right to demand delivery, and the i)ledge must Ije completed,

as in other cases of pledge of o])ligations, ])y intimation to the person who is

deljtor in the obligation to deliver, that is, by intimation to A. {Connal &
Co., 18G8, 6 M. 1095). These obsel^'ations may be summed up by the state-

ment that a delivery-order is not, like a liill of lading, a symljol of the goods,

l)y the delivery of which the goods themselves are delivered ; but only an
instrument which will enable the holder, l)y adopting the appropriate

jjrocedure, to oljtain a real right to the goods. The (piestion whether this

rule has been altered by sec. 3 of the Factors Act, 1 884, is considered under
the heading Factors Act.

I/ovjfar Negotiable.—In considering the title which a transferee of a

delivery-order oljtains in a question with the granter, it may first be
observed that a document of this kind is not a negotiable instrument in

the sense that a bill of exchange is. The jiosition of a " holder in due
course," i.e. of a person who has obtained a bill in good faith and for value,

and has therefore a good title to it, whatever were the defects in the title
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of lii.s authiir, is udI recognised in lelatiou U> a ileliveiy-order. On ihe

t'outrary, if llie title of the iudoiser of a ileliveiy -order is radically void,— if,

for instance, he has stulen it, or has no right to he in })OSsession (>{ it,—tlic

title of the indoisee is void (Doiu/ias, 171 ">, M. l-"!97; Calvin, 18G7, o M.
603; Hamilton, 187o, 1 R. 72). When the indorser had a right to the

l)Ossession of the document of title, but no right to transfer it, the title of

the indorsee may he maintainable under the Factors Act, 1889 (see

Factous Act), or on the ground that the graiiter of the delivery-order

was barred from disputing it, either on account of the form of the order

(cf. Pease, 18GG, L. R. I R. ('. 219), or because he had neglected to take

])recautions which were usual in his trade, and whicli would liave prevented
the fraudulent transfer (Pocldn, 18G9, 7 ^l. G22). Th'ere are certain

dicta which seem to go further than this, and lay, down the rule that a

]>arty, by granting a delivery-order, and thereby conferring ui)on the

grantee an apparent power to dispose of goods, is l)arred from disjmting the

right of a l)arty to whom the grantee has transferred the order (jier Ld.

liatherley in Vickcrs, 1871, 9 M H. L. Go; and see Bahcock, 1879, 4

Q. B. D. 394). But the better opinion would seem to be that the mere
possession of moveable goods does n(»t necessarily raise any presumi)tion

that the possessor has authority to dispose of them, and that the possession

of a symbol of the goods, such as a delivery-order, cannot confer any higlier

aj)parent right of dis})Osal than the possession of the goods themselves
{Mitchell, 1894, 21 R. GOO: Martinez y Gomez, 1890, 17 R. 332; Gillman,

Spence, & Co., 1889, 61 L. T. 281). It has, however, been held in England,

that the granter of a delivery-order owes a duty to the mercantile ])ulilic

not to issue delivery-orders in a form likely to mislead, and tliat, by the

issue *of an order, lie is barred from refusing delivery of the goods to a

l)erson who has in good faith advanced money upon it. Thus, where a

railway com]iany issued l>y mistake two delivery-orders for the same
parcel of goods, and these orders were so expressed that it was not obvious

that they related to the same goods, it was held that the company was
barred from denying that there were two parcels, in a ([uestion with a

l»arty who had advanced monev on the security of botli tlie deliverv-

orders {Coventri/, 1880, 11 Q. B. D. 776).

A delivery-order has this characteristic of a negotiable instrument, that

the granter may be barred from insisting, in a question with an indorsee,

upon personal defences which would have been good in a question with the

indorser. Thus if by custom of trade a ])articular order for goods is

universally understood to mean a particular brand of goods, the granter of

the order would probably be bound to-^supply that brand to an indorsee,

even if the sujiply of some other brand would have sutliciently fulfilled

his contract with the original grantee of the order (Mackenzie, 1853, IG I).

129; atld. 3 Mac(i. 22).

BJfeet of Tninsfrr on the JUijhls of a Seller.—A very important branch of

the law in relation to delivery-orders is the question how far the transfer

of such an order to a sub-])urchaser or sub-pledgee att'ects the right of a

seller of goods who has remained in possession of them, to retain them for

debts due to him by the purchaser. In the case of a delivery-order

issued u])on a warehouseman, the cominou law was ex])iseated in a series of

cases in which goods had been sold Itut no delivery had followed, in

these cases it was held that the oritrinal seller could retain the goods, in a

question with a sub-purehaser to whom the delivery-orders hail been

transferred, for {a) the price due to him bv the purchaser {^M'J'hran, 1847,

9 D. 434; all'd. 1849, 6 Bell's App. 340), ov (h) for a separate debt due to
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liiiu by the purchaser (Melrose, 1851, 13 D. 880), or even (c) for a debt

incurred to him l>y the purchaser after the date of the sub-sale, and at a

time, therefore, when the purchaser had ceased to have any personal right

to the goods (JPNaughton, Bohcrfsou's Tr., 1852, 14 D. 1010). It is doulitful

whether a seller of goods, who liad granted a warrant or obligation to deliver

them, had a similar right of retention in a question with an indorsee of that

warrant. In a case where an iron warrant was expressed as an inicon-

ditional promise to deliver to the bearer, it was held in the Court of Session

that the granter of such an instrument was bailed from asserting a right of

retention for the price, in a question with an indorsee ; but this principle

was expressly disappro^•ed in the House of Lords, where the case was
affirmed on specialties {Bovill, 1854, IG D. 610 ; affU. 1856, 3 Macq. 1 ; see

also Bimvuick, 1856, 18 D. 428). In a later English case, the question of a

lien for the price was considered as still disputable (Merchant JJanJcing Co.,

1877, 5 Ch. D. 205). The right of a seller of goods to retain them for

debts other than the price, in a question with a sul)-])urchaser, was abolished

l)y sec. 2 of the Mercantile Law Amendment (Scotland) Act, 1856, which,

however, did not restrict the seller's right of retention in a cpiestion with a

sub-})ledgee, even if the latter were invested with the deliA'ery-orders (as to

this section, see Wijjjer, 1861, 23 D. 606 ; Distillers Co., 1889, 16 E. 479. It

is repealed by the Sale of Goods Act, 1893). This section dealt with sul)-

sales, whether effected by means of delivery-orders or not. The provision by
which a special effect is given to a delivery-order was first enacted in the

Eactors Act, 1877 (s. 5), reproduced in the Factors Act, 1889 (s. 10), and,

in an altered form, in the Sale of Goods Act, 1893. This provision in the

latest Act is as follows (s. 47) :
" Sul)ject to the provisions of this Act, the

un])aid seller's right of lien or retention or stoppage m transitu is not

atiected by any sale or other disposition of the goods which the Ijuyer may
have made, unless the seller has assented thereto. Provided that when a

document of title to goods has been lawfully transferred to any person as

])uyer or owner of the goods, and that person transfers tlie document to a

person who takes the document in good faith and for valual)le consideration,

then, if such last-mentioned transfer was by way of sale, the unpaid seller's

right of lien or retention or stoppage in transitu is defeated, and if such

last-mentioned transfer was by way of pledge or other disposition for

value, the unpaid seller's right of lien or I'etentiou or stoppage in transitu

can only be exercised subject to the rights of the transferee." This section

gives to a delivery-order the effect of a bill of lading in a question with the

original seller of the goods. It is doubtful, liowever, whether it is

applicable to the case wliere the original purchaser, instead of transferring

the document of title, intimates it to the warehouse-keeper, and issues new
delivery-orders to the sul)-purchaser or sub-pledgee. Is this ])roceeding

equivalent to a transfer of the delivery-order in respect to the rights of the

seller ? (See conflicting opinions per Ld. Eutherfurd Clark and Ld.

Wellwood (Ordinarv) in Brovme &. Co., 189:!, 21 E. 173, and Capital ctnd

Counties Bank, 1896, 12 T. L. E. 216).

Effect of Sale of Goods Act, 1893.—It may be noted tliat the whole
question of retention 1)y a seller of goods in a question with a sul^-purchaser

rests, since tlie Sale of Goods Act, 1893, came into oi)eration (1 Jan. 1894),

on an entirely new footing. Prior to that Act the seller of goods remained
the owner of them until delivery was taken, and his riglit of retention was
a right founded on a right of property ; under the Act the property in

goods sold passes to tlie purchaser at the time when the parties intend it

to pass, or, in the absence of any indication of such intention, on the
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coinpletioii of the contract (ss. 1 7, 1 8), and a new and statutory lien on the
goods for the price is confeired upon the seller as long as he is in possession

of them, wiiether the property in them has jjassed to the purchaser or not
(s. 41). It is this lien, and not the common-law right of retention (wliich

can now exist only in cases where the conditions of the contract of sale

were exceptional), which is excluded, under sec. 47 of the Sale of Goods Act,
hy a transfer of the <lelivery-order in pursuance of a contraet of sale,- and
limited by its transfer in pursuance of a contract of pledge.

Plcdfjc of Dcliccry-Oi'der.—It would appear that a deli\ ery-order cannot
he pledged in the strict sense of that word, i.e. it is impossilde for the owner
of a delivery-order for goods to convey the order so as to confer ujton a ])artv

ath'ancing money a real right over the goods, without transferring the right

of property in them. For the mere transfer of a delivery-order, not followed
hy any intimation to the custodier, will not confer upon the transferee any
right wliich would give him any ])reference over the goods in the hankrujitcy
of the transferor {Anderson, 18G6, 4 M. 765: Irvine, 1896, o S. L. T. No.
571); while if intimation is made to the custodier, it has been held tliat it

results in the transfer of the property in the goods to the person making
the intimation, whether his right to the order was that of a purchaser or
of a])ledgee {HamUton, 185G, 19 D. 152; Mackinnon, 1868, 6 M. 974). The
result is, that while a security may 1)6 given l)y the endorsation of a delivery-

order followed hy intimation to the custodier, that security is not a jdedge
of the goods, hut an ex facie absolute transfer of them to the security-holder,

subject to an oliligation on his part to reconvey them on all del)ts due to

him by the indorser l)eing paid. Tlie practical result of this doctrine is that
a party to whom a delivery-order has Ijcen transferred in security, and who
has completed his right by intimation to the custodier, may, on the
bankruptcy of the transferor, claim a right over the goods in security not
only of the adxance for which the delivery-order was transferred, but also

of any further debts due to him by the lmnkru])t {Hamilton, cit.). It is,

however, declared by the Factors Act, 1889 (s. o), that "a pledge of the
documents of title to goods shall be deemed to be a pledge of the goods "

:

but the meaning and effect of this section is at present under consideration

in a case pending before the whole Court {Irvine, 1896, o S. L. T. 511).

See Factoks Acts : Document of Title : Sale.

Demembration and mutilation of a member were regarded in

former times as ollences of the gravest nature. Indeed, an old Act of

Robert n. (Stat. 11, No. 2) seems to make death the punishment of mutilation.

Hume, too, points out that in some of our old Statutes {c.fj. 1540, c. 118
;

1579,0. 76; 1612, c. 3) the crimes of mutilation and demembration are
either said to be capital offences, or are classed with such as are so. No
instance, however, occurs in the records of a capital sentence having
followed conviction of either of those crimes.

These offences would now be charged and punished as aggravated
assaults.—[Hume, i. 3:'0

: Alison, i. 195: Ersk. iv. 4. 50: Macdonald,
158.]

De minimis non curat praetor.—The prator does not
concern himself about tritles, or, in other words, does not grant an equitable

remedy in a matter of no moment. The remedies of the pnetorian law
were granted, and could be resorted to, only where the grievance was
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considerable. Thus in sale, the special remedy, actio rcdhihitoria, in virtue

of which a purchaser was entitled to have the thing sold taken ])ack, and
the price returned, on the ground of a defect in quality, was available only

where the defect was serious, lies bund Jidc vendila i^roptcr miaimam
causamiticmpta fieri non debet (D. 18. 1. 54). In other words, in construing

the edict—the actio rcdhibiioria was based on the edict of the curule ajdile

—

the Courts held that mere trivial defects (ijua:- contcmni j/otucrnnt, D. 21.

1. 1. 8) ahbrded no ground for the ap})lieation of the a'dilician remedy
{D. '21. 1. 4. 6; 21. 2. 37. 1). The remedy, indeed, was not available unless

the defect in quality was so grave as to destroy or impair the usefulness of

the thing sold for the purposes for which things of that kind are ordinarily

intended to be used. Another illustration of the maxim in Eoman law is

found in the application of the remedy, rcditutio in integrum-, granted by
the pmetors to minors, who had suffered prejudice in some transaction.

The pnetor did not intervene or cancel a transaction {restitutio in integrum)

unless the minor could show that the transaction in question had resulted

in some actual prejudice to him. If no substantial injury were proved, the

pra?tor allowed the transaction to stand {D. 4. 1. 4). So in Scotland,

Erskine, speaking of minor's lesion, observes :
" If it be inconsiderable, res-

titution is excluded ; for actions of reduction are extraordinary remedies,

not to be applied but on great and urgent occasions " (Ersk. Inst. i. 7. oG).

As is pointed out by Stair (iv. 3, 1 and 2), the nobile ojfkium of the Court

of Session bears some resemblance to the power exercised by the prsetor of

supplying what is wanting in the common law, and correcting its stringency

in special cases. The Court of Session, however, like the prator in Home,
does not exercise this power unless the operation of the ordinary rules

of law will result in material injustice or inconvenience. See Nobile
OFFIGIUM.

The maxim is frequently written De minimis non curat lex. In this

form, as in its other form, it has important applications. It is, for example,

fundamental in the law of nuisance. In order to constitute a nuisance,

there must be proof of substantial inconvenience or discomfort. " The
word ' material ' is of great importance ; it excludes any sentimental, specula-

tive, trivial discomfort, or personal annoyance of that kind—a thing which
the law may be said to take no notice of, and have no care for " (per Ld.

Selborne in Fleming, 1886, 13 R. (H. L.) 45). In the same case, Ld.

Bramwell observed :
" The word ' material ' is one used continually in

endeavouring to explain to a jury what it is which would constitute a

nuisance, as distinguished from something which miglit indeed be per-

ceptible, but is not of such a sul)stantial character as to justify the interference

of the Court, or allow the maintenance of an action in conformity with the

legal maxim Lex nonfavet delicatorum votis" (per Ld. Bramwell in Fleming,

1886, 13 Pt. (H. L.) 47). Instances of the application of the maxim occur

in other departments of law (cf. Stair, iii. 2. 39).

At the same time, it is not correct to state, as a general rule, that law
does not concern itself with matters of trivial importance. On the contrary,

if there be a pecuniary or patrimonial interest, however small, depending
upon the determination of a question, the ])arties have a right to invoke

the aid of a Court of law to decide the (piestion (per L. J. C Inglis in

Strang, 1864, 2 M. 1015). So the owners of a ship, who claimed

damages for the unwarrantable arrestment of tlicir sliip, have been granted

an issue, altliougli they could not have sustained any substantial damage,
inasmuch as at the time of the arrestment the slii]) was in the hands of a

charterer, who was paying the owners for the use of it (Meikle, 1862, 24 D.
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V20). "It is ul no consequence," observed L. J. L. Inglis in lliis case,

" whether the pursuers have sustained any substantial daniiige. Suppose

the damage to be such that one lai thing is recovered, that will show that a

wrong has been done by the defenders to the pursuers."

In construing imperative provisions of Statutes, the Courts are compelled

to give ellect to tlie statutory re(|uirement.s, although in so doing it not

infrequently happens that a comparatively trivial matter comes to have an

undue importance attached to it. Thus, in Thomson (1856, 18 D. 470
;

alld. 1858, 21 D. (H. L.) .'5), a deed was reduced upon the ground that it did

not conform to tlie requirements of the Scots Act 1G9G, c. 15, in regard to

pagination. To prevent the possibility of so trivial and technical an objection

being taken against deeds in future, the Act 19 & 20 Vict. c. 89 was passed

in tlie same year in which the decision in TJiomson was i)ronounced. The

maxim, however, has been applied even in the interpretation of Statutes.

In construing the revenue laws, for example, it is well settled that, in a

case of reasonable doubt, the construction most beneficial to the subject

is to be adopted. So, with reference to proceedings for a breach of

the revenue laws, it was observed :
" The Court is not bound to a

strictness at once harsh and pedantic in the application of Statutes. The

law permits the qualification implied in the ancient maxim De minimis non

curat lex. Where there are irregularities of very slight consequence, it does

not intend that the infiiction of penalties should be infiexibly severe. If

the deviation were a mere trifle, wdiicli, if continued in practice, would

weigh little or notliing in the public interest, it might properly be over-

looked " (per Sir Wm. Scott in The Reward, 1818, 2 Dodson's Adm. Eep.

265, at p. 269).

Demise of the Crown—The expression used to indicate the

death of the reigning sovereign, and the transfer of the royal office to his

successor.—There can, according to our law, be no interregnum, and the

effect of the death of the sovereign is at once to transfer the office to the

legal successor. It is in consonance with tliis theory that the death of the

sovereign is spoken of as the demise of the crown.

The demise of the crown formerly brought about the dissolution of

Parliament, but the law in this respect has been altered by various Statutes,

beginning with 6 Anne, c. 7. The present state of the law on this sul>ject

is as follows. If there be a Parliament in existence at the demise of the

crown, it is not determined or dissolved by such demise, but continues to

its natural term, unless sooner prorogued or dissolved (50 & 51 Vict. c. 102,

s. 51). The only effect of the demise on such a Parliament is that, if

sitting, it must immediately proceed to act ; if prorogued or adjourned, it

must immediately meet and sit (6 Anne, c. 7). If the demise happen after

the dissolution or expiration of a Parliament, and before the day appointed

by the writ of summons for the assembling of a new Parliament, the last

preceding Parliament must innnediately convene and sit at Westminster,

and be a Parliament for six months. If another demise occur within this

period of six months, before the dissolution of this revived Parliament or

before a new Parliament has assembled, the life of the old I'arliament is

again prolonged for six months from the date of such demise. If the

demise happen on the day appointed by the writ for assembling, or after

that day and before it has met and sat, the new Parliament must
immediately convene and sit, and be a Parliament for six months, as in

the preceding cases (.i7 Geo. iir. c. 127).

VOL. IV. 13



194 DEMISSION

Demission.—A clergyman of the Church of Scotland may resign

or demit his olliee and his present charge ; but before he is allowed to

withdraw, the parishioners are cited for their interest. A main purpose

of citation would seem to be to ascertain whether he may not have had
recourse to resignation in order to escape the discipline of the Church ; but

the proceeding also atibrds him opportunity to reconsider a resolution

which he may have adopted hastily and without any thought of avoiding

inquiry into his conduct. If, after citation, no objection be offered by
parishioners, or if the clergyman, on being conferred with by, or by order

of, his Presbytery, adheres to his resolution, the Presbytery, after judging

of the reasons of demission, must either accept the resignation tendered or

proceed against the nnnister by libel or otherwise.

The General Assembly of 1758 declared Mr. Thomas Boston, who had
demitted his charge, no longer a minister of the Church of Scotland.

The Presbytery of Edinburgh, in 1876, dealing with a letter from one

of its clerical members (who was also the occupant of a professorial chair),

intimating resignation of his parochial charge, and " demitting his orders

and functions as a minister of the Church," accepted the resignation after

a committee, who had been appointed to confer with their co-presbyter, had
reported his adhesion to the intimation made. The I'resbytery at the same
time—three of their number dissenting—declared that " by his own act " the

minister referred to "had ceased to be a minister of the Church of Scotland."

A beneficed clergyman, on appointment to a professorial chair in the

Divinity Faculty of one of the four Universities, is entitled to be loosed

from his charge forthwith.

Demurrage.—The term is applied to the sum payable by the

charterer of a ship to the shipowner, as fixed by the charter-party, as

compensation for the detention of the vessel in port beyond the " lay days,"

i.e. the period allowed without charge for loading or unloading the cargo, or

for both of these purposes (see Lay Days). The charter-party usually

specifies a rate per day or hour during which the vessel may thus be

detained, either for a fixed number of days or hours, or in such terms as

to cover any period during which the detention may continue. A period so

fixed is itself sometimes called demurrage.

"Where the detention lasts beyond the time stipulated, or where, in the

absence of stipulation, it exceeds a reasonable time, the shipowner is

entitled to "damages for detention,"—an unliquidated claim, which, as being
" of the nature of demurrage," is properly included under that name {Lamh,

1882, 9 P. 482 ; Harris, 1885, 15 Q. B. D. 247). The damages in such cases

are to be assessed according to all the circumstances. A liquid sum, fixed

for demurrage by the charter-party, prima facie supplies the measure of

damages for detention.

Under stipulations allowing a specified time, the charterer's obligation

is absolute so as to render him responsible for non-i'ulHlment, unless the

cause of it be one covered by an exemption contained in the charter-party,

or unless it be due to the fault of the shipowner, or of those for whom he is

answerable {Hansen, 1874, 1 P. 106G ; PostkthwaUc, 1880, 5 A. C. 599

;

White, 1886, 13 P. 524; Granite S. S. Co., 1891, 19 P. 124; Zi% 1895, 22
R 278). AVhere no period is fixed, the charterer is under an implied

obhgation to load or unload within a reasonable period, which is to be

estimated with reference to the state of business, and the facilities available

at the port at that particular time (Hick [1893], A. C. 22). In many cases,

1
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tlic charter-party, instead of specifyiiifr any period as " demurrage days,"

requires that the loading or unhjading shall be according to the custom of

the port and in such cases the charterer is not liable for inn)edinients arising

out of that custom ( //>///', 1.S85, lo II. 92 : Ca.sfhyak- ,SV. Co. [1802], 1 Q. 11

854; T/ic AInc Holme [189:;], P. 173). Stipulations as to lay days and

demurrage are applied strictly to those ports to which by the terms of the

cliartei-i)arty they relate. In the case of (Aher ports not provided for, a

reasonable time is allowed.

The shipowner's obligation is to bring the vessel into port, and there place

it at the disposal of the charterer. Until that is done and notice has been

given, the stipulated period does not begin to run. "Demurrage days"

begin to run iVoin the expiration of the lay days, or, in the ab.sence of

provision, from the expiration of a reasonable time allowed for loading or

unloading, as the case may be. They run continuously from that i)oint,

except where the custom of the port or the express agreement of the parties

is to the contrary. "Working days" exclude Sundays and custom-liouse

holidavs; "running days" include everyday, and " days" are presumed to

mean " running days " {The Katy [1895], P. 50). Where the tinie is counted

by hours, the period runs continuously, night and day. A fraction of a day

or hour is counted as a whole day or hour.

Dcmnrrwjc and the Cesser Clause.—Py the "cesser clause" or "lien and

exemption clause" in the charter-party, it is usual to extend the shipowner's

common-law lien over cargo for freight, so as to cover also "dead freight and

demurrage," while, in consideration of this remedy, the charterer's liability

is made to cease from the shipment of tlie cargo. The extent of the lien

and of the exemption depend upon the construction of the contract Ijetween

the parties, and are to be gathered from the document as a whole {Loehharf,

1875, L. P. 10 Ex. 132; Clink [1891], 1 Q. P. 625, per Bowen, L. J., at

p. 631). Where there is ambiguity, the Courts apply the rule that the

extent of the shipowner's lien is the measure of the charterer's exemption.

In ai)i)lying this rule, ditliculties have arisen as to whether the lien extends

to unli(|uidated damages for detention, particularly at the port of shipment,

the term demurrage being often used, in the lien clause, in the popular sense

which includes such damages. In Scotland the Courts proceed on the

principle that the term is to be taken in its strict sense, unless there is

something in the charter-party to show that it is intended to have the

wider sig'iiitication {Gardiner, 1889, 111 P. 658, per Ld. Putherfurd Clark,

at p. 667). Accordingly, in the absence of express agreement, the lien does

not cover unli([uidated damages for detention at the port of shipment, and

the charterer is not freed by the exemption in the cesser clause {Land),

supra; Srdvesen, 188G, 13 P. 85; Gardiner, siqwa). The Courts will, how-

ever, give effect to the contract according to its terms, even though the

effect IS to leave the shipowner no remedy under the contract. In England,

m spite of some conilict of authorities, the more recent cases support the

view taken in Scotland (/Af/(;iM/cr, 1867, L. P. 2 C. P. 497; Greiy, 1871,

L. P. 6 Q. B. 544; Kish, 1875, L. P. 10 Q. B. 553 ;
Dunlop [1892], 1 Q. P.

507; Clink, supra. See Scrutton, Charter-Part ies,\x 118, where the cases

are collected and examined).

Demurrage may be payable also under a bill of lading. Where, as in

the case of a general ship, the bill ot lading is the only document containing

or proving the contract between charterer and shipowner, the holder of it

receiving the goods is subject to its provisions respecting demurrage.

Where the bill of lading foJlows on a charter-jvarty, the provisit>ns of the

latter as to deniurrage are frequently incorporated by reference in the
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former (Gi'Ilisehcn, 1884, IM Q. B. D. 317). ^Vllere the bill of lading contains

no such provisions, either expressly or by reference, the consignee must use

reasonable dili'^ence in taking delivery of the cargo {Fovier, 1878, 4 Q. B. D.

299). And by the Bills of Lading Act, 1855 (18 & 19 Vict. c. Ill, s. 1),

every consignee of gootls named in a bill of lading, and every indorsee, to

whom the property in the gooils passes, is subject to the same liabilities in

respect of tlie goods as if the contract contained in the bill of lading had

been made with himself. (See Bill of Lading.) In the case of a general

ship, a consignee is not freed from liability for demurrage because the delay

was caused bv the consignees of other jxn-tions of the cargo {Porteus, 1878,

3 Q. B. D. 5;34).

[See Bell, Com. i. 621, ii. 95 ;
Scruttou, Cliarter-Partics, :3rd ed., pp.

118-128, 232-244; Abbott, Merchant Shijiimi'i, 17th ed., p. 278; Carver,

Carriage hy Sea, p. 617.]

Denizen.—An alien born to whom the sovereign has granted the

status of a British subject Ij}^ letters patent.

l)enizatir)n is described by constitutional lawyers as "a high and in-

comnmnicable branch of the royal prerogative," and the term is sometimes

said (Coke upon Litt. 129«) to be derived from Old French donaison, Latin

donatio, " because his freedom is given unto him l)y the king." The old use

of denizen, however, as equivalent to inhabitant or native of the country,

points to another derivation as more correct etymologically, namely, from

Old French rZcws = Latin de intus, within, from wdiich comes denozcm=
denizen. Thus, in 1474, Caxton, Chesse, 2. 3. 104, says, "We be not denizens

in the world but stranngers, nor wee ben not born in the world for to dwelle

and abyde alway therein l)ut for to goo and passe through hit." And so Coke
upon Litt. (uhi supra) explains :

" He that is born within the king's ligeance

is sometimes called a denizen, quasi deins nee" ; and adds, " but many times

denizen is taken for an alien born that is enfranchised or denizated by
letters patent" (see AVharton's Zaiv Lexicon; Skeat's Etymologiccd

Dictionary, and The Oxford Eiujlish Dictionary, voce " Denizen ").

The position of a denizen, in British law, is between that of an alien and
a person naturalised by Act of Parliament, or under the Naturalisation

Act of 1870 (33 Vict. c. 14), which provides (s. 13) that nothing contained in

it shall alfect the grant of letters of denization by Her Majesty. But the

inducements to obtain British nationality by denization appear to be

now limited to, on the one hand, avoiding the expense of a private Act
of Parliament, and, on the other, dispensing with the five years' residence

and other requirements of the Naturalisation Act. A denizen becomes

a British subject from the date of the grant; and so long as aliens

could not take or hold Ihitish land, a denizen, the defect of heritable blood

not being cured in him, could not inherit land, nor could his heirs born

before his denization inherit it from him (Westlake, s. 285). Now that the

contractual and proprietary disabilities of aliens have been almost entirely

removed, this consequence of such a mode of acquiring British nationality

has ceased to be of importance. The only practical difference now remain-

ing between a denizen and a person who has been otherwise naturalised,

appears to be that the former is still subject to the disabilities imposed by

the Act of Settlement (12 & 13 Will.' in. c. 2, s. 3), and is therefore

incapable of entering the Privy Council or either House of Parliament, or

enjoying any office or place of trust, civil or military, or taking a grant of

lands from the Crown (Westlake, uhi supra). And in regard to the last-
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named disability, it i.s pointed out (2 Steph. Cum. p. 408), that as an alien

now can, so apparently may a deni/t-n also, take and hold liritish land.

Thus Anson says {Coast, ii. p. 72, n(jte) that "since 1870 a deni/.en is in

practically no better positicju tiiaii an alien," and, as Foote remarks {Priv.

Int. Jtirispr. p. 17), denization by letters patent is likely to fall into

disuse.—[lilack. Cum. i. 'M-i; Cockburn on Kcdionalifi/, \). 28: VjUCOU, Ah r.

Tit. Allen U.; Dell, Frin. s. 2l:;7]. See Alien ; Natuuallsation.

Dentists.—The Act relating t(t dental in-actitiniiers is the Dentists

Act, J87H (U .^ 42 Vict. c. 15;)), amended by the Medical Act, 188G (4!j

& 50 Vict. c. 48), ss. 2G, 23.

Denunciation signifies the proceedings by which a person was
declared to l>e what is knowii in Scots law phraseology as a rebel, liut is

perhajis more aptly ternie<l in the Englisii law an outlaw. Denunciation

against a person nnght f(»ll(»\v on either a civil action for del)t or a

criminal action, and its etTects were formerly highly penal, though in

modern times they have been considerably mitigated. In civil cases it

might be used against anyone who had disobeyed a charge attached to a

decree : and in criminal actions, against (Ist) anyone who, iiaving been cited

to appear in the lligli Court of Justiciary, did so accom]ianied by more
than the nund)er of friends and followers allowed by the Act of 1555, c. 41

;

or {2n(I) anyone who, having been so cited, has failed to appear, and has

had sentence of fugitation pronounced against him. The proceedings

constituting denunciation were of a most })ublic and formal character. In

civil actions for debt, if the person to be denounced resided in Scotland,

the denunciation hail to be made by a messenger-at-arms at the market

crosses of the city of Edinburgh, and of the head burgh of the county

within which the person resided : while, if he were furth of Scotland,

the pier and shore of Leith were substituted for the head burgh of the

county. In criminal causes, denunciation for a breach of the Statute of

1555 was made at the market cross of the head burgh of the shire in

which the -Justiciary Court was sitting, and was registered in ihe books

of the shire of the rebel's domicile, or in the Books of Adjournal of

the Court of Justiciary: while if it followed a sentenee of fugitation,

it was etlectual if made at the ^Market Cross of Edinburgh within six

days of the sentence of fugitation (Act 1584, c. 140, and Act 1592, c. 126).

The formalities of the denunciation opened by the messenger-at-arms

crying three separate and audible oi/esscs in the presence of at least two

witnesses. He then read publicly the letters containing the charge, and

the execution of the charge on which the denunciation proceeded, and

blew three blasts of the horn, l)y which the debtor or delinquent was

understood to be proclaimed a rebel to the Crown for contempt of its

authority. This blowing of the horn led to letters of diligence being

called letters of horning, and to the use of the expression to " put a debtor

to the horn." Not only had each of the above formalities to be carefully

gone through, but they had to be separately specified in the execution

returned by the messenger-at-arms as having been ]iro]Huly performed. Any
omission to insert the solemnities in the execution invalidated the denuncia-

tion, and it was not competent to prove by witnesses that the forms had

been properly observed, though slight omissions were occasionally overlooked.

Within the space of hfteen days after the denunciation, ihe letters of
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liuiniiiLr had Lu be iv^ibLcied in Llie ,Sliuiiir CuuiL Jjuuk« ul' the sheiiffdom

within which the rebel resided (Act 1579, c. 75), or in the Books of

Council and Session (Act 1597, c. 2G9, and Act 1000, e. 1.")). In

civil causes a simpler process has now l)een substituted for tliese

formalities by the Personal Diligence Act (1 & 2 Vict. c. 114, ss. 9 and 10),

and within a year and a day of the expiration of the days of charge in the

warrant to cliarge attached to an extract of a decree of Court or of registra-

tion, it is now competent " to present the extract and execution of

charge to the clerk of tlie Sheriff Court from which the extract has

been issued, wlio shall thereupon record the execution in the register of

hornings kept by him, . , . . : which registration shall have the same
effect as if the debtor or obliu'ant had been denounced rebel in virtue

of letters of horning, and the said letters, with the executions of charge

and denunciation, had l»een recorded according to the forms now in use,

and shall have the effect to accumulate the debt and interest into a capital

sum whereon interest shall thereafter become due." This accumulation

of debt and interest into a capital sum is now the only penalty attached to

denunciation for a civil debt, with the exception of the cases specially

l>rovided for in the Debtors Act of 1880 (43 & 44 Vict. c. ;14), s. 4, where
a penalty of twelve months' imprisonment may still 1)6 incurred in certain

cases of failure of pay.

Formerly denunciation, whetlier following on a civil or criminal cause,

dejirived the rebel of all his personal and public rights as a member of the

community. Having l)een declared rebel, he might be put to death by
anyone with impunity. The Act of 1612, c. .'5, rendered this illegal where
denunciation followed on a civil cause : but it continued to be legal in

criminal cases until 1G()1, wdien the law was mitigated, to the extent of its

not being allowable to kill or mutilate a rebel unless he had been denounced
on a capital charge, and was making a forcible resistance to those en-

deavouring to arrest him (Act 1661, c. 22). His whole estate was forfeited

—his single escheat, or whole moveable effects, to the Crown ; and his

liferent escheat, or the income of his heritable property, to his superior,

provided in the latter case that the rebel remained unrelaxed for a year

and a day. Escheat upon denunciation for civil causes was only entirely

altolished by 20 Geo. ii. c. 50, and still subsists in the case of a rebel

denounced for criminal causes.

Lastly, the rebel had no j9rr6'o;(a slandt tji JiuUcio : but this disability,

though not removed by Statute, is no longer favoured by the law, and
according to Erskine (ii. 5. GO) this plea, which is a purely personal one,

and cannot be pleaded against the rebel's assignee, even though the assigna-

tion be dated after the commencement of the action, would not be sustained

against a rebel denounced on a civil debt.

[See Stair, iii. 3. 7 ; Ersk. ii. 5. 56 ; Bell, Com., i. 697, ii. 435 ; Bell, Prin.

s, 2311: Bankt. iii. 3. 2; Hume, i. 187; Boss's Lccf. i. 305; Jurid. Styles,

iii. 370.']

See Horning ; Lmpuisonment ; Diligence.

Depending" Action.—An action is said to be depending, or in

de}>eiidence, lioiii the Lime it is l)egun until it is linally disposed of.

While an action is in dependence it is comjtetent for tlie pursiier to use

either Inhibition iq.v.) or Akkestment (y.r.) on the dependence ; and also for

the defender to plead Lis alibi pendens {fi.v.),\\\ another action between the

same parties, on the same grounds.
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All action is said to be Ijogun when it is executed, but lujt till llien;

signeting alone being insullicient (Kr.sk. iii. G. ''>; Aitkcn, 1 M. 1038; Aldon,
1887, 15 R 78). When the execution i.s by means of a registered letter

under tlie Citation Amendment Act, 1882, the date of posting the letter

is the date of execution {Alston, ci(.).

An action continues depending during an a])peal to the House of Lords
(Er.sk. iii. G. 3, ii. 11. 8; liell, Com. ii. 145), and until there is a final decree

dis]josing of the whole cause, including all questions of expenses {Aitken,

1 M. 1008; Kennedy, 187G, .') P. 81:!). It also continues depending while
it is asleep {Dcnovan, 1845, 7 1). .'178).

Without l)eing tinally disposed of, an action nuiy cea.se to be depending Ijy

al)andonment. Ab.vndonment {q.v.) may be made Ijy minute of abandonment
{Nelson, 1874, 1 W. 100:3), or in the summons {Laidlaw, 1834, 12 S. 538) or

coiidoscondence {M'Ai'la)/, 1874, 1 II. 307) of a new action. An extra-

judicial letter of abandonment by an agent is not enough {Kelson, id Siqjva),

though a letter by the pursuers was in one case sustained as a sufficient

abandonment {Grade, 184G, 10 Sc. Jur. GO). AVhen the abandonment has
been sustained by the Court, the action is at an end.

Actions may also cease to l)e depending by force of prescription. The
Act IGGO, c. 9, })rovides that " all actions proceding upon A\'arniiigs, Spuilzies,

Ejections, arrestments, or for Ministers' Stipends and others foresaids, shall

prescribe within ten years, except the saids actions be wakened every five

years." The "others foresaids" are " Multars," "Mails and Duties of

Tennents," and " all bargains concerning moveables or sums of money,
proval)le by witnesses."

The Act 1G85, c. 14, provides, with reference to the foresaid Act, that
" all actions to be raised hereafter upon the foresaid grounds shall prescribe

in five years if they be not wakened within that time." This has been
held to mean that these actions prescribe if they have been allowed to be
asleep for five years {Gh-aham, 30 May 1811, F. C.). As to all actions not

falling under this class, it seems to be laid down that they would prescribe

if allowed to be asleep for forty years (Ersk. iv. 1. 8 and G2 ; Aitken, 1893,

1 M. 1038, per Ld. Deas) ; but Ld. Pearson in a recent case {liankin,

189G, 4 S. L. T. 280) has held that the application of prescription is con-

fined to actions founded on rights which are subject to prescription.

[Authorities cited, and Mackay's Mcinual, 22G ; Millar, FrescrijJtion, 159.]

Depositation or Deposit.—Depositum, in Eoman law, was a

contract by which the owner of a moveable {dejjositor) placed it in the

cliarge of another {dejwsitcirius), to keep it gratuitously and restore it on
demand. Polh ])arties were bound to do all that was required by hoiia

fides. The depositary was not entitled to make any use of the deposit, the

contract by which a thing was lent for gratuitous use being Commodate
{q.v.). The depositary derived no benefit from the transaction, and was
therefore lial)le oidy for dolus or eulpa lata, unless he had come under a

special undertaking for safe custody, wlien he was liable for ordinary

neglect {D. 16. 3. 1. 35 ; />. IG. 3. 1. G). The contract being for the benefit

of the depositor, he was bound to exercise oninis diligcntia that the deposit

should cause no damage {D. 13. 7. 31), and had to pay all expenses incident

to the custody oi the thing, and the cost of carriage to and from the })lace

of deposit {D. IG. 3. 12 pr. ; D. 16. ;3. 12. 1). the deposit could not be

retained by the depositary as a set-oft' for any debt or claim due to liim by
the owner (Paul, Sent. 2. 12. 12 ; C. 4. :')4. 11); but probably there was an
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exception in respect of expenses incurred in connection with the thing

itself. The depositor had the actio dcpositi direda: the depositary had the

actio dcpositi contra ria.

In the law of Scotland, deposit is essentially gratuitous, and is either

proper or improper. (1) In projjcr deposit a specific subject is intrusted

to the depositary, to be restored unimpaired, and with all its fruits and

accessories. The possession and the property are eOectually separated
;
the

depositary's creditors have no claim on the subject, and if the depositary

fraudulently sell the deposit, the owner can probably demand restitution

from the purchaser (Bell, Com. i. 277; Frin. 211). There may also be

proper deposit of fungibles and money, but they must be dehvered as

specific subjects, and kept distinct and capal)le of identification (Bell, Com.

supra ; Howard, 17G2, 3 Burr. 1369, note). Bills and notes may be properly

deposited ; but if negotiable, their negotiation by the depositary must be

rendered impossible (Bell, Com. supra). (2) In imp)ropcr deposit, fungibles,

such as money, are deposited to be returned in kind. In this case the real

right passes as well as the possession, and the depositor can claim merely

as°a creditor on the depositary's estate (Bell, Prin. 211; Coin. i. 277).

" Where the deposited goods are extant and distinguishable, the depositor

in all cases of ^;?-ojjcr deposit is entitled to have them set apart from the

common fund, and delivered up to him. Where the subject deposited is

not to be itself returned, but only in kind, the depositor is only a personal

creditor" (Bell, Com. i. 278; and see Bell, Prin. 211).

The contract being gratuitous, the depositary is responsible, before the

subject is demanded back, only for gross negligence, and not for slight

neglect or ordinary accidents ; and if the subject perishes, it perishes to the

owner {Coggs v. Bernard, 1701, 1 Smith's L. C. 199; Southcote, 4 Co., Eep.

83, &; Douglas, 1665, Mor. 8541 ; Bell, Com. i. 277 ; 3 Ersk. 1. 26 :
Addison

on Contracts, 770 ; Beven on Negligence, 894 et seq.). The care which must

be bestowed on the deposit is such as men of ordinary prudence might

be presumed to exercise in regard to subjects of a similar description.

The precise degree of diligence requisite is only to be ascertained on a

consideration of the intrinsic value and nature of the deposit ; but it is not

necessarily a good answer to a charge of gross neglect, that the depositary

kept the deposit as he kept his own goods, and that the latter were lost

along with it {Doorman, 1834, 2 A. & E. 256 ; Booth, 1830, 1 Barn. & Aid.

59; Bell, Prin. 212), for the test of diligence is not what a particular man

does, but what the average man may be expected to do hi given circum-

stances. If the deposit be a locked or closed box, with the contents of

which the depositary is unacquainted, he must take such care of it as its

appearance suggests (3 Ersk. 1. 26; E. Cassilis, 1626, Mor. 3452); but if to

his knowledge the contents are of special value, he will be responsible for

exposing the box to risk or treatment inappropriate to the nature of the

contents {Coggs, supra\ Addison, 111). It has been said that a distinction

is to be observed between the simple deposit for custody and deposit for

safe keeping, the latter implying a greater degree of care, as in the case of

jewels or other valualjles deposited in a bank while the owner is abroad

(Bell, Prin. 212). But this is hardly estaljlished by the decisions. Apart

from special stipulations, by which any contract of deposit may of course

be qualified, it appears that the requisite degree of care varies—at least

according to English and American law—not so much with the purpose as

with the nature of the deposit, and the law as to gratuitous deposit with

bankers is thus stated Ijy Addison (6th ed., p. 406) : " It is the custom of

bankers to receive and keep for the accommodation of their customers
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boxes of plate and jewels, wills, deeds, and securities ;
and, as no charge is

made fur the keeping of these things, they are gratuitous deposits. The

bankers, therefore, are only Ijound to take ordinary care of them
;
and if

they are stolen by a clerk or servant employed aljout the bank, the bankers

are not responsible, unless they have knowingly hired or kept in their

service a disiionest servant." So in the leading case of (Jiblln v. M'Mu/lcn

(18G8, L. K. 2 P. C. oil), where a customer left in the custody of a bank

debentures which were al>stracted from a strong-room and made away with

l)y the cashier, it was held that the Ijank, as a gratuitous bailee, was not

bound to exercise more than oi'dinary care of the deposits intrusted to it.

"The negligence, for which alone they could be made liable, would have

been the'xvant of that ordinary diligence which men of coinmon prudence

generally exercise about their "^ovvn attiiirs " (per Ld. Clielmsford in Gihlin,

'sujva). But if the deposit is in the way oi the bank's ordinary business,

or if the bank receives any consideration by way of commission or other-

wise, (jr has a lien over the deposit for a general l)alance, the character of

the contract is changed, and the l)ank becomes liable for ordinary negligence

(m re United Service Co., Johnston's Claim, 1871, L. E. G Ch. 212). And it

has been suggested that, looking to the modern and almost universal

])ractice of bankers to take charge of valuables for their customers

-ii-atuitously, the doctrine of their liability requires modification. Bankers

give facilities to customers which they would not extend to others without

a charge, and it may reasonably be said that this is done so much in their

own ii'iterests as to make it part of their ordinary business, and so to extend

their liability. " Can it fairly be said that the i)Osition of a banker,

taking charge of securities for a customer, is identical with that of

a man intrusting his gold watch to a friend, or locking up his deed-

box in a neighbour's house while he goes out of town? Unless the

position is identical, the banker can only be described as a gratuitous

.bailee in a strained and somewhat unnatural sense" (Beven on Ner/ligcnce,

1563).

The contract is completed by delivery, actual or constructive. A mere

l)romise to deliver or to receive is not sufficient, but any clear manifestation

of intention to take charge of a thing which is incapable of manual

delivery, but which is at the disposal or in the control of the promisor,

will constitute deposit (Addison, p. 770; and see ^/mn, 1874, 1 R. 412).

But a person cannot be made a depositary against his will or without his

consent. Thus, if a tradesman or other person voluntarily and without

request send goods to a house where they are taken in without the know-

ledge or consent of the owner, the latter does not become the depositary

of the goods {Ldhhridcje, 1819, 2 Stark, 544; Addison, 770: Chitty, 514).

Where a manuscript play was sent unsolicited to a theatrical manager,

and lost by the recii)icnt, it was held that " there was no case to go to the

jury, for the plaintiff had chosen voluntarily to send to the defendant

what the defendant liad never asked for, and no duty of any sort or kind

was cast upon the defendant with regard to what was so sent " (per Williams,

J., in Homml, 1884, Cab. & El. 253"). But this case, as reported, is thus

criticised by Mr. Beven :
" If this judgment is correct, the whole law of

deposit is wrong. As soon as the defendant received the deposit, lie became

amenable to the rules of law regarding deposit: he was bound to slight

diligence, he became liable for gross negligence. He miglit have avoided

liability by refusal to accept, by absolutely ignoring the thing sent, or by

immediately returning it. In the event of his acquiescing in the receipt,

he could not be regarded as in any better position than a finder of the
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play, who has his choice to pass it by or take it \ip ; in which latter case

he would be recjuired to answer for gross negligence " {Negligence in

Law, 907).

In proper dei)Osit the depositary has no right witliout permission,

express or implied, to make use of the deposit, and if he does he will be
liable for any resulting damage or deterioration. Permission to use is

sometimes implied from the nature of the subjects, as in the case of

sporting dogs or horses. The best general rule on the subject is, according

to Story, to consider whether there may or may not be an implied consent

on the part of the owner to the use ; if the use would be for the benefit

of the deposit, the assent of the owner may well be presumed ; if to his

injury, or perilous, it ought not to be presumed. And if the use would
be indillerent, and other circumstances do not incline either way, the use

may be deemed not allowable (Story on Bailments, s. 90). A depositary

is not entitled to penetrate or disclose secrets by breaking open locked

boxes or packages confided to him (Bell, Prin. 212; and see Logan, 1823,

2 S. 253).

JoiJit Depositaries are liable i}i solidum for the restoration of the deposit

(Bell, Prin,. 212 ; 3 Ersk. 1. 26 ; K of Dundonald, 18G9, L. R. 7 Eq. 504) ; but
a depositary is not l;)Ound to restore a thing intrusted to him by two or more
persons on the demand of one of them (Addison, 74-1). Eestoration cannot

be refused on tlie ground that the depositary believes that tlie article is truly

the property of another than the depositor (6rV7o^, 1871, 9 ]M. 957), although

if a third party claim the deposit, the depositary ought to retain custody

of it until the question of right is decided (3 Ersk. 1. 27). Eviction by the

true owner is a good defence {Gelot, supra ; Addison, 775).

A depositary is entitled to reimbursement and recompense for any
necessary expense or loss occasioned ])y the contract, and he may retain the

deposit until he is fully indemnified (3 Ersk. 1. 27 ; P. Bedford, 1662, Mor.
9135. In England, a gratuitous bailee does not appear to have even this

right of retention (Addison, 778) ). But a depositary has no right, either

in jn'oper or in improper deposit, to plead compensation and retention for a

debt which has no relation to the subject of the deposit (Ersk. supra ; Scot,

1697, Mor. 2628; Creel of Stuart, 1709, Mor. 2629 ; M'Gregor, 1887, 14 E. 535).

Thus, bankers have no general lien, for previous or subsequent debts, over

valuables or scrip contained in locked boxes and deposited with them
gratuitously and merely for safe custody {Leese, 1871, L. E. 17 Eq. 224; and
see Robertson's Trs., 1890, 18 E. 12).

If the depositary wrongfully refuses or delays to restore the deposit on
demand, the nature of the contract is altered, and he becomes liable for

even casual misfortunes or loss, " unless it shall appear that the deposit

would have perished, or have had the same chance of perishing, though
it had been redelivered to the owner when he called for it " (3 Ersk. 1.

26).

The depositor is bound to reimljurse the depositary for all necessary

charges and expenses, and to receive back the deposit. If he choose to

employ a depositary to his knowledge reckless or incapable, he must him-
self bear any consequent los.s.

See Carkier; Consignation; Deposit - Eeceipts ; Eailway; Ship;

Sequestration ; Trust ; Innkeeper.

Deposit Receipts.—The form in which deposit receipts are

issued by banks to their customers, in exchange for money lodged with them

I
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(.11 (Iq)osit, as distinguished from money lodged on cuiTent deposit account,

is generally in the following terms:

—

Bank of

Deposit Receijit.

[P/rtre and date.]

Rect'ived fnmi
\vlii< h is placed to credit on deposit receipt.

" Wlic'U the money is to lie drawn, this receipt must lie returned, with the signature

of llic clepositor on the back."

The main distinction between the contract of a bank witli its custfjmers

when the money is lodged on current deposit account, as distinguished from

deposit receipt, is that whereas the bank is bound to lionour a cheque drawn

on the current deposit accoiuit, if there is suilicienl money to meet the

che(iue, no sueli ol)ligation exists in the case of deposit receipts, where the

Itank is (uily bound to pay in terms of the express contract.

Stam]) Duti/.—^Yhere the deposit receipt bears that the nioney is to be

accounted for to the person from wliom it is received, it is exempt from

stamp duty. In all other cases the rec('ii)t is lialile to one penny of stamp

duty. The discharge of the receipt in all rases is liable in a similar duty.

rayment of Receipt.—The bank are bound to pay the receipt on demand,

but only on the fulfilment by the depositor of the terms of the contract.

If they refuse to do so, they are liable in damages. The bank are safe to

pay the proceeds of the receipt to any person wlio presents it blank

endorsed by the depositor, or to any special endorsee, and are not concerned

with questions between the person thus presenting it and the orignial

payee. Possession of an endorsed de])osit receipt does not ])cr se confer on the

possessor any right of pi'o].erty in the funds represented by it. It merely

implies a mandate to ujilift the fund on behalf of the owner. Like other

mandates this falls ])y the death (.f the mandant (see Mandate : Death).

If payment be made in ignorance of the death, the bank cannot be com-

pelled to pay a second time. As a bank is accountable to the depo.sitor, it

is the duty of the bank to l)e satisfied as to the identity of the person to

whom repayment is made. In the case of ;i payment to a wrongful holder,

the bank is liable to the depositor, unless they can show that the depositor

has l)een guilty of fraud, or of such negligence that the responsibility for

the wrongful payment is with him {Furbc^, 1854, IG D. 807). While pay-

ment in terms of their contract discharges the l>ank, the terms of a deposit

receipt do not in any way determine the property in the money represented

by it, nor have they any testamentary operation or eilect, though they may

be hn])ortant elements as indicating the intention of the depositor (Croslncs

Trs., 1880, 7 K. 82;i ; MacdvnahJ, 1889, 16 K. 758; see also Donation).

Beceipts paifahlc to either of two Persons or Survivoi\—Such receipts are

discharged by the indorsation of either of the parties during their joint

lives, or of the survivor cm the deatli of one of them, or, on the death of both,

by the executors of the last survivor, ^^'here a deposit receipt is issued m
such terms, and an arrestment is used against one of the parties, it is not

clear that the arrestment attaches any part of the sum in the receipt, but

a bank would prol)ably not pav, nor would they be safe in paying, until the

arrestment is withdrawn {^Bank of Scotland, 1870, 8 M. HDl). In the same

way, if one of the parties gives notice to the bank not to pay, unless
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upou his endorsement along with that of the other named depositor, the
bank, it is thought, are justitied in obeying this instruction.

Lost Dejjosit Bcceipt.— lu tlie t'(»nii of deposit receipts given above, the

docquet, " AVhen money is to be drawn, this receipt must be returned, with
the signature of the depositor upon the back," forms a part of the contract

between the bank and their customer. Unless, therefore, the deposit

receipt is so indorsed and delivered up, the bank cannot be forced to pay,

unless on their own terms. When the receipt is lost or mislaid, it is

usual for the bank, after the lapse of a reasonable time, to pay the sum
contained in it, on a discharge and guarantee by the depositor and an
approved cautioner. The following is the form usually adopted in such
circumstances :

—

To the Bank.
Gentlemen,

I, A. B., residing at , considering that I have lost or mislaid
a deposit receipt, No. , dated the

,
granted for you at your office in

, in my name, for payment to me of the sum of : And whereas
you have, notwithstanding the want of said document, made payment to me of the said
sum of and of interest due thereon to the date of delivery hereof :

Therefore I, the said A. B., and I, C. I)., residing at , hereby oblige ourselves
and our successors whatever, all conjunctly and severally, to guarantee and defend and
relieve you from all and any claim, question, and expense which may be raised against
or incurred Ijy you in reference to the said deposit receipt, which we oblige ourselves
to deliver to you if and when found.—In witness whereof.

If tlie depositor is unable to procure a satisfactory cautioner, the bank can
stipulate for any reasonable condition being complied with before paying
the receipt, although in one case in the Sheriff Court, after proof as to the
circumstances attending the loss payment was ordered by the bank
(Nevdands, decided l)v Sheriff-Substitute I^ialfour in the Glaso;ow Sheriff

Court on 29 December 1891, and acquiesced in). The point has not,

however, been decided by the Supreme C'ourt.

Negotiatiun of Receipts.—A deposit receipt is not in itself a negotiable

document capable of being transmitted by endorsation, either in blank or

special, and with or without the addition of the words " or order," so as to

confer on the endorsee, by that act, right to the property of the fund repre-

sented by it. There is no doubt that the debt or fund is transferable,

inasmuch as it is assignable ; and an assignation of the debt or fund might
be endorsed or written on the back of the document : but such assignation,

to be complete, must in ordinary course be intimated to the bank.
See CuKiiENT Deposit Account.

Deposition by Deceased Persons in Criminal
Cases.— in criminal cases, where there is reason to fear that a person,
vvh(j would be an a(hnissiljle witness, if alive at the trial, may die before it,

it is competent to take his deposition, which, if he die, may be read at the
trial. It may be taken on behalf of the Crown, or of tlie accused ; and
whether the (leponentbe tlie injured party or wot {Stevart, 1855, 2 Irv. 166)

;

and even if lie [)e a parfAeeps eriminis {Rae, 1888, 2 White, 62). According
to Hume (ii. 407) and Alison (ii. 607), an unsworn declaration, dehberately
made, and taken down l)y " any creditable person," is admissible, if it be
proved to have been freely and voluntarily emitted, under such precautions to

ensure its accuracy and fid(dity as would naturally suggest themselves. But,in
the ordinary case, the examination is c(Jiiducted hxa niagistrate,aiidthe deposi-
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tion is taken on oath in answer to liis questions, or those of the Procurator-
Fiscul in his jircsence. It is reduced to writing, read over to tlie deponent,
and sigiuid by liiin, it' lie is able, and by the magistrate, in the same manner
as in the case of a ])iisoner's deohiration (see JJeclauation I'.y rjtisoNKU).

If the dcjtonent ctiiiiot write, that fact and its cause should he recorded.

The writing itself nnist be produced at the trial, and be sworn to by two
witnesses, of whom one should be the examining magistrate, as correct and
as emitted voluntarily when the dep(tnent was in his sound and sober
senses. It is not necessary that the deceased should beUeve himself to be
dying (Bel/, 18:^,5, 13 S. 1179: Brodir, 1846, Arkl. 45). The precognition

of a person deceased is inadniissil)le (M'Inlosh, 1838, 2 Swin. 10.'!; (Jrmuiul

dc Wifl'iv, 1848, Arkl. 483; Iip:sT Evidkxck), save where, Ijy being read
over to liim and sworn to by him as true, it has been made part of a solemn
declaration {Lynch, 1866, 5 Irv. 300 ; Peterson & Dilucca, 1874, 2 Coup.

557). A distinction has been drawn Ijetween the deceased's precognition

itself, which is undcnibtedly inadmissible {vide fnqrra), and the evidence of a

witness who heard what the deceased said when precognosced {St<jjhens,

1839, 2 Swin. 348 ; mird^i, 1869, 1 Coup. 186 ; L//ach, ut supra). As to

the weight to be attached to such de})ositions, see Brodic, supra.

[See 2 Hume, 400 et sctj. : 2 Alison, 510 ^'^ scq.
; Dickson, Evidence, ss. 1754-

1756 ; Macdonald, 480, 492.]

Dejiosition of havers, see Commission, Proof by ; of parties, see Oath
ON PtKFEKKNCE ; WITNESS ; of witnesscs, see Commission, Pkoof by ; Notes,
Judge's; Pkoof.

Deposition of a Clergyman.—A \n\v\A\ minister found
guilty of immoral conduct will be deposed from the otHce of the holy
ministry,— the sentence of deposition prohiliiting him from exercising

the same under pain of the highest censure of the Church, and depriving
him of the whole emoluments of the benefice. If a minister be found guilty

of promulgating doctrines at ^'ariance with the tenets of the Church of

Scotland, he may either be depf)sed as above, or l)e suspended from the

exercise of his ofhce for a specified time without lieing actually de])rived of

the parochial charge he holds. During the period of sus])ension a substantial

share of the emoluments will he assigned to the temporary substitute.

Between 1836 and 1880 the inferior judicatories of the Church, proceed-
ing u])on an erroneous inter]iretation of a decision of the General Assembly
in the former year, never deposed a minister iu al)sence. In the latter year
the Presln'tery of Islay and Jura adopted the view that deposition should
at once follow the finding of certain counts of the libel ])roven, and, after

citation of the accused, ])rououuced sentence of deposition //( absentia. The
minister petitioned the General Assendjly to find that sentence of deposition

had been illegally ])ronounccd, but, after inquiry, that Court sustained the

action of the Presbytery,—the sentence taking effect at the date of its being
])ronounced, and thus depriving the minister of half a year's stipend, which
he would have been entitletl to had he been ])resent before sentcTice was
pronounced, and api)ealed to the Supreme Court of the Church. lie after-

wards tried to reduce the whole proceedings in the Court of Session, but the

action was dismissed.

A deposed minister may lie restored to the ministry by or under the

authority of the General Assembly : but restoration is seldom granted, except
after production of the clearest evidence of the aiiplicant's penitence.

A licentiate not in possession of a charge, if proved guilty of immoral or
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of scandalous behaviour, may be deprived of his licence to preach the

gospel ; but in his case there are no civil consequences.

Depredation.—See Heusuip.

Deprivation of Clergyman. —See Deposition of a

Clekl.y.man.

Derelict.—Tliis word is applied to anytliing forsaken or abandoned.

Derelicl land left by the recess of the sea belongs to the proprietor of the lands

ex advcrso, whose property is bounded by the sea. See Alluvio. Moveables,

lost or abandoned by their owner, fall generally, l)y the connnon law, under

the rule res nullius fit dornini r&jis. Thus treasures hidden underground,

and of unknown ownership, belong to the Cr(jwn, or the Crown's grantee.

See TKEASUiiE-TitoVE. " AVaif and stray " goods were by the old rule dis-

tinguished according as they w^ere animate or inanimate. Stray cattle or

other animals, if not claimed within year and day, were regarded as having

been relinquished, and as res nullius were escheated to the Crown.

Inanimate moveables might be reclaimed by the owner at any time within

the period of the negative prescription. In the more modern practice,

cattle, etc., are impounded, and if unclaimed during a certain period during

which advertisement is made, are sold under warrant, to defray the keep and

expenses. The Police Acts of most burghs now make proA'ision for the

disposal of such property of either kind. The General Burgh Police

(Scotland) Act, 1892, (55 & 56 Vict. c. 55), provides for the disposal, by the

police authorities, of stray cattle and dogs (ss. 386, 387, 390), and of articles

and money found (s. 412). The subject of Wrecks will be separately

treated.—[See Stair, i. vii. 3; Ersk. ii. i. 12; Bell, Prin. 1291, 1293-4.]

See Lost Property ; "Waif and Stray ;
Wrecks.

Dereliction of Valuation of Teinds.—During the

reiCTu of Charles i. various Commissions were I'rom time to time ap-

pointed to value teinds throughout the country. The valuation made

by such a Commission fixed the value of the teind for all time coming.

The principal Connnission, or High Commission, as it was called,

appointed sub-Commissions for different parts of the country, before

which valuations were led. The vahiation by the sub-Commission was

of no final authority until approved of l)y the High Commission.

But the obtaining of this approval was res merec facultatis, and the

sub-valuation, at no matter how long an interval, might be presented

to the High Commission, and now to the Court of Teinds, for approval.

In some cases it has happened tlmt where a sulj-valuation of this kind

has been obtained, but never ratified, a greater amount of stipend

has been localled upon the lands in a final locality than the total value

of the teind as contained in the sub-valuation ; and this allocation

has been acquiesced in Ijy the heritor, to the effect that he has paid the

larger amount. In other cases a like over-payment lias been made by the

heritor to the titular of the teinds of his lands. In either case, where such

over-payment has been made (not necessarily for the prescriptive period.

Gray, 1799, Mor. 15773), in such circumstances as to show an intention
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not to stand by the sub-valuation, the sub-vahiation is said to be de-
I'dinquislieil, and it cunnot thereafter Ije approved or made the rule for

future payment {lllainjoirrlr, 1797, Mor. 15771 ; Airlie, 1837, IG S. 92).

Derelietion is ncjt inferred from payment to tlie titular of a less amount
than that contained in the decree of valuation {Unjmen, 1757, Mor. 10G75),
or by paynumt in money where the valuation was in jjjrain, tiie amount of

money paid, not being appreciably greater tliau the value of the grain
(Fert/ussun, 1795, Mor. 15708; alfd. 1797, o Paton, 5.'j4

; see also Smollett,

1885, 12 II. 1150).

A decree of the High Commission cannot be derelinquished {Mctrirdl, 3

July 1810, F. C); but where the minister had already acijuired right to the
over-payments by positive prescription before the sub-\'aluation was
approved by the High Commission, the subsequent approbation was held to

l)e "limited and (pialiKed by the said prescriptive I'ight" {Madderty, 9

July 1817, F. C. ; Alexander, 1840, 3 D. 40). But the minister cannot
prescribe a right to over-])aynients made after a decree of aj)probation of a

sub-valuation, or either before or after a new valuation by the High Court
of Teinds (Chisholm Batten, 1873, 11 M. 292; Colquhoun, 1873, 11 M.
919; 3finto, 1873, 1 R 156).

In order to infer dereliction it must be clear that the over-payments
were made in knowledge of the existence of the sub-valuation, and with
an intention of departing from it {Edmonston 1807, Mor. Ajjp. Teinds, No.
15; Kinmidl, 7 June 1820, S. (Teinds) 105 ; Richmond, 1871, 9 M. 1020

;

Elihanlc, 1888, 15 IL 927). The theory of the law was that the heritor, by
not abiding by his valuation, showed that he was sensible that there were
grounds of objection to it. Although these grounds have been lost sight of,

their existence is presumed from the valuation having been treated as a

dead letter. (On this subject generally, see Connell on Tithes, 1. 242 ; Ersk.

2. 10. 34.)

Descendants.—The descendants of a person are those who are

directly sprung from him, as his cliildren, grandchildren, etc. In the legal

order of succession to heritage the descendants take precedence of the other

lines ; they are followed by the collaterals and the ascendants. The order of

preference amongst the descendants is as follows : firnt, the eldest son and
his issue ; second, the next eldest son and his issue, and so on in succession

to the other sons and their issue in order of senioritv ; ////>(/, failimj sons,

to daughters, all taking equally as heirs-portioners.— [Ersk. Inst. 3. 8

:

Stair, 3. 4; Bell, Prin. ss. 1650 ct scq.; M'Laren on irHls, i. 66, 67.J
See Succession.

Desertion (Conjugal).— 1. As a Ground of Divorce.—This term
is invariably used to denote " the malicious and obstinat defectioun " of one
spouse, which, if without " reasonable cause " and persisted in for four years, is

made aground of divorce l)y the Act 1573, c. 55. Under that Act it was
necessary for the deserted spouse who desired to obtain a divorce, first to

establish the malicious and obstinate characterof the desertion in a preliminary

action of adherence, and to obtain decree in that action. This necessity,

together witli other preliminary steps, was removed by sec. 11 of the

Conjugal Plights Act, 1861 (24 & 25 Vict. c. 80). But this change did not

increase the number of " reasonable causes " of non-adherence, and, excejit

during the subsistence of a protection order (see sec. 3 of the Conjugal
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Eights Act (q.v.), no defence is good wliich would not have been a

sutiicient answer to an action of adherence (Mackenzie, 1893, 22 E. (H. L.)

32). See Adherence. As to evidence of desertion, see Divorce. It is not

settled if a deserted wife who has not obtained a divorce can acquire for

herself a domicile distinct from that of her husband. See authorities in

Walton, H. cC- JF. 345 ; and see Domicile.

2. As a Ground for obtaining a Protection Order.—By sec. 1 of the

Conjugal Eights Act, 18GI (q.v.),"& wife deserted by her husband " may
apply for an order protecting her property. The Statute provides that the

desertion must be " without reasonable cause," but it does not say that it

must be " malicious and obstinate." It was suggested by Ld. Deas in

Turnbull, 186-i, 2 M. 402, that the same kind of desertion was not required

as under the Act 1573, c. 55. But this distinction was doubted by

Ld. Pres. Inglis in Chalmers, 1868, 6 M. 547.

Desertion of Diet.—See Diet; Criminal Prosecution.

Desertion of Infants.—See Exposing Children; Abandoning

Child.

Desertion (Military, Naval, Mercantile Marine).
—The offence in military law of deserting or attempting to desert Her

Majesty's service implies an intention either to escape some particular

important service, or not to return to Her j\Iajesty's service, without being

discharged or without leave of absence ; and intention is of the essence of

the offence. Mere length of absence, or the fact that the offender has gone

away a long distance, does not necessarily imply intention to desert, but

the fact that a man has disguised himself, or conceals himself when called

upon for any important duty, such as foreign service, is strong evidence

of intention (Manual of Military Law, p. 23). " Every person subject to

military law who conmiits any of the following offences; that is to say, (a)

deserts or attempts to desert Her IMajesty's service; or (h) persuades or

endeavours to persuade, procures or attempts to procure, any person suljject

to military law to desert from Her ^Majesty's service, shall, on conviction by

court-martial—if he connnitted such offence when on active service, or

under orders for active service, be lial)le to suffer death, or such less

punishment as in this Act mentioned ; and if he committed such offence

under any other circumstances, be liable for the first offence to suffer

imprisonnient, or such less punislnnent as in this Act mentioned ; and for

the second or any subsequent offence, to suffer penal servitude, or such less

punishment as in tliis Act mentioned." A previous offence of fraudulent

enlistment may be reckoned as a previous offence for the purpose of higher

punishment (Army Act, 1881 (44 & 45 Vict. c. 59), s. 12). Desertion from

the navy is punished in a similar manner (24 & 25 Vict. c. 115, ss. 19-21). An
offender is liable, on conviction or confession of desertion, to general service,

or transfer to such corps of the regular forces as the competent military

authority may from time to time order (s. 83 (7)) ; but this does not apply to

the Eoyal Marines (s. 179 (12)). A deserter,upon conviction by court-martial

or confession, also forfeits the whole of his prior service (s. 73 (1) (3), s. 79

(2)), and his pay while absent on desertion or undergoing imprisonment

(s. 138 (1)); but the forfeited service may be restored (s. 79), and the
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(Icdiiction of pay remitted (s. 1:59) l»y a Secretary of State. Eegiilations

with regard t<j the disposal of the effects of a deserter are contained in the

Iveginiental Debts Act, 189:^ (56 & 57 Vift. c. 5), s. 23, and the rules made
in i)ursuance of that Act liy Royal AN'arrant of 30 August, 1893, s.

;5(j_48. A soldier on furlough, if dclaiuod hy sickness or other casualty,

may, if there is no ollicci' ;il haml for the jicrfonnance of military duty of

the rank of captain, get an extension not exceeding one month from a

justice of the ])eacc, who nnist certify the extension and the cause thereof to

the soldier's commanding ollicer or a Secretary of State, and such an

extension will prevent him from being treated as a deserter or altsent

without leave (s. IT-")). Sec. 27 (•"!) provides that every person subject to

military law who, "being a soldier, falsi-ly states to his commanding officer

that he has [lecn guilty of desertion or of fraudulent enlistment, or of

desertion from the navy, or has served in and been discharged from any

portion of the regular forces, reserve forces, or auxiliary forces, or the navy,

shall, on conviction by court-martial, be lia])le to suffer imprisonment, or

such less puuisliment as is in this Act mentioned." Deserters found in the

enemy's ranks are traitors, liable to the penalty of death. They are not

entitled to the ])ii\ ileges of prisoners of war, and cannot, without special

mention, claim the benefit of any general agreement made in regard to

prisoners of war {Manual of Military Law, p. 309; Vattel, ii. 173; Heffter,

245 ; Halleck, ii. 93). A soldier is not to be tried for desertion, except

desertion on active service, if, after the offence has been committed, he has

served continuously in an exemplary manner in a corps of the regular forces

for not less than three years (s. 161).

A prisoiun' charged before a court-martial with desertion may l)e found

guilty of attempting to desert or of l)eing absent without leave, and a

prisoner similarly charged with attempting to desert may be found guilty of

desertion or of being absent without leave (s. 56 (3) (4)). Every person

sul)ject to military law who assists any person subject to military law to

desert, or, being cognisant of any desertion or intended desertion of a person

subject to military law, does not forthwith give notice to his commanding

officer, or take any stei)s in his power to cause the deserter, or intending

deserter, to be apprehended, is liable to imprisonment, or such less punish-

ment as is mentioned iu the Act (s. 14).

Civil penalties for ollences with regard to desertion are provided in

(ss. 152, 153, 154, 1G3 (1) (6) ). Any person who pretends to be a deserter is

lialjle on sunnnary conviction to be imjuisoned, with or without hard lal)our,

for a jieriod not exceeding three months (s. 152). Any per.son who induces,

or attempts to induce, a' soldier to desert, aids him to desert, or conceals

him knowing him to be a deserter, is liable on summary conviction to be

imprisoned, with or without hard labour, for a period not exceeding six

nu)ntlis (s. 153). Sec. 154 provides for the apprehension of suspected

deserters, which may be effected liy any constable, or, if none can be met

with, by "any officer, soldier, or other person " ; or a justice of the peace,

magistrate, or other person having power to issue a warrant, may, if satisfied

by evidence on oath that a deserter is, or is reasonably susjiected to be,

within his jurisdiction, issue a warrant for his apprehension. The susyicctcd

person must forthwith be brought before a Court of summary jurisdiction,

and the Court, if satisfied by evidence on oath or by confession that such

person is a deserter, sliall cause him either to l)e delivered to military

custody, or to be connuitted to prison for a reasonable time, until he can be

so delivered. The Court shall in either case transmit to a Secretary of State

(Secretary for War ov Secretary of the Admiralty) a descriptive return in

VOL. IV.

"
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relation to such deserter in accordance with the form given in Sched. 4,

for which the clerk shall be entitled to a fee of two shillinij's. Tlie return

also states the person to whom the reward for apprehension is due, and the

amount—five shillings, ten shillings, fifteen sliillings, or twenty shillings

—

which the Court think should be granted. Desertion is not an offence at

common law in Scotland, but to seduce a soldier or sailor to desert is (Hume,
i. 528, 260, ii. ;U, 41 ; Macdonald, 237).

[See Manual of Military Law (War Office, 1894); Pratt, Military Law.^

See Army ; Court-Maktial ; Enlistment ; Eeserve Forces ; Militia
;

Volunteers ; YeOxManry.

In the merchant service, if a seaman lawfully engaged, or an apprentice

to the sea service, deserts from his ship, " he shall be guilty of the offence of

desertion and be liable to forfeit all or any part of the effects he leaves on

board, and of the wages which he has then earned, and also, if the desertion takes

place abroad, of the wages he may earn in any other ship in w^hich he may
be employed until his next return to the United Kingdom, and to satisfy any
excess of wages paid by the master or owner of the ship to any substitute

engaged in his place at a higher rate of wages tlian the rate stipulated to be

paid to him ; and also, except in the United Kingdom, he shall be liable to

imprisonment for any period not exceeding twelve weeks with or without
hard labour" (Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60), s. 221).

Sec. 222 provides for the conveyance of a deserter on Ijoard his ship: sec. 223
for the arrest and imprisonment of a deserter outside the United Kingdom,
and sec. 224 gives power to the Court to order a deserter to be taken on board
ship. But a seaman leaving his ship to enter the naval service of Her
Majesty is not a deserter ; and any stipulation in any agreement " where! )y

a seaman is declared to incur a forfeiture or be exposed to a loss in case he
enters the na^'al service of Her Majesty shall be void ; and if a master or

owner causes any such stipulation to be so introduced, he shall for each
offence be liable to a fine not exceeding twenty pounds" (s. 195).

[Scrutton, Merchant Shipping Act, 1894; Temperley, idem; Pulling,

idem.']

Desertion of Service.—it is the duty of a servant under the

contract for the hire of his lal)our to continue in his master's service for

the time stipulated. If he deserts it without sufficient grounds, the master's

remedies at common law are to refuse to readmit him to his service, to

retain his wages, and, where the desertion causes actual injury to the master
himself or to his lousiness, to claim damages for Ijreach of contract (Ersk.

in. iii. 16). No judicial authority is required for dismissal without wages.

The amount of wages whicli the deserting servant forfeits includes only tlie

sum accruing during the broken period since the last date of periodical

])ayment, and not the whole sum due under tlie contract. The amount
which the master may obtain as damages is a question for a jury, in

determining which tlie amount of the wages forfeited is to be taken into

consideration.

AVhether the servant's absence amounts to desertion is a question of

circumstances, such as the cause, and esj^ecially the duration, of the al)sence,

and its effects upon the master's interests, etc. Absence for one or two
days, though without excuse, is not sullicient, except in very special cases,

as, e.g., in theatrical engagements, where it has been held that a very short

absence is enougli. The servant's enlistment in tlie army does not save

him fiom liability in damages for lireach of contract (44 & 45 Vict. c. oS,
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ss. 96 and 144) : in ir dues the iiiarriage of a female servant. Even an involun-

tary absenoc may aiiKiiint tu a lircadi of contract if it arises fmm the

servant's faidt.

It was foriiit'ily licM that —in cases of service other than those of

ddiiicstic servants, ainl >>\' |iii)t"essi(tnal mcu or su|i('iior woikmen such as

cK'rks and overseers—the mastei- mi^lit at common law demand specific

fulHlmcnt, alteinatively to clainnn;^ dania<res for hreacli of contract. In

the leading imh^v (Ji((>'huni, ]H24, .". S. 104), it was held " on principles of

expediency " to l)e com])etent for tin' Slid ill' to urant warrant to imprison

a servant wild had deserted, if he should hiil U) find caution to return to

his employment. This decisi(»n, aUhoiigh its snumhiess was fre(piently

douhted, was followed in several cases {Cameron, 18GG, 4 M. ri47). The

common law was su])i)lemente(l hy several Statutes, ])artic\darly the

Act 4 Geo. IV. c. ."U, now repealeil. It is suhniitted, howexci-. that this

remedy has now heeii aholished, thou.uli not in express terms, l»y the pro-

visions of the Employers ami AN'orkmen Act, 1875, referred to hehiw, and

that only the civil remedy of an action of damai;es is left. The (question

has heen so decided in the Sheriff Court {CofjhiU, 1877, Guthrie, Sheriff

Court Cases, 873). Eeference nuist he made, for a fuller di.scussion on the

point, to Eraser {Master and Servant, ]>]>. 101, .')82).

It is, however, to he noticed that in certain cases desertion of ser\ ice is

liy Statute made a crinunal ofi'ence. The Conspiracy and Protection of

Property Act, 1875 (88 & 89 Vict. c. 86), pro^ides that where any i^erson

em])loyed by those who liave charge of gas or water works wilfully and

maliciouslv l)reaks his contract of ser\ice, when he knows or has reason to

helieve that his doing so will prohalJy dejirive tlie inhaliitants of a place of

their supjily of gas or water, tlie ohender shall he liahle to a tine not

exceeding £20, or to imprisonment, with or without hard lahour, for a

period not exceeding three months (s. 4). The same penalty is imposed

on any person who wilfully or maliciously hreaks a contract when he

knows or has reason to helieve that tlie i)rol>able result will he to endanger

liuiiian life, or cause serious hodily harm, or expose vahialile }troperty to

destruction or serious injury (s. 5).

Ai>art from these special cases, the master's remedies against a deserting

servant now mainly rest upon the Employers and Workmen Act, 1875,

{oS & 89 Vict. c. dO). This Statute replaces several earlier enactments dealing

with the relations of master and servant which were rejjealed hy the Con-

spiiacy and I'rotcction of Pioperty Act of tiio same year. It gives the SherilV,

lioth in the ordinary SheiitV Court and in the Small Debt Court, extensive

])owers of arbitration in (Usputes between masters and servants, "so far as

the (hspute arises out of the parties' relations as such." Amongst these

powers the Court is autliorised to adjust and compensate all claims and

counter-claims, whether li(|uid or not, to rescind the contract, at the same

time a]i]>ortioning wages, or awarding damages, if it sees fit: and in place of

the whole or part of the damagt-s which it would otlierwise award, it may,

if the i)arties agree, accept security for implement of the contract, and. in

the event of non-performance, may order i)ayment of the sum liecoming due

in pursuance of such security (s. 8). It gives no ])ower to enforce specific

implement by im^irisonment, except in the case of ajqirentices. The pro-

cedure is detailed in the Act (ss. 8 and 0). This Act does not apply to

domestic or menial servants, but to any jierson who, being a laltourer,

servant in husbandry, journeyman artificer, handicraftsman, miner, or

otherwise engaged in manual labour, has entered into a contract with an

enqdoyer (s. 10). Seamen and apprentices to the sea service were expressly
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excluded i'luiu the Ad, huL lliey have }>y a later enaeiiiieiii been brought

under its provisions (43 & 44 A'ict. e. IG, s. 11).

The Act applies also to apprentices l)elonging' to the same classes. In

their case, in addition to the powers gi\en in dealing with workmen, the

Court is authorised to order the aj)prentice to i)erforni his duties, under
sanction of imprisonment for a period not exceeding fourteen days (s. 6).

It may rescind the contract and order repayment of the premium ; and it

may order any person wlio is liable, under the instrument of apprenticeship,

for the a])prenti('e's good condiu't, to ])ay damages for his ])reach of contract.

See ]\1asteu and Servant ; Api'KENTICE. Eraser, Master and Servant, 3rd

ed., pp. 101 f., 372 f.

To entice or "seduce" a servant or a])prentice to desert the master's

service renders the i)erson doing so liable in damages. A mere attempt to

entice tlie servant away is not enough, and it is necessary to show that the

defender knew the person enticed to be tlie pursuer's servant (Eraser, pp.

308, 350).

Desertion by a Tenant.—As regards leases of agricultural

(including pastoral) sulijects, it was ]iro\ided by tlie 5th section of the

Act of Sederunt, anent Eemovings [14 Deceml)er 175G], that if a tenant

deserted liis possession of the sul)jects let, and left them unlal toured, the

lessor miglit laing an action of removing against him l)efore the Slieriff, who
might "decern and ordain tlie tenant to find caution for the arrears, and for

])ayment of the rent for the five crops following, or during the currency of

the tack, if the tack is of shorter duration than ti\-e years, within a certain

time to be limited l)y the judge, and, failing thereof, to decern the tenant

summarily to remove, and to eject him in the same manner as if the tack

were determined, and the tenant had been legally warned in terms of the

foresaid Act, 1555." This remedy, where a tenant deserts his farm, does not
exist under leases granted sul)se(|uent to 11 Nov. 18(S1, under which there is

no right of liypothec (4G & 47 Vict. c. G2, s. 27, re]»ealing 4:') Yict. c. 12,

ss. 2, 3). See under Agkicultukal Holdin(;s Act; IIvj'Otiikc ; Lease;
Ee.movinc.

In regard to urban tenements and cases where a landlord's right of

hypothec exists, the summary remedies open to a lessor, where the lessee

deserts jxtssession or displenishes the jtremises, are discussed under Hypothec
and Plenisiiinc Okder; see also Jiankine, Leases, 2nd ed., :5G0, .'568.

As to what amounts to desertion, it lias been decided, infer ali((,i]\at

mere defect in stocking (Ahercronihij, ISJG, Hume, 587), or temporary
aljsence (Jamieson, 1828, G S. 788), is not sulticient. See also Brown, 1758,

in lioss on liemoviuf/, 104: Honcyinan, 180G, Hume, 824 (absence of one of

two joint tenants). On iheothei- liaiub caution has lobe found where the

tenant withdraws fi'om the jurisdiction of the Court, and the land is to a

material extent unlaboured (Arnof, 1S05, Hume, 57G : Cossar, 1847,9 I).

G17; Eankine, /.cases, 2iid ed., 4<Sl-5. Eor tlie form of application, see

Lees, Sheriff Court Styles, :;rd ed., .".44).

Designation.—This is the term apjilicd to the appropriation or

setting apart of a piece of land in a parish as a glebe, or as a site for the manse
for the minister, or as a site for the church, or as a churchyard. The rules

which govern this appropriation, and the procedure by which it is effected,

will be found explained in the articles dealing with these respective

1
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subjects. The Inirdeu (jf iuakin<^ such a provision is one common to the

heritors of tlie parish, and accordingly the heritor whose hinds ha])pen to

Ijc selected as the most eli^ihle fur t\\o, purpose contem})lated has a ri;^'ht of

relief a<.;ainst his hrt'thrcn. Jiiit where the hinds desij,Mied are (Jiurch

lands (and Church lands are always taken first for a glebe), the heritor

has relief only against the owners of Church hinds, not against owners of

teiuj)oral lands {M((;/s. nf Montrose, 1832, 10 S. iMl). See Manse; Glp:i'.e:

iiUKVINd-rLACE: KlIIK.

Designs.—For the earlier history of the suljject, reference is made
to Edmunds on Dcxijiu, 181JG. At present the law is governed liy the

Tatents, Designs, and Trade Marks Acts, 188.";-<S8. The leading Act,

46 & 47 Vict. c. 57, defines a " design "'

as " any design a})plicable to any
article of manufacture, or to any substance, artilicial or natural or partly

artificial and partly natural, whether thc^ design be ajiplicable for the

pattern or for the shape or configuration or tor the ornament thereof, or

for any two or more of such purposes, and by whatever means it is a])plic-

able,whether by printing, painting, embroidering, weaving, sewing, modelling,

casting, embossing, engraving, staining, or any other means whatever,

manual, mechanical, or chemical, se})arale or combined, not ])eing a design

for a sculpture or other thing within the protection of the SculpLuie

Copyright Act of the year 1814 (fifty-fourth George the Third, chapter

tifty-six)." This does not make any attempt to define the word " de-ign
"

in any way apart from its ordinary meaning ; but it limits the use of it to

three cases : ( 1 ) pattern, {'!) siiape or configuration, and (^;j) ornament, or any
combination of these. The design need not have artistic merit ; constructive

merit is sutlicient (Board of Trade Oflieial Reports of I'atents, Designs, and
Trade ^Marks Cases,—designs cases first ai>])earing in vol. i\.,—here cited

as K.r.C. ; F<dhirk Co., ll.V.C, iv. nOl ; 14 11 lU7li); but it must be some-

thing appealing to the eye, and to the eye alone, a])art from the ol)ject to

which it is to be ai)plied {Moodji, IM'.C., i.\. '.VXl, 1.S92). It imisi not be a

process or mode of manufacture, e.g. a pattern of osier basket consisting in

the osiers being worked in a particular way {Mooib/, supra), or a }iarticular

combination of certain movements of a lace-making machine {I'lacLLtt's

Design, R.r.C., ix. 438). It may be for something which might have been

patented, and it mav be applicable onlv to part of tlie complete article

{Walker, 14 It. 1072; ll.r.C, iv. .'500).

Any ])erson claiming to be the proprietor of any new or original design,

not jtreviously imlilij^ihed in the I'nitetl Kingdom, may (s. 47 of the Act of

1883) apply to the ('omi)troller-General of Patents, Designs, and Trade

Marks to jia\e the design registered in the Kegister of Designs keiit at the

I'atent Citice. The applicant must state the nature of the design and the

class or classes of goods in which he desires that it may lie registered, and

whether it is to be registered for pattern, for shajte or configuration, or for

ornament: and the sanu' design may be registered in more than one class.

He must also lodge the ]>roper numl)er of copies of the design, and comply

with various foi-malities in terms of the rules (Designs Itules, 18!IU, and

Designs Itules (Lace), 1803 : Sales Branch, Patent Oftice, 25 Southampton
lUiildings, London, W.C). The Comptroller may refuse to register, subject

to appeal to the l^oard of Trade, which shall, if required, hear the a]>plicant

and the Comptroller, and may make an order determining whether, and

subject to what conditions, if any, registration is to be ]H'rmitted; and if the

design is registered, the Comptroller grants a certificate of registration
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to tlie proprietor of tlie design (s. 49), wliieli certificate is accompanied
l)y a perspective or diagrammatic dra^ving of tlie design, as the case may
require. It is essential, therefore, that the design sliould be new or original

(" new and original " in the old Act, 5 & 6 Vict. c. 100), showing some real

substantial difference from what lias gone before (Suiif/i, E.l'.C, vi. 205,

1889); and it must be eitlier suljsiantially novel or substantially original,

having regard to the subject-matter, i.e. the purpose to which it is to be
applied {Bach's Desvjn, E.P.C., vi. 37G, 1889). Difficulties sometimes arise

on this score, which may be illustrated by examples. Variations in the

form or stitching of a necktie have been found to be insufficient to su})port

novelty or originality (Smith, supra) ; it has been held that a corset which
looked the same as an old corset, but was structurally different, was not
different therefrom in appearance or shape, and therefore not in " design

"

(Cooper, E.r.C, X. 264, 189o) ; that substituting a fiange for slip-fittings at

the base of a lamp-stove globe, though it makes the globe more useful, is

not sufficient (Sherwood, RP.C, ix. 268); and in lace patterns it appears to

be difficult to ensure sufficient novelty (Plachetl, li.P.C., ix. 436 ; see also

Clarke, li.P.C, xiii. 351). On the otlier hand, a writing-table has been held to

form as a whole a novel design, thougli no part of the table was novel in

itself (Hcinrichs, E.P.C., x. 160) ; the adoj»tion, for kitchen-range fire-

doors, of mouldings already in use for doors of various articles of furniture

has been held novel ( Wallcer, 14 Pi. 1072 ; Pt.P.C, iv. 392) ; a combination of

a bassinette and mail-cart has been held good subject-matter (Rivett, P.P.C,
xi. 351); and a combination of an old black-and-white design with a woven
pattern has been held to be new and original {Knoides, P.P.O., xii. 147).

In some cases the circumstance that the design has been imitated has been
held as tending to show that it was original (Hcinrichs, supra, and Harper,
P.P.C, xii. 492) ; and so also has it been that the new design has at once
commanded a large sale (Tyler, E.P.C., xi. 35), though this, as well as the

utility of the article (Moody, E.P.C., ix. 334), stands, in itself, apart from
the requisite novelty or originality. If a similar design have been already

registered in another class of goods, it cannot be again registered in another
class unless the articles are entirely different, and mere change of material

(e.g. a porcelain lamp-shade instead of a paper one of the same shape) does

not constitute novelty of design (Bach, E.P.C, vi. 376; compare Bead,

E.P.C.,vi. 471).

The novelty of a design may be vitiated by prior or premature publica-

tion. As to the former, see Chard, E.P.C., ix. 423, and Flackett's Design,

E.P.C., ix. 43G. As to premature publication, the question generally is

one of confidentiality (see Blank, E.P.C., v. 65;! ; Winficld, E.P.C., viii. 15 ;

Hcinrichs, E.P.C, x. 160). The Act of 188:;
' makes provision (s. 57)

for the protection of designs exhibited at industrial and international

exhibitions.

It is not novelty in the idea of the design itself wliich is required, but
in the a])jtlieation of the design to some article of manufacture; thus a

picture of Westminster Aljbey, taken from a jjarticular jioint of view, is a

good design as applied to a spoon (Saunders, E.P.C, ix. 467, and x. 29); but
it remains o]>en to any other person to apply to a sjjoon a ])icture of the
same Westminster Abbey, taken from any other point of view, for this

constitutes a different design (Saunders, E.P.C, ix. 469). The design must
be registered or rejected as a whole, and it cannot Ije partially rejected or

deleted from the register (Smout, E.P.C, vii. 90).

When the design has been registered, the registered proprietor of the

design has (s. 50 of the Act of 1883) copyright in the design—that is, he has
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(s. 60) the exclusive riglit to apply tiie design to any aiticle of manufacture

or to any substance (artiticial or natural, or partly artificial and partly

natural) in the class or classes in which the design is registered—during

five years from the date of registration. This copyright has no extra-

territorial a]>i)lication, so that it is open to anyone, even though he lives in

the United Kingdom or the Isle of Man, so long as he makes and sells wholly

abroad, to imitate and apply the copyright design in foreign countries

{Potter, 18 ]{. 511; IJ.P.C, viii. 218). But within the United Kingdom
and tlie Isle of Man, (hii-ing the existence of the copyright in any design, it

is not lawful for any person (s. 58 (a)), without the licence or written

consent of the registered projjrietor, to apply such design, or any fraudulent

or obvious imitation thereof, in the class or classes of goods in which such

design is registered, for purposes of sale, to any article of manufacture, or to

any substance artificial or natural, or partly artificial and partly natural

;

nor (s. 58 {h)) to ])ublish or expose for sale any article of manufacture, or

any substance to which such design or any fraudulent or obvious imitation

thereof shall have been so applied, knowing that the same has been so

applied without the consent of the registered proprietor. It would appear

that any licence to apply a design ought to be in writing {Woollcy, II. P.C,
ix. 212). Whether any alleged infringement is really such, is a question

of fact, and the real test to be relied on is the eye {HothcrmU, li.P.C, ix. 40).

Where a design is registered for shape, the object of the design, or the

circumstance that a similar object is attained by any alleged infringing

article, is immaterial, and the design must be judged ])y the eye, taking

into account the state of knowledge at the time, and in what respects the

reixistered design was new and original, when considering whether variations

from the registered design were material or not {Hecla Fovndry Co., 16 K.

(H. L.) 27 ; Pi.P.C, vi. 554). The design, as a]»plied by the alleged infringer,

must be the same as, or a fraudulent or obvious imitation of, the registered

design ; and differences in detail do not necessarily prevent a design from

being an obvious imitation of another {Harper, E.P.C., xii. 489 ; Hecla

Foundry Co., supra; Knowlcs, E.P.C., xii. 137; Oliver, E.P.C., xiii. 490).

Where a designer is given a registered design, and told to make an original

design for a similar article, it has been held that this was equivalent

to a clear direction to him to make an obvious imitation {Harper, RP.C,
xii. 489, 493).

Again, the differences may be such as to prevent the design from being

an obvious, while yet it remains a fraudulent, imitation {Sherwood, Pi.P.C,

iv. 207, 210); and they may be so great as to prevent there being such

similarity as will amount to infringement {Demartial, RP.C, ix. 499
;

Walker, E.P.C, ix. 482; Birkin, E.P.C, xii. 371); and if this be so, a design

mav be good oven tliouu-h it be foimded on a previous design {Harper,

E.P.C, xii. 491).

The proprietor of a design registered in one class has no action against

anyone who applies his design outside that class {Read & Grcsswell's Design,

E.P.C, iv. 471); and as any person who infringes by publishing, or exposes

for sale, must be shown to liave known that the consent of the registered

proprietor had not been given, the innocent retail dealer is protected {Smith,

E.P.C, V. 611; Jayi, E.P.C, xii. 537). The registered proprietor has at

common law a right to interdict, and by statute lie has an alternative right

of suing for penalties (s. 58), not exceeding £50 for each otience, as a simple

contract debt (but see Saunders, E.l'.C, ix. 470, and Sheruvod, E.P.C, iv. 212,

as to the amount of penaltv given ; and 51 & 52 Vict. c. 50, s. 7, which

limits the total penalty to XIO'^O), or for damages (s. 59). It is only regis-
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tered proprietors of designs who have (under the Patents, etc., Acts) any

right of action for infringement ; exclusive hcensees have none ( Woolley,

PuP.C, ix. 208). The author of a new or orighial design is the proprietor

thereof, unless he has executed the work on behalf of another for a good

and valuable consideration (s. 61) ; in that case such other person is the

proprietor. The onus of proof is on the person who claims to be proprietor

or author of a design, and when he fails to discharge this onus, his case is

held to fail {Hothersall, P.P.C., ix. o8 ; Heinriclis' Design, E.P.C, ix. 73).

The copyright in a design is moveable property, and may be assigned or

transmitted as such ; and it may be divided among various proprietors, each

of wliom is a proprietor to the extent of his interest (see sec. 61).

The copyright in registered designs may cease in various ways.

(1) Lapse of time (five years). (2) Erasure from the register, in conse-

quence of failure to supply the Comptroller with the prescribed copies of

the design, prior to any delivery on sale of any articles to which the

registered design has been applied (s. 50 (2) ). (:>) Failure to mark every

article to whicli the design is applied with the prescribed mark (Peg'^ or P"*,

with a number (see the Designs Pules)), which denotes that the design is

registered, such marking being prior to any delivery on sale of such

articles ; unless the proprietor shows that he took all proper steps to ensure

the marking of the article (s. 51). If there be deUvery on sale before such

marking is put on each article, the registration is bad (Blanl-, P.P.C., v. 659
;

Woolley, R.P.C., ix. 429; Hothersall, PT^C, ix. 29); an<l the owner must
direct that every article be examined before it is put on the market (Johnson,

before Lord Low, 1894, P.P.O., xi. 21, in which case the marking-stamp had

become worn, and the marking was illegible). No harm is done by the

owner putting wrong registered numbers on the articles he sells, if these

numbers are in addition to, and not instead of, the right ones (Harper,

P. P.O., xii. 491). (4) By a registered design being used in manufacture

in a foreign country, and not being used in this country within six months

of the registration in this country (Act 1883, s. 54).

By a provision (Act 1883, ss. 52 and 53) to which considerable exception

has been taken, the design as recorded on the register is, so long as the

copyright lasts, not open to inspection except by the proprietor, or by a

person authorised by the proprietor, the Comptroller, or the Court, or

(51 & 52 Vict. c. 50, s. 6) by an applicant for registration of a design when
his application has been refused by the Comptroller on the ground of

identity with the already registered design ; and in all these cases only in

the presence of the Comptroller or of an officer of the Patent Office ; and

no copy of the design or of any part thereof, can in any case be made*. If

a person satisfies the Comptroller that he is acquainted with the registered

design or its mark of registration, the Comptroller is authorised to inform

him as to whether the registration of that design exists, who is the owner,

his address, and the date of registration. As to the question whether
registration is, under these circumstances, equivalent to publication of a

design, see Bead & Gressivell's Design, R.P.C., vi. 474.

The register is primd facie evidence of all matters entered in it, such

as names and addresses of proprietors, assignments, transmissions, etc.

The person (or persons) registered as proprietor is held to be the proprietor,

and to have the right to deal with the design, or his interest in the design,

subject to all equities and to all vested rights appearing on the register

(s. 87). No trust, implied or constructive, can be entered on the register.

The Court can order rectification of the register at the instance of any
person aggrieved. In the event of a company changing its name, the
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Coin])trollcr can rectify the register Ijy order of the Court {Fiuumatlc Tyre

Co.'s Ufsy/n, li.P.C, \\. (J'.iiJ), or apparently without such an order undei- ss.

87 and 5u of the Act of 1883 (compare New Ormvndc Cu.'s Trade Mark,

R.r.C., xiii. 475). Certified copies of entries in the register, relating to the

design, can he ohtained, ])earing the seal of the Patent Ottice ; this seal

makes them evidence in all Ilcr Majesty's Courts as to the registration

(1883, ss. 89, 84).

Any person who marks any article sold hy him with the word

"registered," or any word or words expressing or imi)lying that registration

has been obtained for the article, when it is not so, is liable to a fine not

exceeding five pounds for every ollence (s, 10r»), on prosecution in the

Sheriir Court (s. 108).

By sec. Ill, the jjrovisions of the Act conferring a special jurisdiction on

the High Court of Justice in England do not, except so far as the jurisdiction

extends, affect the jurisdiction of any Court in Scotland in any proceedings

relating to designs ; and with reference to any such proceedings in Scotland,

the term " Court " as used in the Act means any Lord Ordinary, and the

term " Court of Appeal " means eitlier Division of the Court of Session. If

any rectification of a register under the Patents, etc.. Acts is required in

])ursuance of any proceeding in a Court in Scotland, a copy of the order,

decree, or other authority for the rectification, shall be served on the

Comptroller, and he shall rectify the register accordingly.

In Scotland, the practice has been to try cases of infringement of

designs sinqtly on a Note of Sus])cnsion and Interdict, the prayer of which

may run somewhat in the following form:—"To interdict, pmliibit, and

disehargc the res])ondent by himself, or others acting for him, from

infringing the copyright of the complainer in the registered designs Nos.

, , and ,the property of the complainer, duly registered in the

Pogister of Designs in terms of the Patents, Designs, and Trade Marks Acts,

1883 to 1888, in respect of the application of such designs to articles of

manufacture [or, to substances] comprised in class [number of class] in the

classification of goods under the Designs Pules, 1890, made in pursuance

of the said Patents, Designs, and Trade :\larks Acts: and to interdict,

])rohibit, and discharge the respondent, by himself or others acting for him,

without the licence or written consent of the complainer, from applying or

causing to be applied the said registered designs or any of them, or any

fraudulent or obvious imitation of them or any of tliem, to any article of

manufacture [or, to any suljstance] in the foresaid class [numlcr of class]

in which the said designs are registered for purposes of sale, and from

selling, publishing, or exposing for sale, or causing to be sold, published, or

exposed for sale, any article' of manufacture [ur, any substance] in the

foresaid class [number of class] to which such designs or any one or more

of them, or any fraudulent or obvious imitation thereof, shall have been

ai)plied other than articles [or, than substances] manufactured by the

complainer, and that during the subsistence of the complainer's cojiyright

in the said designs ; and from in any way infringing or injuring the sole

and exclusive riglit of the complainer to the said designs, or any of them."

in the U\(lka- Firc-Boor cases (14, l.">, 10 P.) the form was :
" from i^nfringing

the copyright of a registered design for kitchen range fire-doors, No. 1(3596,

the property of the complainers, conform to certificate of registration dated

10 Nov. 1884, granted in i)ursuance of the Patents, Designs, and Traile

^larks Act, 1883, 46 & 47 Vict. c. 57, and in partieular from making,

vending, or using any fire-doors for kitchen ranges having a moulding cast

or fixed thereon in manner shown in the design, a copy of which is annexed
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to the said certificate of registration, or in manner substantially the same,

and from infringing the co])yright of the said registered design in any
otiier manner of way." The pleas in law for the complainer are nsnally

in common form, e.g. :
" The respondent having infringed the complainer's

copyright as above condescended on and having refused to discontinue said

infringement, the complainer is entitled to have the interdict craved, with

expenses." The pleas in law for the respondent are partly in common
form, c.r/. :

" The respondent not having infringed any rights of the

complainer, the note ought to be refused, with expenses " ; and partly

appropriate to the nature of the right in dispute, or to the circumstances

of the case, as in the following examples :—(1) " The complainer's alleged

design not being new or original, the note, etc." (2) " The complainer's

alleged design not being a design or a proper subject of registration and
certificate within the meaning of the Patents, etc., Acts, 1883-1888, the note

etc." (3) " The complainer not being the author of the said alleged design,

nor having acquired the same, nor the right to use the same, by a valid or

exclusive legal title, is not proprietor thereof witliin the meaning of the

Patents, etc., Acts, 1883-1888." (4) "The complahier having failed, before

delivery on sale of articles to which his said registered design has been
applied, to cause each such article to be marked in terms of the Statutes

and relative rules, his copyright, if he any had, has ceased." (5) " The
complainer having failed to comply with the requirements of the Patents,

etc.. Acts, 1883-1888, has no copyright in (either of) the design(s) in

question." (6) " The complainer having no copyright in tlie said alleged

design, the note, etc." (7) " The complainer's averments are irrelevant

and insufficient to support the prayer of the note." (This plea, as well as

the next, was sustained by the Inner House in Potter, 18 li. 511, where the

complainers failed to aver that the goods complained of were manufactured
in this country, while the respondents averred they were not.) (8) " In
respect that the said designs are printed and a] >] ilied to the goods only in

Portugal, and the goods themselves are sold only in Portugal, the

respondents are entitled to absolvitor." (9) " The note ought to be

dismissed in view of the respondent's undertaking not to print nor in any
way utilise the designs complained of." The right to sue for damages or

for penalties under the Statutes is usually reserved in the Note of

Suspension and Interdict ; but it does not appear to have been necessary

in any of the cases to raise actions for these, once the main question has

been settled, as between the parties, under the proceedings for suspension

and interdict. In English practice the plaintiff usually claims injunction,

penalties or damages or an account of damages, delivery up of the in-

fringing articles, and costs, all in the one statement of claim.

In Walker, 15 li. 660, Pt.P.C, v, 72, 365, it was ruled that anticipation

cannot be relied upon unless it is ])leaded on the record ; and that while

it Ls open to a subsequent respondent to raise the same objections to a

design as had been urged by a prior infringer, the Outer House would, in

regard to these objections, follow tlie previous decision of the Inner House,
so far as applicable.

Destination.—See Vesting; Disposition.

Desuetude.—The law of Scotland lias allowed Acts of Parliament

and Acts of Sederunt to lose their force by disuse, without express repeal,
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or to go into desuetude, as it is termed. It appears that still (1) all Acts

of Sederunt, (2) Aets of railiunient liefurc; the Union, may fall into

desuetude (see Keport of Lords of Session, 27 February 1810 ; Printed Acts of

Sederunt, 1791-1824, p. 53; Stair, i. 1. IG, More's ed., 1832, p. 12; Ersk.

Inst. i. 1. 45). Mere non-usage or neglect of a Statute, even though " for the

trreatest length of time," is not suHicient to throw tlie Act into desue-

tnde : there must also lie some positive custom or action to the contrary

which clearly siiows tiic intention of the connnunity to repeal tlie Act
(l^rsk. Inst. i. I. 45 ; Ihitr, 1870, 1 Coup. 495). It does not appear to

he necessary that the disuse should have extended over any definite period

of time,—though in one case {(Tardincr, 1828, 4 S. 352, and G S. G93)

desuetude is sui)i)orted by a proof of disuse for forty years,—a general

disuse of " long duration " and a clear custom to the contraiy is sufficient.

There are two points in connection with desuetude on which there is some
dilt'erence of opinion amongst the authorities. First, as to what Statutes

are liable to fall into desuetude. Erskiue (i. 1. 4G) says :
" this power in

custom to derogate from prior Statutes has been confined by most writers

to those conceining private right." liankton (i. 1. 60) expresses the same
opinion, quoting Jarh\ 1G81, iMor. 1838, in wliieli the ])rinciple is laid

down tiiat an act of public policy cannot fall into desuetude. Erskine,

however, in the passage aljove ([uoted, goes on to say that public Statutes

concerning the elections of magistrates in burghs may fall into desuetude;

but there seems to be no doubt, from the decisions, that this is also the case

as regards all other public Statutes (see Smolet, Mov. 1895; Anderson v.

Mags, of Wick, 1749, Mor. 1842; Patcrson, 6 Dec. 1810, F. C. ; Trotter,

8 July 1809, F. C. ; Grant, 1849, 12 D. 201 ; Johnstone v. Stott, 1802, 4
Pat. 274).

Second, as to the power of the King in Council to re-enact Statutes which

have fallen into desuetude. ]\Iaekenzie (IJk. i. 1. 10) states that the

King in Council could by proclamation re-enact sucii Statutes without the

helj) of the Legislature. Erskine {Inst. i. 1. 45) limits the right to that of

l)rohibiting ])y proclamation a contrary usage where such usage has not

gained sufficient strength to bring al)out al»rogation.

There is no parallel to desuetude in English law (see remarks per Ld.

Chan. Eldon in Johnstone v. Stott aliove cited, at p. 283. See also

Dwarris, p. 530).

Deviation.—Tuder the contract of alfreightment, the shipowner is

under an implied obligation that the voyage contracted for shall be performed

according to the rules of good seamanshi}). I'art of this duty is that there

shall be no " deviation," i.e. no voluntary or unexcused departure from

the regular course of the voyage. The custom of sailing prescribes a certain

course of navigation between the termini mentioned, and this, as a matter

of general mercantile knowledge, is presumed to have been in the conteni-

})lation of the parties in entering into the contract. Where the voyage is

not a known and usual our, the ]troper course is the safest and most

expeditious.

Deviation from the course as thus determined renders the shipowner

liable in damages to the charterer, or to the holder of a bill of lading. In

the absence of express provisions to the contrary, this liability clearly

extends to any loss, even from an excepted peril, arising directly or in-

directly from the deviation, or occurring durinij the deviation. The

merchant is not required to show that the deviation occasioned the loss.
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As reo;ards loss occiirrinor after deviation, it is still doubtful whether the

shipowner can escape by showing that it not only might, but must, have

occurred in anv case (Davis, 1830, G P)ing. 71(5, per Tindal, C. J., at 724;
Donaldson. Bros., 1883, 10 Iv. 413; Dalian, 1890, G T. L. If. 345). See

CHARTEK-rAKTY.
In the contract of marine insurance, the risk is calculated on the

regular course of the voyage, and accordingly in every voyage policy there is,

on the part of the insurei-, an implied warranty of "non-deviation." Any
breach of this warranty, however short, immediately lil)erates the under-

writers from liability for loss under the policy. It is not necessary for

them to prove that any loss which may have occurred was attributable to

tlie breach of warranty, or even that the risk was increast'(l by it. It has

long Ijeen settled that all that is needed to a\uitl the policy and free the

insurer is a change, though without an aggravation, of the risk. Nor does

the liability revive although the ship, after deviation, returns in safety to

the regular course {Elliot, 1776, 2 Pat. App. 411 ; Hamilton v. Shcdden, 1837,

3 ]M. & "W. 49). This warranty is not, however, like that of sea-

worthiness, a condition precedent to the policy attaching, l)ut a promissory

warranty relating to the conduct of the voyage; and hence the underwriters

remain liable for losses occurring prior to the breach of it.

Mere intention, or instructions, to depart from the prescribed course are

not enough. There must have lieen actual deviation {Hare, 1822, 7 B. & C.

14; Thcllnsson, 1 Doug. 3G0). In this res])ect deviation is to be distin-

guished from abandonment or alteration of tlie voyage. Tiie test is whether

or not the final destination s])ecified in the policy is given u}). Aliandon-

ment implies a change in the destination—the sultstitution of a new voyage

for that originally contem})lated. Deviation is only a departure, during the

voyage, from the usual and proper course, but without giving up the liope

or intention of ultimately reaclnng the original tenninus ad qucm. Both

discharge the insurer's liability: but while deviation does so only from the

point of actual divergence, abandonment operates from the time at which

the intention to abandon is definitively formed {Taslcer, 1819, 1 Bligli, 87).

Wliere this intention is formed only after sailing, the policy will not cover

a loss wliich occurs on the course common to botli the original and the

substituted voyages (Wooldridr/e, 1778, 1 Doug. IG). Where, on the other

hand, it occurs before sailing, it is held tliat the voyage has never been

entered upon. The risk has not been run, and the policy never attaches at

all. And under a policy " at and from," tlie insurers are not liable even for

loss occurring aj the port where the risk was to begin.

Deviation, besides actual departure from the prescribed course, includes

any failure in the shipowner's obligation to begin and complete the voyage

with reasonable speed, i.r. any undue delay, amounting to wilful waste of

time, either at the port of de])arture or in the course of tlie voyage (Mount,

1831, 8 Bing. 108. See per Tindal, C. J., at ]>. 122, for the ratio of this rule.

Fraser, 1872, L. li. 7 Q. B. 5GG, per Ld. Blackburn at p. 570). Time required

in preparation for the voyage, or for some purpose rightly connected with

it, is not deviation. But even where the j)urpose of the detention is justifi-

aljle, detention is deviation if it exceeds a reasonable time. What is a

reasonaljle time is a rpiestion of circumstances, depending mainly on the

state of matters at the port wliere the detention occurs (Dhillijjs, 1844, 7

Man. & G. 325, per Tindal, C. J., at p. 328; African Mrrchants Co., 1873,

L. 11. 8 Ex. 154).

Any directions contained in the contract as to the course to be followed

between tlie given termini must be strictly adhered to, and any failure to
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do so is a deviation {EUlot, siqrra). AVliere a niiiiilier of successive ports
of discharge are s})e(ili('ally iiained, tliey mu.st l)o taken in the order in

wliicli their names occur in the i)olicy ; suhject, however, to this exception,
that the order may he varied in accordance vvitli a uniform and clearly
estahlished usage not in.iiiifestly excluded hy th(? policy. If they are not
so named, they must he taken in the order must convenient and expeditious
for the v(jyage, which is not necessarily the geograjjhical order of distance
from tlie [lort of departure. To revisit one of several jKjrts, or to sail hack-
wards and forwards from one to another, is, in general, a deviation {Oairdmr
1810, ;*. Taunt. IG).

The strictness of the rule I'elating to deviation is modified l)oth hv
usage, and hy express agreement emhodicd in tiie written contract. Tlie

parties are understood to have liad the custom of trade in view. Thus
where it is usual, in the course of a voyage hetween given termini, to stop
at intermediate ports wliich may even he out of the direct line, it is no
deviation to stop there, iillhough no express leave to do so is given. The
usage, however, to have this eClect, must l)e clear and sulliciently well
estal»lished to warrant tlie presumption tliat it was known to hoth parties.

Xo usage can l»e set up against the express words of the policv (Elliot

siqrra). Similarly, sul)jcct to the same nde, delay which would otherwise
1)6 deviation is justified hy usage {XoUc, 1780, 2 Doug. 510: Vallaacr 1808
1 Camp. oO.'l).

'

The " touch and stay " clause in a marine insurance policy is intended
to give a certain latitude. Here the (piestion is mainly one of intention,
to be gathered from a fair construction of the policy, as indicating- hoth
the main pur}>ose and scope of the adventure and the risk undertaken.
Express permission may he given to touch at particular ports. But, how-
v.wv wide the terms employed, this clause is never interi)reted as f'ivin"'-

liberty to touch at a ])ort outside the voyage contemplated. "To touch at
any i)orts in any order" means oidy ports which are suhstantiallv within
the course of the vovau,e as thus determined (Lcdi'c, 1888, 20 Q B 1) 47 j •

aipi [1892], 1 (). r..' :;;;7; Caf/iu [USOr.], 2 Q. B. 3GG). similarly, the
purpose for which the vessel ])uts in, even at a port expressly allowed,
must, unless a contrary intention clearly appears, he one connected with
the object of the voyage. This is true even where the permission uiven
is to touch and stay "for any inirpose whatever" (IJllliam.'^, 3 Cami).
469, i»er Ld. Ellenborough at p. 47-">). If these conditions are satisfied,

there is no de\ iation. Again, where it a]ipears from the policy to
ha\e been contemplated by the jjarties, or where it is necessary for the
purposes of the voyage insured, that the ship should have libertv to trade
at a ]wrt, though tlie liberty expressly given is only to touch, trailing there
is not a deviation. And trading may (>ven be lawfully enga<fed in, at a

])ort where the vessel has liberty to touch, pro\ ided that tlu; ^essel has iiui

ill at that jiort for some allowed reason, and that such tiadiu"- does not
varv the risk ov cause delav (Metcalfe, 1814, 4 Cam]). 12.">: lid.ine, 1808 9
East, 194: Conn Id; 1809, U East, :34G ; Laroehr, 1810, 12 East, 131).

Bhysieal or moral conijiulsiiui is adniilted to .justify acts which other-
wise would constitute deviation. Where a vessel was carried out of her
course by a king's shi]), and detained for six weeks, there was held to be
no dcvialion (,sV<'//, ISO;"), 1 B. & P. N. R 181). The master has always an
implieil i)erniission to do what is necessary for the preservation of the
vessel and the lives of those on ])oard. Thus it is no deviation to jmt into

a port, though outside the regular course, in order to obtain provisions
when the crew is starving, or to get repairs required for the safetv of the
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ship, or to replace otticers or crew who have been lost during the voyage,

and without whom it is not safe to proceed. It is otherwise if the need for

repairs or stores, or the deficiency in the crew, existed at the beginning of

the vovage, and the ilivergence or delay was found to he necessary to remedy

the defect. Deviation is excused unless ^oluntary, but not if due to gross

io-norance or want of skill on the part of the captain {Fhyn, 7 T. W. 505).

Anything reasonably required in self-defence is justified, r.//. taking refuge

in port, or even attacking a hostile ship {T]ic San Roman, 187.">, L. li 5 P. C.

oOl). It is a deviation for the ship to leave her course in the hope of

meeting'' with prizes during war : Ijut the policy is not necessarily a^•oided

by carrying letters of marque, though without the knowledge of the under-

writers (Lcu-rcncc, 1805, G East, 45 : Parr, 1S05, ih. 202). Circumstances

also, though falKng short of aljsolute necessity, may excuse divergence or

delay, e.g. stress of weather, mutiny, desertion, and sickness. In such cases,

the question is one of circumstances, in which the master, in selecting the

port at which he is to put in, must exercise his judgment and act as a

jtrudent man in the interests of all concerned {Flidps [1891], 1 (.»). B. 605).

Joining convoy is a justification. And so, too, is the saving of life : not the

saving of property, unless that is incidentally necessary to the saving of

life, or unless, as is frequently the case, it is expressly allowed (Scarcnnanga,

1880, 5 C. r. D. 295). Where a sliip does diverge in order to save

property, the forfeiture of an insurance policy, and the risk of lialjility to

merchants in consequence of deviation, are api)arently elements to be

considered in estimating the amount due for salvage (The JEdcnmore,

[189:5], P. 79).

Such necessity must in no case have l»een caused l»y tlie faidt of the

shipowner or the insured. A delay or divergence which is justifiable in

the first instance bec(jmes deviation if prolonged beyond the time

reasonably necessary. The vessel is not required to return to the point

of divergence, but must prosecute the voyage l)y the safest and most direct

route from the point to which she has been driven {Lacahre, 1779, 1 Doug.

284 : Delancy, 1785, 1 T. K. 22).

[Bell, Com. ii. 669 foil. : Abbott, Merchant Shipping, 13th ed., 405

foil. : Kay, Shipmasters and Seamen, 2nd. ed., s. 175 foil. ; Smith, Mer-

cantile Lav, lOtli ed., i. 356, 451 foil.: Arnould, Marine Insurance, 6th ed.,

ii. 449 foil.]

See Marine Insurance.

Devolution.—See Ai;HmiATiux (vol. i. p. 298); Articles of

Piuui': Ali TioN : Entail; Jus Devolutum.

Dies cedit : dies venit.—Dies cedit denotes the date at which

a right \e.sts ; dies venll, the date at which performance can first be

enforced by action. Cedere diem signijicat, incipere deberi pecuniam ; venire

diem significcU, eum diem venisse, quo pecunia peti possit {D. 50. 16. 213).

The expressions are used in Koman law in connection with legacies and

obligations.

In reference to legacies, dies cedcns marks the delatio of the legacy ; dies

vcniens, the acquisitio of the legacy. A legacy vests, dies legati cedit, at the

death of . the testator, if bequeathed unconditionally; though it is still

defeasible by the failure of the testament. It was, indeed, i)rovided l)y

the Lex Papia Popp:ea that an unconditional bequest should not vest until
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the date of the opening of the testament (Ulp. xxiv. 31); but tliis was
repealed by Justinian, who re-estaljUslied tlie old rub; of the jun civile. A
eonditional legacy does not vest until the condition is fulfilled. An uncon-
ditional legacy, ag.iin, becomes due and enforceable, dies Icfjati venit, on the

entry, aditio, of the heir. At that date the legatee becomes ijiso jure,

witbout any act on the part of the heir, owner of the subject winch the

testator has be([ueatlied to him.

In reference to obligations, the expressions mean respectively the date

when the ol)ligation begins to exist, and the date when payment may be

exacted. From the date of the dies cedens the right forms part of the

creditor's ])roperty, and is capable of novation, cession, or acceptilation

;

but the right cannot be enforced by action till dies venil. When a future

date is agreed on for the performance of an obligation, the obligation at

once comes into existence {dies cedit); but it is not ]»restable (dies non
venit) until the agreed-on time arrives. It is only in a case of this sort, i.e.

where the performance of the obligation is postponed to a certain date,

that the dies cedens and the dies veniens of an obligation are distinct days.

In simple unconditional contract, as soon as the contract is made, dies

et cedit et venit ; if, on the other hand, the contract is conditional, that is,

where the performance is dependent on a contingency, dies nee cedit nee venit

nisi conditio extiterit.

After a legacy vests {post diem cedentem) it is the property of the legatee,

and as such is transmitted to his heirs. If, however, a legatee die before

the date of vesting, e.g. before a condition is fulfilled, he transmits nothing

to his heirs. Herein a conditional legacy dill'ers from a conditional contract.

For in a contract, although the creditor die before the date of vesting, e.g.

before the performance of a condition, his right nevertheless passes to his

heirs {D. 36. 2. 5. pr.; D. 36. 2. 3). A fultilled condition of a contract

or promise, in other words, is retracted to the date of the promise, i.e.

the obligation and the right of the other contracting party respectively

date from the conclusion of the contract, as if it had been originally

unconditional.

See Conditional Obligations ; Legacy ; Vesting.

Dies dominicus non est juridicus.—The Lord's day
(Sunday) is not a day for judicial proceedings. See Sunday ; Day.

Dies fasti : dies nefasti.—The days of the year were divided

by the Ivomans into dies fasti, dies nefasti, and dies partly fasti, partly

nefasti.

Dies fasti, in the wider sense, were days on which legal and political

business could be lawfully transacted. They included dies fasti in the

nairower sense, and dies comitialcs, days on which the comitia could legally

meet, and on which, if the comitia did not meet, the Courts could sit.

Dies vrfasti were days on which legal and political business coidd

not be done. They were eiliicr dies feriati, days sacred to some festival

(see FerI/E), or dies religiosi, unlucky days declared to be such by decree

of the Senate on account of .some disaster which had taken place upon
them.

In addition, there were certain days which were partly yiw/'i and partly

mfadi ; on such days, dies intcrcisi, legal business could be transacted only

during certain hours.
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Dies inceptus pro complete habetur.—A day com-

menced is held as com})leted. For cases to ^Yhich this maxim does or does

not apply, see Day.

Dies incertus pro conditione habetur.—An uncertain

day is held as a condition. If an obligation is undertaken to be performed

at a certain date which is sure to arrive, tlie mention of the date does not,

of course, make the oliligation conditional, Imt only postpones the perform-

ance of it. But, on the other hand, if the date is uncertain or may never

occur, such as the date of a certain person's attaining majority, which he may
never do, then the maxim applies, and the obligation is held as conditional

(Bell, Prin. s. 47). While the maxim was originally applied to cases of

contract, it has come to some extent to be recognised in the law as to

vesting. If in a trust deed a gift is made in the form of a direction to pay

at a person's majority or at the occurrence of some other uncertain event,

then vesting is postponed ; l)ut if there is an unqualified gift, followed

by a direction to pay at majority or at the date of some other event, then

vesting is not postponed.—[M'Laren on Wills, 79G.]

Dies Interpellat pro Homine.— 'The day interferes, or

makes the demand, on behalf of the man." The meaning of this maxim
is that where fulfilment of an obligation is due on a certain day, the

arrival of the stipulated day is itself deemed a sufficient demand on the

part of tlie creditor : and, by failing to fulfil on tliat day, the debtor is in

mora, and becomes lialde in the consequences.—[Trayner, Latin Maxims,

h.f. ; Stair, i. o. s. 7 ; i. 17. ss. 15, 18.]

Diet.—A diet of appearance (or compearance) is the day to which

a ])arty in a ])rocess, civil or criminal, is cited to appear in Court.

1. In Ciril Actions.— Formerly, in all ordinary actions, there were two

diets of compearance, depending on the fact that there were two summonses.

Cithig defenders in two diets was abolished by the Judicature Act, 1825.

Failure to appear at a diet without admissible excuse forces the judge to

grant decree by default. See Default. The 1876 Sheriff Court Act
prohibits a Sheriff from granting delay, except in the case of there appearing

to be some sufficient reason for it. The cases of absence mentioned in the

altove Act are : (1) diets of proof, (2) diets of debate, and (3) other diets in

the cause. There is some difficulty in determining what the word " diet"

means in the last instance ; it is considered that it means some occasion on

wliich the presence of the party is required by Statute or Act of Sederunt.

—[Dove Wilson, ^Sheriff Court Practice, 4th ed., p. 280.] See Continua-

tion OF THE Diet; Adjournment.
2. Pii Criminal Proceedings.— A criminal diet is peremptory. Even

of consent of both parties, it cannot be " called " on a day earlier than that

appointed in the citation (Hume, ii. 26.') ; Alison, ii. .'143
; Macdonald, 427).

If the diet be not called on that day (wdiether it be an original or an

adjourned diet) the instance, or particular lil)el, falls {ibid.). The right of

prosecution is not thereljy lost ; it " may still be used in the raising of

a new process on the same grounds and to the same effect " (Hume, ihid.
;

Tahrarii, 1872, 2 Coup. 259). See also Adjournment. If the prosecutor

is not present, the Court may adjourn tlie diet, if satisfied tliat tliere is
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good ground for liis absence (Hume, ii. 2GG ct seq.) ;
if not autisfied as to

his uljsence, the Court may desert the diet (ibid). If the accused fails

to appear at the diet, after being pul)Hcly called, the trial cannot proceed.

Unless satisfactory reasons are given for his non-appearance, sentence of

outlawry is jtronounced (;7/7W.) ; and, if he is on bail, his l)ail-bond is for-

feited. An inferior Court, however, c<annot pronounce sentence of out-

lawry, but may forfeit the bail-liond. The only (jljjection on behalf of the

accused which can be pleaded in his absence, is an objection to the citation.

(But as to tlie limitation of this, see Maedonald, 429, and authorities cited.)

As to First and Sccoiid Diets, .see Cri.minal ruosECUTiON.

Desertion of the Diet.—This signifies the judicial abandonment of pro-

ceedings on the particular libel on which the accu.sed has been brought

into Court. It does not involve tlie aliandonment of the cliarge against

the accused—the surrender of the right to i)rosecute liim for the particular

crime—but only the withdrawing of the particular libel. Where the diet

is deserted ^;ro loco et temjjore, or wdiere the diet is posti^oned or adjourned,

it is no longer necessary to obtain a new warrant for the incarceration of

the accused ; the ohl warrant continues in force (Crim. Troc. Act, 1887,

s. 52).

(1) The diet may be deserted ^wo loco et tempore. The prosecutor, if

not pre})are(l to proceed to trial, may move the Court to desert pro loco et

tempore. Although this is entirely in the discretion of the Court (Archi-

bald, 1708, Hume, ii. 270), the motion is usually granted as matter of

course; but, if opposed, it may be refused if the granting of it would

involve injustice to the accused (M'Atamncy, 1807, 5 Irv. 363). The

jn'osecutor is not oldiged to specify his reasons for making tlie motion

(M'Fhie, 170:'>, in Burnett, Criminal Law, 310, note: Alison, ii. 350), as it

may be contrary to the ])ublic interest to do so. If the motion be granted,

the prosecutor may subsef[uentlv serve a fresh libel for the same offence

(Alison, ii. 355 ;
Collins, 1887, 15 II. (J. C), 7; 1 White 482). It is competent

to desert the diet ^??-o loco et temp)orc even after the jury have been

ballotetl for, but before they have Ijeen sworn. " Until the jury are sworn

the prisoner is not in their hands, and it is quite competent to desert the

diet" (Martin, 1858, 3 Irv. 177). In summary proceedings, the prosecutor

may move to desert at any time before he has begun the examination of a

witness on the merits (Brown, Sammary Jurisdiction, 138).

By sec. 41 of the Crim. Proc. Act, 1887, where a person accused is

cited to the Higli Court of Justiciary for the second diet, the Court has

power to review the proceedings at the first diet, and where the accused

has pleaded guilty to the whole or any i)art of the charge at the first

diet, " the Court at such second diet, if it shall l)e .shown that such plea

was taken to an irrelevant or incompetent charge, or has been taken

under substantial error or misconception, or under circumstances which

tended to prejudice the ])erson accused, may allow sueli ])lea to l-»e with-

drawn or moilitied, and where such jilea is so withdrawn or modified, the

Court shall, if the prosecutor shall so move, desert, the diet pro loco ct

tempore, or postpone the trial to a later date, which shall be notified to the

person accused in open Court."

(2) The diet may be deserted simj^liciter. This may either be {a) on

the motion of the prosecutor, or (b) ex projn'io mofu of the Court. If the

prosecutor move a desertion simplicitcr, he cannot prosecute again for the

same offence (Hume, ii. 277, case of Leslie there; Alison, ii. 357;

Maedonald, 442). If, however, the Court ex proprio motu desert simplicitcr,

this does not necessarily prevent a subsequent trial ui)on a new libel for

VOL. IV. 15
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the same offence {Tahram, 1872, 2 Coup. 259). Alison says that such

desertion by the Court (if on account of some irre<i;ulai'ity in the citation,

or some error in tlio Ubel or the lists) " determines the fate of that

particular process only, and cannot preclude the raising of a new libel in

a more improved form " (ii. 357 ; Buchan, 18 Dec. 1727; Hume, ii. 277).

The prosecutor may move for desertion of the diet simjdicitcr, even after a

verdict of guilty has been returned by the jury ; the elfect of which is to

free the accused from i)unishment, and to bar all subsequent proceedings

against him for the same offence.—[Burnett, 310 ; Hume, ii. 275 ; Alison,

ii. 08, 355 ; Macdonald, 441 d scq. ; Brown, Summary Jurisdiction, 138

;

Eankine's Ersk. Prin., 19th ed., 649.]

See Criminal Prosecution : Adjournment.

Dig'est.—This is the name \q\j generally given to the Pandects of

the Corpus Juris Civilis.

See Civil Law ; Eoman Law ; Corpus Juris.

Dig'tiitaries, Ecclesiastical.—With the exception of the

Moderator of the Church of Scotland, the Dean of the Order of the Thistle,

and the Deans and Chaplains of the Chapel Koyal, there are no ecclesiastical

persons belonging to Scotland and recognised by law as of higher or other

rank than that of a parish minister. The clergy of Dissenting Churches
have no status recognised by law {Drummond v. Farquhar, 6 July 1809,

F. C). In legal processes and documents, they must neither design them-
selves nor sign their names with territorial titles, but with their Christian

names and surnames, adding to their signature their office in their Church,

if they please. The Moderator of the General Assendjly ranks after

bishops of the Church of England who are peers of Parliament, and before

aU barons. (See Precedence.)

DigTl ities.—Honours or titles of honour,such as emperor, king, prince,

duke, marquis, earl, viscount, baron, baronet, knight. The dignities of emperor,

prince, duke, signified originally that their possessors held military com-
mands. The feudal dignities of earl, or count, l)aron, etc., were originally

attached to feudal office—tenure of a feudal holding. When the holding

was alienated the dignity went with it. All dignities, from that of duke
downwards, are now strictly personal, whether hereditary or for life. (The
barony (;f Torphichen is possibly an exception; WiAAqW, Peerage Zair, 87.)

If hereditary, they descend Jure sanguinis, and vest without service or

possession in the heir, according to the destination in the patent (Ersk. iii.

8. 77). In the absence of a destination, the presumption is that the dignity

is limited to tlie male line. The eldest of heirs-portioners is heir to all

dignities which descend to heirs female (Stair, iii. 5. 11). A dignity is

indivisible ; is not now capable of transference, or attachable for debt. Its

assumption by the heir does not infer responsibility under passive titles

(Ersk. iii. 8. 86). Lands of the holder of a dignity may be alienated, though

the title of the dignity, which carniot ])e alienated, is derived from them. The
only dignities recognised in this country are those conferred by tlie sovereign.

Foreign dignities are said to confer here the rank of esquire only (2 Co. Lit.

607). In former times the rank of knighthood legally conferred in one

feudal country was recognised in all others. The wife of the holder of a
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dignity has (M^ual rank with her husband. His widow retains that rank so

lonj^ as she dues not marry a;^ain. See PuhX'EDENCE.

The holdt'r of a dii^iiity of the iiccratje si<i-ns with the name of liis

dignity, without his Christian (ir surname It he has more tlian (jne

(h_!;nity, he signs witli the name of the- highest. His wife or widow signs

wilh the same signature, ])retixing to it her Cliristian name or its initial.

If, however, she lioM a higher (hgnity in her own right, she signs with the

nam(! of that dignity. In summonses, jieers, when ])ursuers, are designed as

" Our trusty and well-helo\ ed Cousin and ( 'ouncillijr " (Macka}', Manndl, 191).

Petitions adtlressed to the Court of Session hy peers begin with the Wi^rd

" Sheweth," onntting the word " Ihuubiy," whieh is used by commoners.

The House of Lords is the only Court of law which has cognisance of

(juestions of right to dignities of the peerage.

[Ersk. ii. 2. G : Bankt. i. 2. '^2\ iii. 5. 83; Bell, Cow. i. 12(J; Bell, J'ria.

ss. 1G59, 1G79, 1X2."), 2l:!S^214S; Innes, Lajal Antiq. 73; 2 Co. Lit. GOT.]

See PEEit.\(;K.

Dilapidation of Benefices.—Prior to the Beformation,

much of the ( 'hurch land seems to have been lost by being set in feu by

Churchmen, to the prejudice of their successors. After the Beformation, a

series of Statutes was passed by the Scottish Legislature to check this abuse

(see Stair, ii. 8. 17 ; Krsk. ii. 10. 7 ; Bankt. ii. 8. 110). l\\ modern times, a

minister has no power to feu or otherwise alienate his glebe, e.xcept imder

Judicial authority (see Glebe). The burden of maintaining the manse rests

upon the heritors; but if the manse be declared to be a free manse, that

burden—so far, at all events, as regards all ordinary u[)keep and repair—is

transferred to the incumbent (see Manse).

Dilatory Defences.—See Defences.

Dilig'ence.—See Culpa; Negligence; Contributory Negligence
Damages.

Dilig'ence of Creditors.—" Diligences are certain forms of law

by which a creditor endeavours to make good his payment, either by laying

hold of and imprisoning the person of the debtor, or by securing his estate

from alienation or enibez/lement, or by carrying the property of it directly

to himself" (Ersk. Imt. ii. xi. 1). The explanation of the term diligence as

thus used, given by Stair (iv. 41. 1), is generally regarded as fanciful. He
connects it with the ordinarv meaning of the word: "because thev excuse

the users thereof from negligence, whereby posterior diligences being

exactly followed, are preferable to prior diligences being neglected,

vifjilantilms non dormicndbus jiLra suhvcniiint." The correct ojtiuion is

probalily that of Boss (Lrr/nrcs, 234), who thinks that the word is purely

French, and is the ordinary practical term synonymous with the word
])ursuit.

The sentence of a judge is always a necessary prelindnary to diligence.

A creditor mav i)roceed to use diligence when he has obtained a iudi:ment

in a suit against his debtor, or has extracted a deed registered in the books

of a competent Court for execution in virtue of the debtor's consent. Bills
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of exchange eoutaiii un clause of registration, Imt are registrable by Statute

(1621, c. 20, 16i)G, c. 06). After a liill lias been protested for non-

payment, and the protest recorded along with a copy of the bill, an extract

may be obtained containing a warrant upon which execution may proceed

innnediately against the whole i)arties, upon a charge of six days. Bonds

and obligations granted to Her Majesty, though they contain no registration

clause, may be registered for execution, and diligence may proceed upon

extract (19 & 20 Vict. c. 50, s. 06). Even without a decree or registered

obligation, certain diligences may proceed upon any liquid ground of debt,

a warrant being obtained on presenting a bill in a competent Court. See

Bill: Bill of Exchange; Eegistkation. The creditor is not restricted

to one form of diligence, but may use simultaneously all ajjpropriate forms.

Diligence may proceed against the debtor's |)erson, or against his y)roperty

(heritable or moveable).

I. Diligence against the rEiisox.

///.s/ty/-^.—According to our earliest law the only diligence competent

against an ordinary debtor was that against his movea1)le estate. This was
due to the operation of the feudal law, which withdrew land from commerce,
and rendered it unavailable to creditors, and prevented the attachment of

the debtor's person, because it would be inconsistent with the right of the

superior to the personal services of his vassal. Kings no doubt always

exercised the power of imprisoning their debtors, and from a very early

time imprisonment followed upon failure to implement decrees obtained on

obligations ad facta pra^standa within the obligant's power to perform.

But in the case of the ordinary debtor personal execution was the last

diligence to be introduced into our law. The Statute 2 Eobert L c. 19, first

gave this remedy to creditors. This Statute, wliich is the foundation of

the Act of Warding (q.v.) peculiar to royal burghs, was borrowed from
England, and incorporates almost verbatim the provisions of the Statute

Merchant of 11 Edw. i. This Statute narrates that many mercliants had
fallen into poverty for want of a speedy renu'dy for recovering their debts,

and therefore, " failing goods, the body of the debtor is to be taken and
kept in prison till he agrees with liis creditor." Except in royal burghs

under an Act of Warding, the remedy thus introduced only applied to

merchants, and l)y some authorities the Act is regarded as altogether

spurious (Bell, Com. ii. 4;)1). We find no statutory enactments extending

the remedy till after the llefornuition. Indirectly, however, imprisonment
for debt came to be commonly adopted through the medium of the Church.

It was customary for a debtor to liind himself by an oath to pay, and if he

failed he became liable to Church discipline. Gradually enforcement of

payment of debt came to be considered the province of the Church, and
the authority of the Church was, if necessary, enforced by the arm of the

law.

From a very early time the l)isho])s liad })Ower to decide "all actions

pertaining to faith of body, with ])ower to cause the people keep their

faith, and to jmnisli them for "S'iolation thereof"; and by chap. G of Stat.

Itobert IIL it was ordained that "all Justiciars, Sheriffs, and others the

king's ministers shall wait u})on, and answer to all letters of Ca])tion to

be direct U) them, by all liisiiojns and their officials, aiul shall cause make
lawful execution of the same " (IJalfour, 682.) The sentences of the Church
Courts were followed by excommunication, and when this failed to produce
the desired effect, a writ of Caption was issued, which the civil Courts were
bound to enforce. By 6 James 11. c. 12, besides being excomnumicated by
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the Cliuich, absconding debtuis, wlm Idl ii" property beliiud them, were

made rel)els to the king, liy lieing iniM-lainicd outlaws or ])Ut to the horn.

As the Itet'orniation ajjpi'oached, Uh' j.ow.'i- of the C'hurcli, which was losing

its hold on the i)eopl(', was suiipmlcd l,y more drastic measures, and it

was provid.Ml by 4 James v. c 0, that both body ami goods might be

attached at the same time for li<[uid debts ; and if the del)t was not therel>y

]»aid, and the jierson had been cursed for not doing any act or deed, he

should be denounced a rebel.

At the JJeformation the Jurisdiii inn of the < Imn li in tbcsc matters was

swept awav. It was soon tnuml necessary to provide a substitute: and

("OM.Mi.ss.\HY ('(HUTS (y.r.) Were established in 15G3, and to them was trans-

ferred tlie Jurisdiction formerly exerci.sed by the Church (,'ourts. Upon the

decrees of this Court in fado the Court of Session issued letters of f<nir

foi'ms, and letters of jininding \\\nn\ its decrees for ])ayment of money. It

was pi-ovidcd by tlie Statute ir.S-l-, c. 139, that letters of horning, as well

as of ])oinding, should bjllow on the decrees of the Supreme Court as well

as upon decrees of other judges, to which the authority of the Lords of

Session should be interponed. In practice, however, the old style of four

forms continued to be used for some thne afterwards. V>\\t by Act 13

James vi. c. 181, it was enacted that. u])on the decrees of magistrates in

burghs, letters of four forms were Lo be reduced to one charge of ten days.

This was extended to decrees of other inferior Courts by the Acts 1606, c.

10; 1607, c. 6; 1609, c. 15; 1612, c. 7: and finally to those of the Court

of Session itself by A. of S. 23 Ncn-ember 1613.

[I'.ell, Com. ii. 430 d scrj.: Kames, Laio Tracts, 331 et scq.: lioss,

Lectures, i. 234 d scq. ; "SI IJell, Led u res, i. 519.]

Letters of Four Forms.—Imprisonment for failure to perform

obligations f«Z/actepwsi!^«i<:?a used to ])roceed upon Utters of four forms.

These letters directed four successive charges to l)e given to the obligant

at intervals of three days, and, on failure to perform, he had the alternative

<>-iven him of entering himself a ])risoner in one of the jails: if he did not

do so, he was (lenounce(l ivlul and letters of Caption fnllowed. "When the

decree, ui)ou which letters of f'Hir forms were issued, was prnnounced by

an inferior judge, the creditor had to raise an action in the Su]uemc Court

in which he produceil his deciee, and got another in similar terms, called a

"decree conform," on whirli I be letters were raised. The change to the

more modern style of letters of horning is supposed to have been brought

about by the practice of taking debtors Innnid to consent to execution

upon a single charge. This nujre summary method introduced upon

re<dstered deeds was extended to decrees obt;ained in foro contentioso by

the Acts cited supra.

Letters oe LfoRX/\a,\\]\\v\\ thus superseded the older form, not only

l)roceeded ui^on a single charge, but charged the debtor to jtav within the

specified number of days under pain of rebellion, without giving him the

alternative t»f voluntary surrender. Iiebellion was thus the direct con-

sequence of failure to ]>ay the debt, and the debtor legally ineurreil all the

severe ])enal eonseipiences of rebellion. The imprisonmeid which followed

was im])risonment not as a debtor but as a reliel.

The i>roceedings necessary to obtain letters of horning were also

simi)lilird. rpon"^iir>Hbi(liiMi"nf a dccnv, ilir aulb.u-ity of the Coiirt of

Session was interponed summarily, and came to be granted by an inter-

locut<u- upon a bill addressed to "the Court by the creditor. The letters

were then placed in the hands of a messenger-at-arms for execution. The

messenger thereupon charged the debtor to pay, and returned a certitu-ate
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—called his execulinu m - iiulorsatiuii.'" The days ol' charge having elapsed

without pa}inent, and the debtor having heen denounced rehel in the terms

narrated supra, the creditor applied for letters of caption. This was done

liy presenting a hill narrating accurately the ])rocedure which had heen

fidlowed. Upon this hill the interlocutor ''Fiat nt pctitur, l)ecause the

Lords have seen the registered lidiiiing."' was written and signed l»y the

Bill Chamber Clerk. This formed the warrant for letters of caption.

Tliesc when issued, were a sufficient wariant to any niessengor-at-arms to

apprehend the debtor and ])Ut liim in })rison.

[Ersk. Inst. iv. ;'.. !> : IJoss, Lectures, i. 280 ct scq. : M. Bell, Lectures, o20 et

seq.] See also Horning.
Execution uxder the I^ersoxal Diligexce Act.—The old forms

of diligence by letters of horning and ca])tion, though still competent, liave

been practicallv entirelv superseded 1)V tlie provisions of the Personal

Diligence Act, "1838 {\ k '1 Vict, c iU). ]iy this Act it is provided

(ss. i and 9) that wlien an extract shall l)e issued of any decree pronounced

l)y the Court of Session, Teind Court, Justiciary Court, or Sheriff Court, or of

a decree oi registration of a l)on(l or other document u])on wliicli execution

may competently proceed, the extractor shall insert a warrant to charge

the debtor to pay within the days of charge under the pain of poinding and

imprisonment, and to arrest and ])oind. Extracts of decrees are thus made
etpiivalent to extracts of such decrees foUowed l)y letters of horning, or of

horning and poinding in the older form. In "S'irtue of such extract (s. 3) it

is lawful to charge the debtor i)recisely in terms of the decree. Upon
exjiiration of the days of charge, and within a year and a day, the executi<jn,

which must set forth with strict accuracy the nature and particulars (jf

the warrant, may be registered in the Begister of Hornings. Sucli registra-

tion has the same effect as if the debtor had been dcnoiniced rebel in virtue

of letters of h(jrning : and also accaunulates the debt and interest into a

capital sum, l)earing interest. It is then coni])etent to a])]ily for warrant to

imprison the del)tor, as it formerly was to ajtply for letters of caption. The

a})plication is made in the Bill Chamljer or Sheriff Court, as the case may be,

and presented to the Clerk, ^v]lo writes thereon the words ''fiat utpctitur," and

adds his signature and the date. It is essential tliat the inducise should have

expired 1)efore an application for warrant of imprisonment is made (M. Bell,

Lectures, i. 520 et seq. See Citation ; Personal Diligence Act ;
Charge).

After the issue of the warrant to imprison (or letters of caption in

the older form), the messenger ])roceeds to execute the warrant l)y touching

the shoulder of the debtor with his wand, and infoiniing liim that he is liis

))risoner. He then lodges the debtor in ])rison. A delator is protected

against personal diligence by retiring within the Abbey of Holyrood, or

precincts thereof ; but this privilege of sanctuary is of no avail from the

moment that the messenger has executed the first ste]) in carrying out the

warrant of imprisonment, by touching the debtor on the shoulder.

Imprisonment for delit is now abolished ])y the Debtors Act, 1880 (4:) &
4i Vict. c. 34), except U^v (1) taxes, fines, and ])enalties due to Her
Majesty, and rates and assessments lawfully imp(jsed, and (2) sums

decerned for aliment, wliidi are also dealt with Ity the Civil Im]nisonment

Act, 1882, 45 & 46 WvL c. 42. (See I.mi-rison.mhxt ;
Sanctuary; Act

OF Grace ; Cessio bonorum.)
The Meditatio Fuga-: Wakraxt is a diligence used against a

del)tor who has the intention of leaving Scotland to avoid fulfilling his

obligation. It is competent for the crechtor who has reasonal)le giomid

to suspect such an intention to ai)ply to a magistrate, who, on inrpiiry
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and on being satisfied that tiiere are grounds for tiie application, grants

warrant for apprehending the debtor for examination, and may thereafter

grant warrant of imprisonment until caution judicio sisti be found. No
inedUatio fwjcc warrant can be executed out of Scotland, but it may be

granted at the instance of a creditor who resides out of Scotland, provided

he has a mandatary in Sc(jtland. The warrant may be granted against a

foreigner. Ap])rehension and imprisonment under this warrant are

expressly excluded from the operation of the Debtors Act, 1880. (But see

the case of Hart, 1890, 18 K. 1G9, where it was held that the warrant was
not competent in a case where imprisonment after decree would be

incompetent.) By finding caution judicio sisti, a debtor imprisoned on a
mcditatiofugce warrant is always released. See Mkditatio v\5GM.

The Border Warrant is analogous to the vieditatio fiujm warrant. It is

now in desuetude. It was a warrant granted bv anv Sherifl' of a county on
the borders of England for arresting a tlebtor who resided on the English

side, if he were found in Scotland, and for detaining him till he found
caution y«rftcto sisti. See Border Warrant.

II. Diligence against Property.

This may be (A) Real or (B) against Moveables.

History.—Attachment of the debtor's moveables was the earliest dili-

gence recognised in the law of Scotland. Poinding, by which the debtor's

moveal)les were directlv transferred to the creditor, was a diligence known
in our earliest law, and is described in Quoniain Attachiincnta, c. 49. Letters

of poinding, corresponding to a writ of fieri facias in England, were used,

in A'irtue of which the goods on the debtor's lands were carried to the

market cross of the head burgh of the sheritldom, and there sold. If a

purchaser was not fouml, goods were apprised to the value of the debt
and handed over to the creditor. This diligence was at first exercised

muler a brieve from Chancery addressed to the Judge Ordinary. But " the

inattention of our inferior judges, the changes and irregularities in the

procedure of our Courts, ])rought about a total neglect of the preliminary

forms. The ancient lirieves, or fixed writs of our Courts, upon which all

actions commenced, were dropped ; complaints and summonses succeeded

;

and consequently no previous bail was demanded from the defendant either

for appearance, during the course of the action, or for obedience to the

sentence to be given " (Eo.ss, Lectures, 2GG). The Judges Ordinary seem
then to have adopted the practice of enforcing their own decrees by issuing

warrants of poinding, directed to their own olticers, wliicli cduM be executed
within the jurisdiction of the judge granting the warrant. After the

establishment of the Court of Session, the judges of that Court also issued

letters of poinding under the signet upon their own decrees, or (by Act
1G61, c. 29) on production of a decree of an inferior judge, which might
then be executed in any part of Scotland.

Tliis seems to have been at first the only remedy open to an ordinary

creditor, owing, as stated above, to the operation of the feudal law. But
the fetters against the alienation of land were broken down at an early

period, and we find liy Statute of Alex. n. c. 24, a provision that the

debtor's moveables were to be first distrained upon a brieve of distress, and,

in default of these, as much of his heritage was to be sold as would satisfy the

creditor. No provision was made liy the Statute for a case where a pur-

chaser could not be found, but in ])ractice the judges in such an event

adjudged land to the creditor. By 2nd Stat. Pobert I. c. 19 (the Statute

jMerchant, borrowed from England), a merchant creditor was given the
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privilege of entering npon the debtor's land, of whieli he might retain

possession till his debt was paid. He was not entitled to have the land

sold. "It appears from our records that sometimes land was sold for

pavment of debt upon the above-mentioned Statute of Alexander ii., and

sometimes that security onlv was granted upon the land l)y authority of the

Statute of Merchants " (Kanies, Law Tracts, 321). The debtor had no power of

redemption under the law as it stood prior to 14G9, l)ut in that year a

Statute was passed (c. 3) giving to the debtor a power of redemption within

seven years. This necessarily rendered the power of sale practically

nugatory, and the result was that the diligence came to l)e restricted to a

redeemable transference of an apprised portion of the estate. After l)rieves

fell into disuse, letters executorial, called letters of apprising, were issued

upon decrees obtained upon a summons. They were at first directed

specially to the Sheriff within whose territory the lands lay, but afterwards

to messengers-at-arms. This led to great abuses. Forms were neglected

and lands were not properly valued. It also became the custom, probably

in consequence of the disorder which had crept in, to transfer the proceed-

ings to Edinburgh, and gradually the system was introduced of allowing the

creditor to enter on the whole of his deljtor's lands upon a redeemal)le title.

A creditor thus entered drew the wIkjIc rents without accounting for them,

no matter what the amount of the del)t due to him. The Acts 1621, c. 6 and

7, and 1661, c. 62, were passed to remedy this state of matters, by providing

that the rents beyond the value of the interest upon the debt sh(juld be

imputed to the discharge of the principal, and ranking pari passu all appris-

ings led within a year and a day of the first. The Act 1672, c. 19, put the

diUgence upon a new footing altogether, by substituting for letters of appris-

ing1:he action of adjudication (Kames, Lata Tracts, 313 ct se(p
;
Bell, Com. i.

73I). See also Adjudication for Debt.

A. Real Diligence.—Keal diligence is (1) that by wliicli the creditor

goes against his debtor's heritable estate, or (2) that which can only be

exercised by a creditor who has a security over, or right in, such estate.

Itcomprises

—

(1) The Action of Adjudication, introduced, as we have seen, by the

Act 1621, c. 6. By this diligence the debtor's heritage is transferred to the

creditor, in satisfaction of his debt or in security therefor. It i)roceeds

upon a liquid document of debt, or upon a debt constituted l)y a decree

ascertaining its precise amount. All heritage, in its widest sense, including

hei-itable rights, such as heritable l)onds and real securities, and rights

Inning a tract of future time, and personal rights to lands, are adjudgable.

Adjudications may be general or special. In a general adjudication, the

debtor's whole right is adjudged. In a special adjudication, only such part

of the debtor's real estate is adjudged as corresponds to the principal debt

and interest, witli a fifth ])ait more.

The action proceeds against the debtor if he lie alive, but if not, then

against his heir-at-law% or if the debtor have left no heirs, against the Crown

as ultima hocres. Adjudications, with the possil)le exception of adjudications

contra hccrcditatcrti jacentem (q.v.), are not com])etent in the Sheriff Court,

but must be raised in the Court of Session. The adjudger does not acquire

an absolute right of property in the subjects conveyed to him. The debtor

lias a right of redemption within ten years in general adjudications, and

live in special; but after the expiry of tliat ])eriod, termed the legal, the

adjudger may oljtain an irredeemaljle right l)y a decree in an action of

declarator of expiry of the legal. See Adjudication.

(2) Adjudication in Imp)lement.
—"Where a conveyance of heritage has been
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granted which is feudally defective, owing to the onii.s.sion of a precept or

procurator}', or where the grantee's right stands on a mere personal (jhliga-

ti(jn to convey, which tlie graiitei' refuses to corni)lete l)y conveyance, an

action of a<ljudicati(iii in iiiiplfinciiL may l)e raised. Wlien decree is

ol)tained, the suhjects are conveyed to the adjudgcr iiiedeeniably, as if the

obligation had l»een carried out voluntarily.

(-;) I/i/nhilion is a writ ]»assing undci- the signet liy which the debtor

is prohiltited from selling, dis}toning, or hmilcuiiig his heritable ju-operty

to the ])rejudice of the iiiliibitcr's del)!, and the lieges are ])rohibited

from accepting any such conveyance. This diligence may ])roceed not

only upon a decree of Court, or of registration, or a liquid ground

of debt, but may proceed in security of a debt not yet due, provided the

debtor be vcrycns ad inopiam,\\.\A also uiioii a depending action when the

summons contains pecuniary conclusions other than for c.\]tenses merely.

Iidiibitions are ])ublisiied by registration in the (iencral llegister of

Inhibitions. They do not ailect arquirou/a, and the diligence strikes only

against subsequent voluntary deeds of the debtor. It confers \i\nm the

inhibiter no right of a positive or active kind (unless followed up by an

adjudication), except the right to challenge del)ts, and reduce deeds made

S2)reta inluhitionc. This diligence, being purely i)ersonal, falls with the

death of the person inhibited, and to be ettectual against the heir nmstlje

renewed; hut a deed granted in violation of inhil»ition may be set aside

after death. Inhibitions prescribe in five years. See Inhihitiox.

(4) Poindhyj of tJtc Ground.—This diligence proceeds upon dchita fundi,

and is usetl to attach the gootls upon the lands over which the creditor's

security extends. It is the appropriate diligence when the delitor is himself

in possession of the lands—when they are let to tenants, an action of maills

and duties is the i)roi)er process. Poinding of the ground is competent to

creditors in debts which constitute a real Inirden on the lands, but is not

open to such as are in possession of the land upon a title equal to that of

proprietors. A creditor, howe\'er, under a bond and disposition, wlio has

entered into })ossession under a decree of maills and duties, is not thereby

barred from ])oiiuling. Both tenants and ])ro])rietors of the ground nnist be

made parties to the process, but there is no jiersonal conclusion against

them. The diligence being for the puipose of attaching goods, is not

aftected by the death of the debtor, but may be \n\t in execution during the

lifetime of the creditor. See roiXDiXc.

(5) The Act. ion of Maills and Duties.—This is the i)rocess used to attach

the rents of heritage, and it may l)e raised by the holder of a ])ersonal right

to land, a herilalile creditor, oi- any one who lias an express or implied

assignation of lents. U]>on the right of a holder of an e.e faeie absolute

disposition, (pialitied l)y a luick-boiul, see ScuL Jlerit. See. Co.. 187t), 3 W.

333: see also Xrih, 18G3, 2 M. KiS. Decree may be obtained for past

rents, and all which are to become due, until satisfaction of the debt. See

Maills and Duties.

(()) Ranldiuj and Sale.—This is an action whereby the heritable i)ro]U'rty

of an insolvent debtor is sold, and the ])rice tlividcd among the creditors

judicially. The action can be raised only by a creditor who holds a real

security."^ Since th(> liankiiiptcy .\ci, IS.'iii, this action has been jnacticidly

sui)ersedeil, but it is still comi)ctent (CWwxow's Trs., 188."', I'l S. I.. 1.'. lol).

See liANKING AND SaLE.

1>. DiLiGEXCE AC,MXST MovE.[iu.Es.—This com] irises

—

(T) Arrestment and Furtheoming.—Arrestment is the process by which a

creditor attaches uioiie\' due to his debtor ('• coimuoii del'tor ). or moveable
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efteuts belonging lo him in ihe hands of a tliird party ("arrestee").

Arrestment may be made in security of a debt which is not liquid: \vhen

the debt is liiiuid. arrestment is made in execution. The diligence may
proceed \\]hm\ (1) decrees or registered obligations: (2) any licpiid groinid of

del»t, such as a l)ond, though not registered and even, when the debtor is

rergcns ad inopiam, tiiough the time of jjayment has not come, or the

obligation be conditional : (."5) tlie de])endence of an action to constitute an

illiquid elaim. A warrant to arrest may be granted either by the Court of

Session or an inferior judge. The proper subjects of arrestment are

pei-sonal de])ts and moveables in the possession of persons other than the

debtor himself, and ships. As a rule, alimentary funds, such as servants'

wages, are not arrestable. Arrestment, as soon as it is laid on, renders the

subject arrested litigious, so that the (hligence cannot be excluded by the

posterior voluntary deeds of the del)tor, or diligence of other creditors, unless

there be mora : Imt it is only inchoate diligence, and requires a furthcoming

to complete it. An action of furthcojning may be raised in tlie Court of

Session or inferior Courts. It proceeds upon (1) the del»t due by the

common debtor to the arrester, (2) the arrestment, and (3) the del)t due by

the arrestee to the common del)tor, and concludes for payment out of the

sum arrested, and may also conchule for a warrant to sell arrested goods to

satisfy the del it. Where there are competing claims to the fund, an

action of ]\IuLTiFLEPniXDiNG {q.v.) is the proper process.

Arrestment jurisdidionisfundandce causa is not a diligence, as it lays

no nexus on the subject arrested. See Arrestment.

(2) Fuindiiuj.—By this diligence tlie debtor's moveables are valued and

sold, and the price handed over to the creditor, or, failing a purchaser, goods

to the value of tlie debt are transferred to him. It may proceed upon

letters of horning, but now usually proceeds ui)on warrants contained in

the extracts of decrees or registered ol)ligations, as provided by the

Personal Diligence Act {ut sujrm). These warrants contain in one the

authority to charge the debtor and to poind his movealiles. I'oinding can

proceed only after expiry of the days of charge. Goods in the creditor's

own possession may be poinded. Goods of which the debtor is not full

pi'oprietor cannot be poinded, nor Plough Goods (q.v.) during the time of

labouring the girjund. Except for unpaid wages of seamen, arrestment, and

not poinding, is the a})propriate diligence to attach ships and goods on

Ijoard. The procedure is regulated by sees. 23-30 of the Personal

Diligence Act. See Poinding.

(3) Sequestration of a I'enant's Effects under the landlord's hypothec for

rent is of the nature of a diligence. It proceeds upon the warrant of the

Judge Ordinary in a j)rocess of sequestration, whereby the landlord converts

his general right into a real right of pledge, and satisfies his claim by

tinning the tenant's efl'ects into money. See Hypothec.
Mercantile Sequestration operates as a combination of all diligences

against projierty, licritable or moveable, for behoof of the creditors as a

body. It is equivalent to a decree of adjudication of the bankrupt's

lieritable estates for payment of his whole debts, and also to arrestment

and decree of furthcoming and a coni])leted poinding. It cuts down other

diligences as provided by the Bankruptcy Act, 1856, which declares,

(s. 108) that "no arrestment or poinding executed of the funds or effects

of the bankrupt on or after the sixtieth day prior to the sequestration

sliall lie effectual." [See Bankruptcy Act; also Goudy on Bankruptcy,

pp. 25.5-60. See Sequestration.]

Diligence after the Debtors Death.—(a) Against Heritage.—liy the
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Act IGGl, c. 24, llif cicilitois of the deceuned are pidViivd tu those of tlie

heir, itioviih'd Ihcv do dilijiciiee a^fuiiist the hinds within three years of the

ancestor's death.
'

After th<' expiry of the three years the ancestor's

creditors, though tliey have dniic no dihgence, may challen<iet hf deed of

the heir, lnit hjse tlieir ]»reference in a (|uestion with the heir's cieditors

( Krsk. Just. iii. .S. 1 1 ; see AiuruicATioN). (h) Af/tiiiis( Morrnhka.—A crecUtor

of the (h'ceased dehtor may ])roceed against the exccutur who lias heen con-

firmed uj)on the estate, or, wliere there lias liccii nn cnnlii matioii, he may
get himself cnidirnifd as e.>wz(<or-c?YY/'t7o?', to the eMcii <.f adiniinstering so

much of the estate as may l)e sutlicient to satisfy his del«t. ( ".mfirmation

as executor-creditor is of the nature of a diligence, and vests the real right

in the creditor so ((inlirnicd. Diligence hegun during the deceased's life

may he prosecuted, and will have efVect against tlie executry. (Bell, Com. ii.

77^7 .sry. ; Krsk. In^l. iii. *.». .''4: .Mcnzics, Conr. 480. See KxECUTOR-

CKKiu'i'di;.)

Alicnntioas in JAj'ruad vj' JJilit/cncc.—The piiuciiilc (pf cnmmou

hiw pnidenfe life nihil iivnovandum is extended to diligences. Tiie

second hvanch of the Act ]621, c. 18, ])i()vides that any voluntary i)ayment

or right to any ])erson, in defraud of the lawful and more timely diligence

of another creditor, may he cut down hy that creditor. Thus, under this

Act, a creditor who has taken the first stej) only of his diligence can set

aside a trust conveyance granted for the geneial l)ehoof of creditors. The

grounds of challenge are, that the alienation, which must lie voluntary, has

heen made after diligence, a]ii)ro].riate to attach the suhject alienated, hail

commenced; and that the deljtor was at the time insolvent, notoriously or

within the knowledge of the receiver of the deed. 'V\w diligence nuist have

1)egun in a regular manner, and he proceedcil with within a reasonahle

period. The remedy is now of little im])ortance, owing to the i)rovision of

the Dehtors Act, 18^80, applying to ordinary dehtors, that the expiry of a

charge concurring with insolvency constitutes notour hankiuittcy. (Goudy

on Bankruptcy, p. 59 et seq.; Ersk. Inst. iv. 1. 37: I'.ell, Com. ii. 186. See

also LiTKUosiTY and Insolvency.)

Bqnalising of DiMrjrnces.—At common law and until comparatively

modern times the creditor who first u.sed diligence olitained an exclusive

preference over the estate therehy attached. The first statutory enact-

ments equalising diligences were passed in the interest of heritahle creditors,

viz., the Act 1661, c. 62, which ])rovided for the pari pasm ranking of

com])risings or adjudications, and the Act 1681, c. 17, which introduced the

jirocess of Kanki'ng and Sale (q.r.). See also Apjupication. The pre-

ference acquired hv other creditors was not interfered with till the passing of

the first Sequestration Act in 1772 (12 Geo. in. c. 72). The law now regulat-

ing this matter is contained in the ?)ankru]ttcy Act, 18r)6. which ])rovides hy

sec. 12 that " Arrestments and jtoindings which shall have heen used

within sixty days prior to the constitution of notour hankruptcy, or within

four nionliis thereafter, shall he ranked pari passu as if they had all

heen used of the same date" (l'>ell. Com. ii. 72: Menzies, Conr. 'MO). See

Bankruitcy; Sequestration.

Abuse of Dili(jcncc.—The use of diligence is ixhyAYS periculo petcntis. and

where injmy is caused a claim for reparation will arise if the diligence used

is nimious or groundless, or irregularly carrietl t»ut. Special care nnist he

exercised where the warrant is not ohtained as a matter of course, hut iqwn

cause shown, whereby the Court has heen induced to grant the order, as in

the case of warrants to a])]neliend a debtor in mcditationc fufja:. If the

decree upon which the diligence ]troceeds he regular, and the execution
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regularly carried out. the user will n^t lu' liable though it turns out that

the decree is redueihle upon its merits, nor ujutn the ground that a milder

remedy was availahle. A mistake in the messenger's execution, if not

merely clerical or trivial, or any deviation from the procedure laid down

in the Perscnal Diligence Act, will iu\alidate the diligence and found an

action against the user. A creditor who ])rocee(ls with a diligence after the

dehtor has duly tendered the amoinit decerned for and expenses of extract,

is liahle: so also if the dehtor have ohtained a sist of diligence, provided

the creditor knows of it. (Glegg, Brpnration, 169 et scq. See'CiviL Pkocess,

Abuse of : see also the separate articles on the various forms of diligence.)

Suspension of Di/if/rncc.—A dehtor who thinks diligence has ])i-oceeded

against him without sufficient cause, or is heiug carried on irregularly, may
ohtain a stay of execution, till the rights of ])arties can he deterndned hy a

final judgment, if he can make out a sufficient primd facie case. A note of

suspension must l)e presented in the Bill Chand>er of the Court of Session,

setting forth the charge, or threatened charge, and cravhig relief, with

a statement ai)i)ended of the facts and i)leas in law on which suspension

is grounded. The Court of Session alone has jurisdiction in this matter,

except in the case of charges for sums under £25, when the suspension

may he raised in the Sheriff' Court (Personal Diligence Act, s. 19). "There

are four stages of diligence at which suspension may he applied for: (1) A
charge may he threatened or have heen executed, hut nothing further d(jne,

either the days of charge not luiving expired, or the charger having delayed

or neglected to follow out his charge hy poinding or imprisonment. In

this case the remedy is a simple suspension. (2) An expired charge may
have heen followed' hy i)oinding, l»ut a sale not yet executed, in which

case the remedy is suspension and interdict. (•")) An expired charge may have

l)een followed 1)y imprisonment, in which case the remedy is suspension and

lil>eration. (4) An expired charge may have l)een followed l)y both inqjrison-

ment and ])oinding, in wdnch case the remedy is suspension, lil)eration, and

interdict" (:\Iackav, Manual, 421. See Suspension).

Diligence hy the Croirn.—^'3ii Exciikuuer, Couut of: Extent, Wiut of :

Crown Debts.

Directors Liability Act, 1890 (53 & 54 Vict, c 64).—

Trior to the i)assing of this Act the director of a company could not be

sued in an action of damages for a false statement, unless he was guilty

of fraud. And in Dcrr//, 1.S.S9, 14 A])]). Ca. 3;;7, it was decided hy the

House of Lords that, if a man honestly l)elieves a statement, he is not

guilty of fraud, though he has no reasonal)le ground for his belief.

By the above Statute the following persons are responsible generally

for ail untrue statements contained in the ])ros])ectuses and notices of

com]>anies, i.e. every person, who is a director of a company : who has

authorised his being named as a director, or as having agreed to liecome

a director immediately or after an interval of time; who is a promoter of

Ihc comi)any, oi' has authorised the issue; of the ])inspcclus or notice (s. 3).

(Joadiliuna as to IjriiKjiwj an Action.—Tiic action can be lirought only

ill respect of a false statement contained in a prospectus or notice issued

subsequent to 18 Aug. 1890 (date of Act); the untrue statement nnist be

contained in the ])rospectus or notice, or in a re])ort or memorandum
refeired to in, or issued along with, such ])ros])ectus or notice; and the

])erson suhig must have subscribed for a share, debenture, or debenture

stock on the faith of the prospectus or notice (s. '.\ (1)).
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J)rfc)u;cs.— It iw a 1^00(1 tlc'fence to an actimi lnuii^^Mit under the Act
that the defender had reasonable •^lonnd to helieve and did up to the
time of allotment Indieve, the statement to he true; if the statement
be made hy an engineer, valuer, aceountant, or other expert, that such
e\))ert is correctly rejjorted, and that at the date of his apjiointnient the
defender has r(»asonal»le j^nound to Itelieve that he was com]»etent ; and, if

the statement l)e that of an ollicial person, that he is correctly rejtorted.

A defender may also escaj)e liability by showing that, although he had
consented to become a directoi', such consent was withdrawn Ijefore issue

of the prospectus or notice; that the i)rospectus or notice was issued

without his consent or knowledge, and that, after becoming aware of the

issue, he gave reasonable })ublic notice that such issue was without his

knowledge or consent; or that, on his becoming aware of an untrue
statement in the prospectus or notice, he withdrew his consent and caused
reasonable public notice of his withdi-awal to be given.

IJy the 4th section pro\ision is made for the indemnity for costs

incurred by those who are wrongly named as directors in the prospectus:
who have withdrawn their consent to become directors, or who have not
authorised or consented to the issue of the prospectus or notice. The
oth section deals with the question of contril»ution among those resjionsible,

where one alone has been successfully sued (Lindley's Supplement to the
Lmc of Com2)anirs). See under Fhaud ; Joint-Stock Companies.

Discharg'e.—Discharge is the name a])])lied to ijie document by
which oliligations are formally extinguished. The first thing to be con-
sitlered is the capacity of the creditor to grant such a deed, and the follow-

ing special cases may be distinguished:

—

Piqnls.—The father as tlie administrator-in-law (assuming that he
is Solvent), and all tutors, mav grant discharges without special powers
{Cattanajh, 1^0%, -1^ D. Vim^ Graham, 1735, Mor. 16339). And though
tutors may not alter the jjupil's succession, this power extended to heritable

bonds long before they were rendered moveal)le as regards succession: and
the ])ower covered, and still covers, the granting of an assignation in lieu

of a discharge (Eraser, P. & C. 252). Under the Guardianship of Infants

Act, 1886, tiie mother "has apparently just as good a right to grant a dis-

charge as the father would have had had he been alive" (Ld. Pi-es. Im,dis

in Jacl; 1886, 14 K. 263).

Minors.—The Court have refused to compel a debtor to jiay to a minor
without curators {Kirkman, 1782, Mor. 8977) or to a curator ad litem {Pratt,

1858, 17 D. 1006). 1'he former case had reference to the principal sum under
an heritable bond. But a minor with no curators may by himself alone
give good receipts f(»r income. This was recognised in Kirkman s case,

where the distinction was taken between " princijial sums " for investment
and sums " w hidi nught l)e necessary for a minor's su])port." The ditticulty

of a])])lying this distinction is recognised and dealt with by Ltl. Tres. Inglis

in Jack {si/pr((), where it was held that minor children, found entitled to

sums of £50 a-]Mece as damages for the tleath of their father, were capable

of granting valid discharges therefor, on the ground that such sums were
" intended to satisfy the immediate purposes of maintenance and education."

Of course, if the minor have curators, any di.schai-ge by him without their

consent is clearly bad, except in so far as the money may actually have
been applied in rem versum. And though it is somewhat ilitHcult to see

why a minor's discharge, granted in exchange for full payment of a principal
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8UU1. shouUl not be effectual and uneliallengeable if he have no enratois, it

can never be safe for the debtor to take 8ucli a discharge ^extrajudicially, not

onlv because of the expressions of t)i)inion in Kirhnans case, to the etfect

that even full pavnient would not be a i)rotection " unless the money were

to be afterwards profitably employed for the nnnor's l)ehoof," but also

because the debtor cannot know whether tht're are or are not curators.

Curators mav concur without special i)owers.

Curators^bonis do not require special power ( Wills, 1879, G E. 1096) ;
nor

even in tlie case of herital)le securities, do they reqiiire to make up titles in

their own names {Seott, 1856, 18 D. 624). This last case covers all judicial

factors in the positi(jn of guardians to wards, but it expressly does not

extend to include judicial factors upon lapsed trusts and similar officers, the

distinction being that the former merely exercise powers on behalf of

another living person, while the latter hold the title in their own persons

and act as principals.

Married IFomcn.—In the case of discharges where the deljt is being

paid in full, there appears little necessity for a ratification.

Lifercnter and Fiar.—Both must concur.

Fiars in Succession.—li the discharge of an heritable security is to be

granted by the substitute, he must complete title, whicli lie may do^liy

special service, or general service and notarial instrument {Hare, 1889, 17 K
105). But in the case of a personal bond, such a substitute does not require

confirmation (Monro, 1733, Elchies, " Service and Confirmation," No. 1).

Executors must be confirmed and (in the case of heritable securities)

must complete title. But if they are also general tlisponees, the condition

as to confirmation does not concern the del)tor in an lierital)le bond. If the

bond has been originally taken in name of an executor-nominate wIkj has

since died, there is no perfect and simple form of title : resort may l)e had to

declaratory adjudication or the appointment of a judicial factor (Currie on

Confirmation, 197-201) ; but if it is a case of an executor-dative, his executor

mav complete a title (Currie, 196).
"
Trustees. — \i an herital)le security runs in name of trustees, and

additional trustees have since been assumed, it is unnecessary to make up

any title in name of the latter so long as any one of those named in the

Ijoiid is surviN'ing and acting, and is a party to the discharge with the

other trustees. In such a case care must be taken to see that the deed is

signed by at least a quorum of all the trustees, including in such quorum

the surviving and acting original trustee, who, under such circumstances, is

the only holder of tiie feudal title.

Trustees in Sequestrcdion grant the discharge in tlieir own names with

consent of the commissioners.

Trustees in Cessio have no title to discharge lieritable securities witliout

a (bs])osition omnium honorum, witli notarial instrument thereon.

Liquidators in all cases grant (Uscharges (as all other deeds) not in their

own names, Ijut in name of the company. Tlie liquidator signs his own

name and affixes the company's seal. If it is a judicial liquidation, the

sanction of the Court is necessary, unless dis])ensed witli under sec. 96 of

the Companies Act, 1862. A li(|uidator in a voluntary li(iuidation does not

reciuire such sanction (s. 133 (7)). And the same is the rule in the case of

a liquidator under the supervision of the Court, "sul)ject to any restrictions

imposed l)y the Court" (s. 151).

It is often a question of great importance whetiier the creditor is bound,

on receiving payment, to grant an assignation, or is entitled to insist on the

payer accepting a discharge. The following quotations are in point: "The
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debtor cannot i)i'event any stranger from paying and demanding an assigna-

tion if the creditor chooses to grant it, hut the crechtor cannot he compelled

to grant an assignation indess the deldnr shall consent, and the gianting of

the assignati(ni siiall not interfere with any other interest of tiie creditor

himself " (Bell, Prin. s. 557). " A person paying a debt in ordinary circum-

stances is entitled to ask for an assignation to the creditor's I'ights and

securities against the del)tor, provided it can be shown clearly that no

prejudice of any kind can l)e done to the rights of the creditor granting

the assignation ; and it always lies upon the party asking the assignation to

show that such prejudice will not and cannot be done" (Ld. Pres. Inglis in

Guthrie, 188U, <S 11. 1U7). The mere fact that the debtor does not ccjnsent

will not deprive the payer of the right to an assignation if he is entitled to

it on reasonable grounds, and probal)ly the true force of the words " unless

the debtor shall consent," in the above passage from Bell's Frinciplcs, is

to be found in Ld. Mackenzie's dictum in .Smith (1844, G D. 11G4): "A
third party is not entitled to say to a creditor, I want an investment

;
give

me yours ; here is payment of your debt " ; whereas that position would be

([uite tenable if it were based upon the consent and co-operation of the

debtor, assuming that the other condition were fulfilled, viz. no prejudice to

be sustained by the creditor. If the granter of a bond and disposition in

security sells the pro])erty under Inirden of the liond, he no doubt remains

liable, but he is entitled to an assignation if ctilled upon to ]>av (Xorfh

^1/6/071 Co., 1893, 21 E. 90).

There are two special cases of assignations being called Inr which may
be particularly referred t(X These are

—

1. A cautioner or a third party pays interest on a debt, and asks for an

assignation thereof and of the securities to that extent. If such an assigna-

tion is granted at all, it ought to be expressly ])ost])oned to the credit(jr's

claim ami security for ])rinciiial, and all current and future interest, and all

other sums which are or may ])econie due to the creditor under the bond.

2. It sometimes hai)pens, in practice, that where sums are recovered

from more than one co-obligant or cautioner, the securities are wholly

assitrned to the one who satisfies the balance of the creditor's claims bv

happening to make the last payment. This is obviou.sly inetpiitable and

wrong. The point rerpiires careful consideration when a subsecjuent

assignation is tendered by such assignee, or an absolute title based ui)on the

exercise by him of a power of sale contained in the security.

The FoR.^f of Discharge of an heritable security is given in Sched.

N N of the Consolidation Act, 1868. The discharge is recorded in order

to clear the register ; but it is in accordance with princii)le that, if it l)e the

fact that the debt is paid, the security falls (subject to the possibility of

questions with a 6o»4/<7r^ •'assignee) : for there then remains notiiing to be

secured (Bell, Prin. s. 909). This being l)oth self-evident to' conunon sense

and well founded in law, the moral is, that discharges of securities ought to

be framed in the very simplest and shortest form jxtssible. Anything like a

detailed descri^jtion is entirely out of jilace, and even a description by

reference to any other deed (except the bond itself) may usually be improved

upon. Suppose the bond is held by a body of trustees, described therein as

actinsT under a will and a long set of codicils and deeds of assumption, and

that the security-subjects consist of a tenement of shops and houses, tiie

discharge may appropriately run in the following form

—

"We, ^1. B. and C, the testamentary trustees of D., in consideration of the sum of

£1000 now paid to ns by E., do lierel)y discliarge a bond and disposition in seeurity

dated the 14th and recorded in the Division of tlie General Register of Sasines for the
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county of Edinburgh on the loth, Imth days of May 1890, for the .sum of £1000 granted

liv the said E. in our favour, and all interest due thereon : And we declare to be

redeemed and disburdened thereof, and of the infeftment following thereon, All and
Whole that tenement Nos. 1, 2, and 3 King Street in the city and county of Pxlinburgh,

with the snJn-in thereof, ground attached, and pertinents, all as specified and described

in the said bond and disposition in security dated and recorded as aforesaid.—In witness

whereof.

The staiu]) duty on partial discharges requires attention. The rule

under the Stani}) Act, 1891. (Mortgage No. 5), is that the stan)p on every

partial discharge is 10s., wliether the amount disciiarged Ije more or less

than £2000, and that the final discharge is lialjle to 6d. per £100 on the

full original sum, without deduction for the stamp on any previous partial

discharge {.Vunro, 1895, 23 E. 232). But in practice, if the whole deht is

under £2000, the stamps on partial disciiarges are limited to Gd. per £100
on the total original deht, thus making them the same, in that case, as the

stamp on the final discharge. The law and practice are the same in the

case of deeds of restriction ; and the incorporating of a deed of restriction

with a partial discharge does not increase the stani}).

On the following matters, reference is made to the undernoted passages

in this W( )rk :

—

\'ol. ii. 172-4. Forms of discharge of personal l)onds and l)onds and
assijxnations in securitv.

„ 177. Procedure when discharge of heritalAe security cannot he

oljtained.

„ 180. Competition ])etween a bond fide assignee of a security

and the proprietor who lias paid the debt hut has not

recorded a discharge.

„ 180-1. Diligence against creditor as affecting validity of

discharge.

„ 182. Completion of title.

„ 185. Discharge of personal ohligation of original debtor, and
transmission against new proprietor.

Vol. iii. 201. Whether proprietor can keep uj) deljt by taking assigna-

tion instead of discharge. But, as to land tax, see the

Finance Act, 1896 (ss. 33 and 36 (2)).

See Bond ; Bond and Disposition in Secupjty ; Beneficium cedendarum
ACTiONU.M ; Catholic and Secondaky Cueditoks : Cautionary Obligations.

Discharge in Bankruptcy. — The two chief objects

of a modern bunkruptcy process are the distribution of the bankrupt's

estate among his creditors, and the discharge of the bankrupt from the

creditors' claims. Prior to the introduction of sequestration by the Act 12

Geo. III. c. 72, the law provided no means by which an insolvent debtor

could o])tain release from his debts except by payment of them in full.

The process of cesdo lonormn (as it existed down to 1880), while it ofl'ered

the debtor protection from personal diligence, carried with it no relief from

his creditors' rights against his estate. Under the existing Bankruptcy

Acts, full provision is made for discharge of a sequestrated bankrupt in

two modes, viz. either on dividend or on composition ; while, under the

Debtors Act, 1880, and the Bankruptcy and Cessio (Scotland) Act, 1881,

provision has also been made for the discharge of a debtor in cessio. The
main features only of the subject are referred to in the present article,

and for fuller treatment of it reference must be made to the articles on

Sequestration ; Cessio ; Trust Deed for Creditors.
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I. Discharge in Sequestkation.

(A) iJischargc on Dividend—Subject to the conditions after mentioned,

a sequestrated bankrupt is entitled to apply to the Lord Ordinary on the

Bills or the Sherili' for discharge (1) at any time after the second statutory

meeting (at which the bankrupt's examination takes place), provided all

the creditors who have ])roduced affidavits and claims concur
; (2) on the

expiration of six months from the date of the deliverance actually awarding

sequestration, if a majority in number and four-fifths in value of such

creditors concur ; on the expiration of twelve months from said date, if a

majority in luunber and two-thirds iu value concur ; on the expiration of

eighteen months from said date, if a majority in number and value concur,

and on the expiration of two years from said date, without any consents of

creditors (19 e^- 20 Vict. c. 79, s. 146). Concurrences by creditors must be

in writing (as, e.f/., by a duly authenticated minute of meeting at which the

concurring creditors are present), and must bear reference to the report

which the trustee is required to make as to the conduct of the bankrupt

and his compliance with the Statute (ib. ; Scott, 1872, 10 M. 626). This

report is an essential preliminary to the petition {ih. ; see Goudy on

Bankrujytc)/, 393).

Under the provisions of the Bankruptcy and Cessio (Scotland) Act,

1881, a bankrupt is not at any time entitled to be discharged unless it is

proved to the satisfaction of the Lord Ordinary or the Sheriff (1) that a

dividend of not less than five shillings in the pound has been paid out of

the estate of the bankrupt or secured to the satisfaction of the creditors,

or (2) that the failure to pay this amount has, in the opinion of the Lord

Ordinary or Sheriff, arisen from circumstances for which the bankrupt

cannot justly be held responsible (44 & 45 Vict. c. 22, s. 6 ; see Shand,

1882, 19 S. L. E. 562 ; Wilson & Co., 1882, 20 S. L. R. 17 ; Clarke, 1883,

11 R 246; Bo>/le, 1885, 12 R 1147; Phillips, 1885, 13 R 91). In the

second case, the onus of proof is on the bankrupt, and the Lord Ordinary

or Sheriff may require him to lead, and may allow objecting creditors to

lead, such proof as he may think right (44 & 45 Vict. c. 22, s. 6), or he

may remit to the Accountant of Court to report (see Clarke, svjna : Boxjlc,

supra). In the event of a discharge being refused, the application may
be renewed if, by additional payments by the bankrupt or from his estate,

the creditors have received five shillings in the pound.

In addition to the requirements as to dividend above referred to, power

is conferred on the Court or the Lord Ordinary or the Sheriff to refuse an

application for discharge, although two years have elapsed from the date of

the sequestration, and although no appearance or opposition is made by or

on the part of any of the creditors," if it shall appear from the report of the

Accountant in Bankruptcy or other sufficient evidence, that the bankrupt

has fraudulently concealed any part of his estate or ellects, or has wilfully

failed to comply with any of the provisions of the Bankruptcy (Scotland)

Act, 1856 " (23 & 24 Vict. c. 33, s. 3 ; see Millar, 1877, 5 E. 144).

Where the trustee or creditors oppose the application, the following

classes of objections may, apart from the statutory requirements above

mentioned, be pleaded in bar of the discharge: (1) Defects of procedure in

the application (Row, 1833, 12 S. 211 : JVi/lic & Lochcad, 1859, 21 D. 577;

Scott, 1872, 10 M. 626 ; cf. Stirling Bank, Bell, Com., 5th ed., ii. 447 (note);

Finlaij, 1832, 7 F. C. 396). (2) Failure by the bankrupt to comply with

the requirements of the Statute. (3) Fraudulent or collusive dealings by

the bankrupt, as, e.g., the embezzlement of funds or fraudulent disposal of

VOL. IV. 16
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goods on the eve of baukruptcy {Cunninffhame, IS'22, 1 S. 14^; Findlay,

1832, 10 S. 813: Cooper, 1872, 11 M. 38; Millar, 1877, 5 R. 144), or the

entering mto colhisive agreements for faciUtating discharge, such as are

prohibited by sec. 150 of the Bankruptcy Act, 1856. (4) Extravagance or

reckless trading {M'XeUan, 1856, 18 D. 488: Gcmmell, 1853, 16 D. 264;

Dixon's Trs., 1867, 5 M. 767: Lcarmonth, 1858, 20 D. 418; see Napier,

1850, 13 D. 222).

It is not settled whether it is a good objection to discharge, that the

bankrupt refuses to make available to the creditors funds or estate which

from their nature do not vest in the trustee (see Blailie, 1871, 10 M. 140

;

Kirkland, 1886, 13 R 798; Reid, 1893, 20 R 510).

Where appearance is made to oppose an application for discharge, the

Lord Ordinary or Sheriff may " either find the bankrupt entitled to his

discharge or refuse the discharge, or defer the consideration of the same for

such period as he may think proper, and may annex such conditions

thereto as the justice of the case may require" (19 & 20 Vict. c. 79, s. 146

;

see Napier, supra ; Learmonth, supra ; Blaihie, supra ;
Buchanan, 1882, 9

B. 621 ; M'Cartcr, 1893, 20 R. 1090). But where the requirements of the

Bankruptcy and Cessio xict as to dividend (see a])Ove) have not been

satisfied, the Court has no discretion, and must refuse discharge.

If the bankrupt has been found entitled to his discharge, he must make

a declaration, or, if required by the trustee or any creditor, an oath, before

the Lord Ordinary or Sheriff; that he has made a full and fair surrender of

his estate, and has not granted or promised a preference or security, nor

made or promised any payment, nor entered into any secret or collusive

transaction, to obtain the concurrence of any creditor to his discharge (19

& 20 Vict. c. 79, s. 147).

The deliverance awarding discharge releases the bankrupt " of all

debts and obligations contracted by him, or for which he was liable at the

date of the sequestration" (19 & 20 Vict. c. 79, s. 147). Extracts of the

deliverance are transmitted to the Accountant of Court, and also to the

Keeper of the Register of Inhibitions and Adjudications for registration

{ih.). It is enacted that the deliverance "shall operate as a complete

discharge and aquittance to the bankrupt in terms thereof, and shall

receive effect within Great Britain and Ireland and all Her Majesty's

other dominions" {ih.). It does not, however, extend to discharge the

bankrupt with respect to any debt due to the Crown, or any debt or

penalty with which he stands charged at the suit of the Crown, or any

person for any offence committed against any Act or Acts relative to any

branch of the public revenue, or at the suit of any Sheriff or other public

officer upon any bail bond entered into for the appearance of any person

pjrosecuted for any such offence, unless the Commissioners of the Treasury

consent to such discliarge {il. s. 148). Where a creditor has an obligant

bound to liim along with the bankrupt, such obligant is not released l»y

the bankrupt's discharge, or by the fact that the creditor assented thereto

{ih. s. 56).

Discharge does not affect the bankrupt's liability for debts incurred

after the date of the sequestration. There is, however, little or no

authority on the subject of claims which have their foundation in

obligation incurred prior to sequesti'ation, Ijut which at its date do not exist

as more than remote possibilities incapable of estimation (see Baird, 1830,

8 S. 966, per Ld. Glenlee ; Tulloch, 1847, 9 D. 582 ; Garden, 1860, 22 D.

1190). Thus, it is not settled how far liability for future calls in a joint

stock company, so long as it is a solvent and going concern, falls to be
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treated a.s a debt exiHtiug at tlie date of sequestration (see Uuiuii Herllahle

Si'curUies Assoclafiun, ISSO, 1(5 11. 711 ). In lMiu;land, it has been li(.'ld tliat

siK'li liability is uae cajialile ul' beiii;^^ usliiuaU'd and ranked I'ttr ( Menn utile

MidudJ Marine /nsuru/Lce Association, 25 Ch. D. 41 5). In the case of

ahmentary debts, while arrears due at se(|uestration fall under the discharge

(see Marjoribanks, 18^U, 10 S. 79), it is a (juesticju how far a claim of aliment

for the period after seijuestration is all'ected thereby (see MarjorihanJcs,

supra \ Downs, 188G, 13 R. 1101; Tidloch, sujira, per Ld. Cockburn).

Discharge of a bankrupt upon dividend does not have the ellect of

reinvesting him in bis estate or terminating the se(iuestration. Property

acquired by liim after his discliarge is free from all clainis existing at the

date of the sc(|uostration and ca})able of being ranked for therein; but all

property which belonged to him at the date (jf the se(|uestration, or which

vested in him prior to the date of the discharge, remains subject to the

seiiuestration, and is distributalde among creditors claiming therein, unless

it has been abandoned by them to the bankru])t (10 & 20 Vict. c. 70, s.

103; Xorthcrn Hcrit. Seciir. Invest. Co., 188G, IG R. 100, and 18 R. (H. L.)

37; see Abandonment in Rankkuptcy). The fact that the trustee, as well

as the Ijankrupt, has l)eeii discharged, does not afl'ect the creditors' right

to such estate ; and a new trustee may be appointed to ingather and

distribute it {Xorthmi IFcrit. Sixur. Invest. Co., siijira). Rut where both the

trustee and the bankrupt have been discharged, it has been decided tliat

the bankrupt's radical title revives, to the effect of giving him a title to sue

in regard to the sequestrated estate, subject of course to the creditors' right

to claim whatever may be thus recovered, unless the asset in question has

been al)andoned by them to the bankrupt {IJltyte, 1888, 16 R. 95: Gcddcs,

1889, 17 R. 278 ; see Cooper, 180."., 20 R. 920).

All fraudulent transactions entered into for procuring discharge are

struck at by the Bankruptcy Act, sec. 150 of which enacts that "all

preferences, gratuities, securities, payments, or other consideration not

sanctioned by this xVct, granted, made, or promised, and all secret or

collusive agreements and transactions for concurring in, facilitating, or

obtaining the bankrupt's discharge, either on or without an offer of com-

position, and whether the otter be accepted or not, or the discharge granted

or not, shall be null and void : and if during the sequestration any creditor

shall have obtained any such preference, gratuity, security, payment, or

other consideration, or promise thereof, or entered into such secret or

collusive consideration or transaction, the trustee shall be entitled to retain

his dividend, and he or any creditor ranked on the estate may present a

petition to the Lord Ordinary or to the SheritV, praying that such creditor

shall be found to have forfeited his debt, and be ordained to pay to the

trustee double the amount of the preference, gratuity, security, payment,

or other consideration given, made, or ])roniised ; and if no cause l)e shown
to the contrary, decree shall be pronounced accordingly, and the sums
which in such case nuiy be recovered t^hall, under deduction of the

expenses of recoverhig the same, be distributed among the other creditors iu

the seiiuestration" (see Carter, 1869, 8 M. 64; revd. 9 M. (H. L.) 49).

Provision is also made for recovering the amount of such preference, after

a setpiesLration has been closed, by means of a mulliplcpoinding raised iu

the name of the recipient thereof at the instance of any creditor who has

not received full payment (ib. ; see Murdoeh, 1864, 2 M. 515).

If the bankrupt has been personally ciincerned in or cognisant of the

granting or in'omising of any preference, etc., as above mentioned, he

forfeits all rights to a discharge, and all bcnetits under the Act; and a
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discharge in his favour, if granted, nnist be annulled, the trustee or any

creditor being entitled to petition the Court to this end (19 & 20 Vict. c.

79, s. 151 ; see Iivjlis, 1843, 5 D. 1029 : Broicn, 1840, 8 D. 822 ; Pendrevjk,

1875, 2 R. 769).

The deliverance finding the bankrupt entitled to discharge, and that

awarding discharge, may be appealed against witliin eight days if

pronounced by the Sheritt", and within fourteen days if pronounced by the

Lord Ordinary (19 & 20 Vict. c. 79, ss. 170, 171).

(B) Discharge on Composition.—After a composition contract has been

arranged and approved of by the Court, the bankrupt emits a statutory

declaration or oath before the Lord Ordinary or Sheriff, to the effect that

he has made a full surrender of his estate, and has not granted any

preference, etc., to procure the concurrence of creditors to the composition.

Thereupon the Lord Ordinary or Sheriff' pronounces a deliverance,

discharging liim of "all debts and obligations contracted by him, or for

which he was liable at the date of the sequestration," and declares the

sequestration to be at an end, and the bankrupt reinvested in his estate

(reserving always the claims of the creditors for the composition against

the bankrupt and the cautioner). This deliverance may be appealed

against, if pronounced hy the Sheriff, within eight days, and if pronounced

by the Lord Ordinary, within fourteen days from its date {ih. ss. 170, 171)

;

and the right of appeal is not prejudiced by extract of the discharge within

tlie appealing days {Samson, 1849, 11 D. 1208). Any creditor may appeal

{Scottish Provincial Assurance Co., 1859, 21 D. 333).

Unlike discharge on dividend, a discharge on composition lias the

effect of reinvesting the bankrupt in his estate, and thus terminating the

sequestration (19 e^ 20 Vict. c. 79, s. 140; Holmes, 1829, 7 S. 535; see

Taylor, 1889, 16 R. 711). No deed of retrocession is required to operate

the reinvestiture. Pending actions at tlie instance of the trustee may be

taken up by the bankrupt when he has been thus reinvested. (As to assets

omitted to be given up in the state of afi'airs, see Gcddcs, 1889, 17 R. 278
;

Baillie, 1835, 13 S. 472 ; Kerr, 1876, 13 S. L. R. 480.) The bankrupt or his

cautioner may also, by petition to the Lord Ordinary or Sheriff", call the trustee

or his cautioner to account for his intromissions at any time, even after the

trustee's discharge (19 & 20 Vict. c. 79, s. 142 ; Burns, 1869, 7 M. 476).
_

If the bankrupt have granted fraudulent preferences or securities

reducible under the Bankruptcy Statutes, he does not become entitled to

challenge these merely by virtue of the reinvestiture operated by discharge.

As the right of cliallenge is not an incident of tlie bankrupt's estate, Init a

creditor's riglit, it must be expressly conferred by the creditors upon the

bankrupt. Ho must stipulate for it in making his olfer of composition,

specifying the transactions which hi; desires to challenge, and giving notice

in writin<i to the creilitors interested : and lie nnist obtain an assignation

from the trustee of the rights of cliallenge vested in the creditors (Bell,

Com., oth ed., ii. 458-9 : 19 & 20 Vict. c. 79, s. 143 ; Adam, 1842, 5 D. 391

;

/rri»^s, 1824, 3 S. 87).

As to the effect of discharge in regard to contingent obligations, Crown
debts, and debts incurred after sequestration, reference may be made to

what has been said above under discharge on dividend.

Payment of composition being, like payment of dividend, equivalent to

payment of the deljt, there can l)e no double ranking. Thus, where the

principal debtor in an obligation pays a composition thereon to the creditor,

a cautioner making good the bakiiice of the delit has no claim for com-

position ill respect of the amount so paid by him (Bell, Com., 5tli cd., ii. 442
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and 474). Where the holder of l^ills was ranked on the Ijankrupt estate

(»f an endorser and received dividends, and thereafter olitained jiayment
from the acceptor of the full amount due on the hills, it was held that the

endorser, after heing discharged on c(jmposition, was entitled to demand
repayment of the amount ahove 208. in the pound received by the creditor

{Patten, 1853, 15 D. G17). Cautioners or co-obligants in debts due by
the bankrupt are not released by the creditors accepting a composition,

or consenting to the dischai'ge of the bankrupt (19 & 20 A'ict. c. 79, s. 50).

Discharge on composition does not affect the right of a secured creditor

to have recourse against the subject of his security for the amount
remaining due after ])ayment of the composition. Trivileged debts must,
of course, be satisfied preferably to payment of comp(.tsition on ordinary
claims.

A discharge may be annulled on the following grounds: (1) Failure to

observe the ])r()visions of the bankruptcy Acts in a material respect {Miln,

1845, 7 D. 888). (2) rreferences or payments or collusive agreements
made or granted for tiie jturpose of obtaining discharge (19 & 20 A'ict. c.

79, ss. 150, 151). (:]) AVilful misrein-esentation to the creditors, inducing
material error on their part in assentini,' to the composition (Bell, Corn. ii.

:560 ; Steicarl, 18"(), 14 S. 989 : liaWir, 1837, 15 S. 893).

There is notliing illegal in a bankrupt, after discharge, ]iaying or under-

taking to })ay any creditor's debt in full, provided that it is not done as the

result of an illegal agreement prior to discharge (Ginms/taw, 1842, 4 1).

1360: Clark, 1869, 7 M. 335: nm,, LS31, 9 S, 7ii<;: Ifunfcr, 1835, 13

S. 390).

See Sequestration.

IT. Discharge in Cessio.

Under the older law of cessio there was no means whereby a debtor

could obtain discharge, save by payment of his debts in full. The Debtors
Act, 1880, contained no provision on the subject; but under the Bankruptcy
and Cessio Act, 1881 (44 & 45 Yict. c. 22), a debtor is now entitled to obtain

a discharge on dividend, under conditions similar to those obtaining in

secpiestration. The periods at which he is entitled to a])ply to the Sheriff

for this purpose, and the consents by creditors re([uired, are the same as

those prescribed by the 146th section of the Bankruptcy Act, 1856, the

date of decree of cessio being substituted for the date of awarding seques-

tration, and the consents by creditors being sutUcient if given in writing

and ])roduced with the a])})lication, without tlie necessity for convening a

meeting of creditors with reference to the discharge (44 & 45 Vict. c. 22,

s. 5 : see siqn-a). There is no provision for discharge on composition. The
right to discharge is restricted by provisions as to paying or securing a

dividend of five sliillings in the pound to the creditors, similar to those in

sei[uestration (44 i.^' 45 Met. c. 22, s. 7 ; see si'pra). By the discharge the

debtor is finally released from all debts contracted by him before the date

of the decree of cessio (s. 5). A deliverance by the Sheritt" granting,

postponing, or refusing a discharge is final and not subject to review.

ill. Discharge under Trust Deed for Creditors.

It is common in trust deeds to stipulate for a discharge to the debtor,

in consideration of the surrender of his whole estate to the creditors, anil

creditors who accede to the trust and receive their share of the estate will

be bound ])y such a stipulation (Bell, Cow. ii. 396: Gihso/i, 1824, 3. S. 263.).

But creditors who refuse to accede are not allected by it, and it cannot be
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imposed upon tlieiu as a condition of their receiving dividends on an eijual

footing with tlie acceding creditors, for which they are entithMl to sue the

trustee should lie refuse to pay {Oijilcie, 1887, 1-4 If. 309). ]n the absence

of stipulation in the trust deed, the debtor has no right to a discharge, even

from the acceding creditors.

See Sequestkation ; Cessio ; Tkust Deed for Creditoks ; Composition

Contract.

Discharge of Trustees, etc.—See Exoneration and

Dischakge.

Disclamation.—Any party to an action whose name has Ijeen used

without authority may disclaim responsibility by minute, followed by a

motion to have the minute sustained by the Court. As to lia1>ility for

expenses prior to the date of lodging the minute, ]\Ir. ]\Iackay states that,

until the minute has been lodged, " the party appearing l»y counsel remains

liable for expenses, for counsel has a presumed mandate to appear for a

jiarty whom he has been instructed 1)y a qualified agent to represent, and

the only remedy is an action of damages against the agent who instructed

the counsel" (Mackay, Manual, \). 286). He bases this statement upon

the case of Thomson (ISo"), 17 D. 774). This case is, however, reported

very briefly, and cannot be regarded as a satisfactory ex})osition of the

l)ractice. On the other hand, the whole question was gone into by the

Court in tlie case of Coioan v. Farnic (1830, 14 8. 634). In that case

Ld. Mackenzie observes: "Are we to say that the gown of a counsel

does of itself so unqualifiedly iuiply a mandate to appear, that the party

in whose name he appears will be firndy liound to anything which is

formally decerned in a ju-ocess to which the counsel has duly sisted him ?

Or are we to hold, on the other hand, that the implied mandate of the

gown is worth nothing, and that a party may simply disclaim it at any time ?

I do not incline to go to either extreme. And I have no hesitation in

saving that I reject the doctrine that the im])lied mandate of the gown is

indefeasible, and cannot Ijc redargued. I do W)i carry the doctrine further

than this, that the gown presumes a mandate, and it lays the onus on the

party disclaiming it to ]iro\e that he gave no mandate." If this be the true

view of the ])ractice, then, in the event of a ])arty disclaiming at the bar,

the judge will, if satisfied that the party disclaindng gave no authority,

decern against the agent who used liis name for the expenses of the action

up to the date of tlie disclamation. Before the o})posite party can get

decree for expenses against the agent, it must lie i)roved that the agent

acted without authority. What is sutticient proof of authority is a matter

for the jiulge. The fact that the agent was unable to ])roduce a written

mandate has been held sufficient evidence {Philip, 1848, 11 I). 175). If a

party has given a general mandate to carry on actions in his name, he cannot

disclaim on the ground tiiat he gave no special mandate to carry on a

particular action (Fifxairn, 1834, 12 S. 769). [Mackay, Manual, pp. 286,

287 ; Fradice, vol. ii, p. 543; Coldstream, p. 110.]

Discussion.—By the common law r)f Scotland, following the

Eoman law (see Beneficium oriunls), cautioners bound in a proper

cautionary obligation have the benefit of discussion, that is, are entitled to
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demand that the creditor, before proceeding against them, should "discuss"
the princi[);il debtor. By " discussing " the principal debtor is meant not

merely that the creditor should demand payment from him, but that he
sliould do his ])cst to enforce such payment. He must proceed to do diligence

both against the debtor's person and against his estate (Stair, i. 17. 4 and 5

;

Ersk. Inst. iii. o. 61 ; Bell, Prin. ss. 252-3). The necessity for discussing

the debtor was ol)\4ated by his bankruptcy {Gallovmy, 1825, 4 S. (N. E.)

l.')4): or by liis Ijoing a])seiit from the country, leaving no property ])ehind

him {Elams, 1757, Moi'. 2110). The fact that the principal debtor was
dead did not exempt the creditor from discussing liis heirs and estate

(
Wishart, 1835 13 S. 769 ; revd. 1837, 2 S. & M'L. 564).

The ^Mercantile Law Amendment Act (II) & 20 Vict. c. 60, s. 8) provides

that :
" Where any person shall become bound as cautioner for any principal

debtor, it shall not be necessary for the creditor to whom such cautionary

obligation shall be granted, before calling on the cautioner for payment of

the debt to which such cautionary obligation refers, to discuss or do diligence

against the principal debtor, as now required by law ; but it shall be

competent to such creditor to proceed against the principal del)tor and the

said cautioner, or against either of them, and to use all action or diligence

against both or either of them which is competent according to the law of

Scotland
;
provided always that nothing herein contained shall prevent any

cautioner from stipulating in the instrument of caution that the creditor

shall be bound, before proceeding against him, to discuss and do diligence

against the principal debtor."

This enactment does not make a cautioner liable unless the principal

debtor has failed to perform his obligation. Before liability can accrue to

a cautioner, there must in every case be something to show default on the

part of the principal debtor,—as, for example, in the case of a debt payable

on demand, something in the way of demand on the principal debtor, or, in

the case of a debt payable on a fixed date, the expiry of the period of

payment without payment having been made. Accordingly, decree can
never pass against a cautioner till it is established that a liability attaches

to the principal {Ross, 1834, 12 S. 427); or that the creditor has sustained

loss through the principal's dQiawlX, {Wright, 1827, 5 S. 311; Dick, 1870, 8

S. L. R. 334). Sec. 8 of the Mercantile Law Amendment Act plainly applies

only to cautioners for a money debt. In an obligation ad faetum
piwstandum, it is clear that, since the principal alone can perform the fact,

no claim can arise against the cautioner until the principal debtor has failed,

and this failure has Ijeen proved by the creditor.

In virtue of the enactment, the creditor in any form of cautionary

obligation, immediately upon the default of the principal, may now jn'oceed

directly against the cautioner without being bound first to do diligence

against the principal, or even to constitute the debt against him in a

separate action (cf. per L. J. C. Moncreitf in Morrison, 1870, 9 M. 35).

Wiiere the ground of debt is not liquid, the most expedient course, in the

ordinary case, is for the creditor to make both the principal debtor and tiie

cautioner parties to the action of constitution. "When the debt is constituted

against the principal debtor, this usually suffices to fix the liability of the

cauticMier ; for in taking objection to the validity of the obligation, the

cautioner cannot stand in a better position than the principal debtor (Stair,

i. 17. 9 ; United Mutual and Minin{j Assur. Co., 1860, 23 D. 69). If,

however, the cautioner is not called in the action of constitution, and every-

thing is done behind his back, he is entitled to see that no material defence

has been omitted, that evervlhimr has been done regularlv, and that there is
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a valid decree against him {MacJccn::ic, 1842, 15 Sc. Jur. 34; lioss, 25 June

1840, F. C). Further, in the accounting or other proceedings by which the

extent of the cautioner's liability is determined, there is no privity of contract

between him and the principal debtor. " In an action against the surety,

the amount of damage cannot be proN'ed by any admissions of the principal.

No act of the principal can eidarge the guarantee, and no admission or

acknowledgment by him can fix the surety with an amount other than that

which was really due, and which alone the surety was liable to pay " (per

James, L. J., in jElr jM?-^g Young, In re Kitchin, 1881, 17 Ch. Div. 668 at 671).

The cautioner, in short, is entitled to have the liability proved as against

him in the same way as against the principal debtor.

See Beneficium ordinis ; Cautionary Obligations.

Disentail.—See Entail.

Disjoining Actions.—See Conjoining of Actions.

Disjunction and Annexation.—This is the process by

which certain lands are disjoined from one parish and annexed to another

existing parish. This is effected by the Court of Teinds, under the powers

conferred upon it by the Act 1707, c. 9. The consent of the heritors

is not recpiired, as it is in the case of disjunction and erection of a new
parish {Baird, 1893, 20 E. 973). The annexation may be either quoad omnia

or quoad sacra iantum. In the former case, the lands are incorporated with

the parish to which they are annexed for all purposes, q\\\\ as well as sacred,

just as if they had always belonged to it. In the latter case, the change is

for spiritual purposes only, and civil rights and liabilities are not affected.

Even where the annexation is quoad omnia the Court may modify its effect

by certain provisions in the decree, as, for example, that the stipend from the

teinds of the lands dealt with is to remain payable to tlie minister of the

original parish. In view of the recent revision of the Ijoundaries of civil

parishes by the Boundary Commissioners acting under the Local Government

Act of 1889, and of the powers conferred by the Act upon the Secretary for

Scotland hereafter to modify boundaries, it is unlikely that the Court of

Teinds will be resorted to in future for disjunction and annexation

quoad omnia. On the other hand, advantage may be taken of the powers

of the Court of Teinds to assimilate the boundaries of parishes quoad sacra to

the new civil boundaries under the Local Government Act, for the alterations

effected by that Act do not alter any right to, or affecting, teinds, or any

ecclesiastical arrangements or jurisdictions.

Questions have arisen with reference to the effect of disjunction and

annexation quoad soxra tantum. U})on matters of civil administration, such

as the poor law, it has no effect ; but some difficulties have arisen in regard

to matters of mixed ecclesiastical and civil right. The minister of the

parish to which the lands originally belonged continues to draw his stipend

from the lands {M'Donald, 1836, 9 Jur. 8). The heritors of these lands are

not liable for the maintenance of the manse of the new parish.

The cpiestion whether lieritors of lands annexed quoad sacra are

liable for the repair or relniilding of the church of the lands to which the

parish has been annexed is an open and difficult one. One affirmative

decision {Drummond, 1773, Mor. 7920) has been often questioned {N. E.

I
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liwy. Co., 18G4, 2 M. 5:37; lioxhuryh, 187G, o R 728; and Fortrosc, 1880,

8 li. 124). Ill any view, heritors of sueli lands appear to be liable for all

the burdens of tiie old parish of a category for which they are not liable

in the new (per Ld. Currieiiill in Fortrose, supra). (Connell on Parishes]

Duncan, Parochial Ecclesiastical Law ;
lilack, Parochial Ecclesiastical Laic.)

Disjunction and Erection.—This is tlie name of the

procedure adopted where the lands tlisjoined from one parish are not annexed

to an existing ])arish, but are erected into a new i)arish. Such erection

may be either quoad omnia or quoad sacra tantum.

(1) Erection quoad omnia.—A new parish may be formed out of lands

taken from one or more existing parishes. This is effected by the Court

of Teinds under statutory powers (1707, c. 9, and 7 & 8 Yict. c. 44). All the

parocliial rights and burdens are transferred from the old parish to the new

along with the lands, except so far as the decree may l)e in any way

quaiitied. It is sometimes so qualified in regard to tlie teinds, the minister

of the old parish being allowed to continue to draw from the new parish so

much of stipend as was in use to be drawn from the disjoined lands. In

such a case the minister of the new parish can draw sti])end from the teinds

only so far as the modification in favour of the minister of the original

parish will permit (Ahhotshall, 22 Nov. 1815, F. C). The decree may also

be quaiitied as regards the transfer of any branch of parochial administra-

tion, as, for example, the case of the poor. Under the 1707 Act the consent

of three-fourths in value of the heritors of the whole parish was necessary

to a disjunction and erection ; but by the 1844 Act it was provided (s. 1)

that a bare majority in value would sullice. Even this consent may be

dispensed with (s. 4) if already there l)e in the lands about to l)e disjoined

a church or place of worshi]) suitable for the church of the new parish,

and capable of being lawfully appropriated to that purpose, the heritors

being tluis saved the expense of erecting a new church ; and if the titulars

or others having right to the teinds, out of which is to be paid not less

than three-f(jurths of the additional stii)end or stipends to be modified in

consequence of the disjunction, have consented to it, or have offered no

objection after due intimation by direction of the Court to them. The

titulars are in titulo to object, although there may be the necessary

consent of heritors {Calder, "l74o, Connell, Parishes, 78. See also, as to

grounds of objection, Camj^hell, 18G4, i) M. 295). The area of the church of

the new i)arisli is divided in the ordinary way among the heritors of the

new parish on whom the burden of maintaining the fabric of the church

devolves {licid, 1850, 12 D. 1211).

(2) Erection quoad sacra.—IXxe cases of disjunction and erection which

now occur in practice are in connection with the creation of quoad sacra

parishes under the Act 7 & 8 Vict. c. 44, s. 7. By that section it is V)ro-

vided that, on the application of persons who have built and eniU)wed, or

undertaken to build and endow, a church, the Court of Teinds may erect

the church into a parish church, and may attach a district thereto as a

parish quoad sacra, the minister and elders of which shall have all the

status and rights of a parish minister and elders of the Ciiurch of Scotland.

The titles must be taken so as to secure the fabric of the church to the

Church of Scotland, and provision must be made for the upkeep of the

same. The endowment must not be less than £120 per annum, or £100

with a manse. Provision is made by the next section for the appropriation

of certain of the sittings forbehoof of the poor, and power is given for the
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letting of the remainder, and the application of the proceeds for the

pur]>oses of the church.

The form of application is liy petition, and an order fur intimation is

first made. This usually includes (1) intimation from the jiulj)its or

precentors' desks of the churches and parishes affected, (2) Gazette and

newspaper notice, and (."•) copies to the session clerk or session clerks of

parish or paiishes aiiccted, antl the niinister of the chapel
; (4) intimation

to town clerk where the parish is burghal. Thereafter tliere are lodged

evidence of intimation, a ndnute of the presbytery approving of the erection,

and a map of the pro})Osed district. The Court renut to the Clerk to

examine these, and also to report upon the title and the securities. If

the Clerk re})orts that these are all in order, decree is generally then granted

de piano. Since the passing of the Act, the Court hav^e only refused some

four or five out of some 400 applications, and several of these only on

technical grounds. The cases are more numerous where questions have

arisen with regard to the boundaries of i)arishes proposed to be erected,

but even these are now of very rare occurrence. The nature of the parish

which is the result of a process of disjunction and erection quoad sacra,

and the effect of this ]>rocess upon ecclesiastical rigl its and liabilities, will be

considered under the liead of rAKisii QUOAD sacka. Such erection has no

etiect as regards matters of civil administration.

[Elliot on The Erection, of Farishes quoad Sacra ; Black, Parochial Ecclesi-

astical Law; Dmicau, Parochial Ecclesiastical Law: Connell on Parishes.]

Dismissal.

—

See Decree.

Dismissal (Sheriff Court).—Where all parties to a defended

action fail to appear, either l)y themselves or by their agents, at a diet of

proof, diet of debate, or other diet in the cause, the Sheriff" must, unless a

sufficient reason appear to the contrary, dismiss the action (39 & 40 Vict.

c. 70, s. 20). See Decree.

Dismissal from Her Majesty's Forces.—An officer

in the army or militia, and an otticer in the yeomanry or vohniteers, when
subject to military law, may be sentenced to be cashiered or dismissed

from Her Majesty's service by sentence of a general court-martial

(Army Act, 1881, 44 & 45 Vict. c. 58, s. 44, d, e)] and an officer, before he

is sentenced to penal servitude or imprisonment, nnist be cashiered (s. 44 (2)).

Officers in the yeomanry and volunteers are sul)ject to military law

whenever the men actually under their command are so subject, or their

corps is on actual military service ; and also whenever they are doing duty,

apart from their corps, with any body of troops (whether regular or

auxiliary) who are so subject (s. 175 (5) (6)). A warrant officer not holding

an lionorary connnission may be sentenced to dismissal by a district or

general court-martial (s. 182). An army schoolmaster may be sentenced to

dismissal by a district or general court-martial, by the commander-in-chief,

and in India by the connnander-in-chief of the forces in India (s. 18.')).

A soldier may be discliarged with ignominy from Her Majesty's

service by sentence of a district or general court-martial (ss. 44 (b), 47 (5))

;

and a soldier, when sentenced to penal servitude or imprisonment, may, in

addition thereto, be sentenced to Ije discharged with ignominy from Her
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i\I;ij('sty',s service (s. 44 (4)); men in the rcsorvp foroes and militia \vhen

culled nut fur service, and in the ycDnianry and volunteers \vhen subject

to military law, are liable to a similar punishment by sentence of coiut-

martial; fiut, on ihc tii.il of a person licloiiu;in<4 to the auxiliary forces, one

mendjer of the Coiu't shall, if i)racticai)le, liclonj,' to those forces and to the

same branch as that to which the ])risoner belon^'s (s. oO (1)); Itule 20 (B).

Sec. 181 (G) specially piovidcs that " where a mend)er of the volunteers, being

a non-commissioned officer or private, is subject to military law, dismissal

may be awarded as a })miishment in the event of his connnitting any otience

triable l)y court-martial or ]innishable by a commanding ollicer under this

Act." >fon-commissioned olUcers and men of the yeomanry are sul)ject to

military law when they or their cori)s are being trained or exercised, either

alone or with any jMiilion of regular forces, or Avith any portion of the

militia when subject to military law; when they are attached tt) or other-

wise acting as part of or with any regular forces: when their corps is on

actual military service and when serving in aid of the civil power.

Xon-commissioned officers and men of the volunteers are subject to

military law when on actual military service; when being trained or

exercised with any ]»ortion of tlio regulars, or militia, when subject to

military law: and" when attached to or otherwise acting as part of any of

the regular forces; but, except when on actual military service, the

commanding officer must give notice to vohmteers about to enter \ii)on any

service whicli will render them subject to military law, that they w-ill

l)ecome so subject, and must give them an o])i)ortunity of abstaining from

such service (s. 170(8)). Volunteers, when not imder military law, may
also be dismissed by their connuanding officer (26 & 27 Vict. e. Go, s. 21).

Any ]»ersou who, having been discharged with disgrace from any i)art of

Her Majesty's forces, i.e. discharged with ignominy, discharged as incor-

rigible and worthless, or discharged on account of a conviction for felony, or

of a sentence of penal servitude, or luniiig l»een dismissed with disgi-ace

from the navy, has afterwards enlisted in the regular forces or militia,

without declaring the circumstances of his discharge or dismissal, is, on

conviction l)v court-martial, liable t(j im})risonment (Army Act, s. :')2
: Army

Ainiual Act,''l884 (47 & 48 Vict. c. 8, s. 4) ; and, in the case of enlistnient in

the militia, may also be convicted l»y a Court of summary jurisdiction, and

sentenced to imprisonment, with or without hard laljour, for any term not

less than two months and not more than six months (4.") cK: 46 Vict. c. 40,

s. 10).

In the navij the sentences of " dismissal with disgrace from Her Majesty's

service" and "dismissal from Her Majesty's service" may be awarded by a

cimrt-martial (20 & :'.0 Vict. c. 100,' ss." 52, 56); and the punishment of

penal servitude shall in all cases involve dismissal with disgrace hoiii Her

Majesty's service (s. 5:5 (5)).—[See Manual of MiUtanj Za«' (War Office,

1804); Pratt, Military Laic: Tovey, id: Tln-ing, Criminal law of the

Kan/.]

See AiiMY: Commission: Coi-iit-^Maktial: Enlistment: Militia:

VOLUNTEEltS ; YeOMANKY.

Dismissal from Service —See Master and Servant.

Disorderly House.—There are traces in the books of penalties

at comuDU law for keeping houses for immoral purposes. ] during the
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century subsequent to the Eeformation, women con^•icted of keeping such

houses were dealt with summarily by magistrates, and also in some places

by kirk sessions, and were jniuished with ducking, whipping, banishment

from the town, and other indignities. Ikit any proceedings which may be

taken in the present day will no doubt be under modern statutory powers.

The earlier Statutes of the Imperial Parliament, 25 Geo. ii. c. oG, and

58 Geo. III. c. 70, do not a})ply to Scotland.

By the Prevention of Crime Act, 1871 (34 & 35 Vict. c. 112, s. 11), it

is an offence for any person who occupies or keeps a brothel, to knowingly

(a) harbour thieves or reputed thieves therein
;
(h) suffer thieves or reputed

thieves to meet or assemble therein
;

(c) allow the deposit of goods therein,

having a reasonable cause for believing them to be stolen. The ])enalty is a

fine not exceeding £10, with imprisonment not exceeding two months in

default of i)ayment. Caution may also be required.

The Criminal Law Amendment Act, 1885 (48 & 49 Vict. c. 69), con-

tains certain provisions against the keeping of brothels. It is (1) (s. 2) a

crime and offence for any person to procure or attempt to ])rocure any

woman or girl (a) to leave the United Kingdom, with intent that she may
become an inmate of a brothel elsewhere

;
{h) to leave her usual place of

abode in the United Kingdom, such ])lace not being a brothel, with intent

that she may, for the purposes of prostitution, become an inmate of a brothel

within or without the Queen's dominions. (2) (s. 8) A crime and offence

for any person to detain any woman or girl against her will in any Itrothel,

by withholding her clothes or otherwise. (3) (s. 13) An offence for any
person (a) to keep or manage, or aid or assist in the management, of a

brothel : {b) being the tenant, lessee, or occupier of any premises, to

knowingly permit such premises or any part thereof to be used as a

brothel, or for the purposes of habitual })rostitution
;

(c) being the lessor

or landlord, or the agent of the lessor or landlord, of any premises, to

let the same or any part thereof with the knowledge that such premises

or some part thereof are or is to be used as a l)rothel, or to be wilfully

a party to the continued use of such premises or any part thereof as a

brothel.

The penalties are as follows : For (1) and (2), two years' imprisonment

:

and for (3), a fine not exceeding £20, or, in the discretion of the Court, three

months' imprisonment without option for a first offence, £40 or four months

for a second offence, and the same plus caution for twelve months, or three

months' imprisonment more, for a tbird or subsequent offence.

In construing these provisions, it has been held that a house wliere one

woman receives men for the purposes of jjrostitution is not a brothel

{Sirifjleton, 1895, 1 Q. B. D. 007). On the other hand, under a local Act

which imposed a penalty upon the occupier of any building which he uses

or knowingly suffers to l)e used for the purpose of harbouring prostitutes

for the purpose of prostitution, a conviction was sustained where the keeper

of the house was a prostitute, and one other prostitute had been harljoured

{Milton, 1882, 10 E. (Jus.) 20; 5 Couper, 1G5).

Under the Criminal Law Amendment Act, the jurisdiction to try such

offences is in the Sherih', or, in regard to the more serious cases, also in the

Court of Justiciary; but by the Burgh Police Act, 1892 (55 & 50 Vict. c.

55, s. 431), jurisdiction, under the Criminal Law Amendment Act, 1885, in

so far as it relates to tlie suppression of lirothels, is extended to Police

Courts in burghs.

The same Act contains further provisions for the suppression of

brothels. A power of granting search-warrants is (s. 403) conferred upon
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magistrates, and any person convicted of either being the occupier of, or

managing or assisting in managing, a Ijrotlifl, is liable to a penalty not

exceeding £20 or sixty days, or inipristmment not exceeding sixty days

without option. Such a conviction ipso facto terminates any lease of the

premises, witiiout prejudice to the landlord's claim for rent.

Disparagement.— See Supekiority.

Dispensation, Clause of.—Sec Union, Chartkr of.

Disposition.—When a fee of feudal subjects has been created, the

])roi)rietor, who is duly infeft therein, transmits his right of property to

another l)y a deed called a disposition. As will be shown in the article

Feu-Ciiai;tei{, the feu-cliartcr, feu-contract, or feu-disposition is used to

create a new fee: but the oltject of the disposition is to transmit a fee

already duly constituted, from the proprietor thereof to another.

The transmission of subjects held burgage having been dealt with in

the article on Uuikjage, it is pro})osed to deal with the subject of the

transmissions of fees of sul)jects held feu under the following heads :

—

1. J) IS POSITION OF ruOl'EUTV OF SUBJECTS IIKLU FeU.

11. Disposition of Supekiokity to Stranger ok to Vassal.

nr. Disposition of Property to Superior.

\y. Assignations of Personal Titles; of Personal Pichts, in the
Sense of Sec. 9 of the Conveyancinc; Act, 1874; and of Jura
CKEDiTi TO Lands.

T. Disposition of Pkopeiity of Subjects held Feu, and Completion
OF Disponee's Title, prior to and after the Commence-
ment OF THE Conveyancing Act, 1874.

1. Form of Disposition prior to the Conveyancing Act, 1874.

The steps taken prior to the commencement of the Conveyancing Act,

1874, for duly transmitting the domininm utile of subjects held feu from

a pro])rietor, whose title was complete, to another, were these: {a) a

dis])osition ; {!)) infeftment thereon ; and (<•) a charter or writ of con-

lirmatiou granted by the sui)erior : or, alternatively, these: {a) a dis-

])osition; (//) a charter or writ of resignation by the superior: and

{(•) infeftment. If the stci)s first enumerated were taken on l)ehalf of the

disponce, his title was said to be coni})letcd l>y i-onfirnialion ; and if the

steps second enumerated were followed, his title was said to be completed

by resignation. "Whether the litlf was coni]deted ])y confirmation or by

resignation, the intervention of the superior was an essential according to

the law as it stood l)efore the connnencement of the Conveyancing Act,

1874; but such intervention was rendered unnecessary by this Act, which,

among other things, provides that infeftment ini})lies entry with the

superior, and which renders it incompetent for su})eriors to grant charters

or writs either of contirnuition or of resignation. The result is, that since

1874 a dis])onee under a dis])osition retiuires, in order to comjilcte his title,

to follow the same method which a disponce under a feu-charter ado^'ts in

taking infeftment.
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The disposition before 1845 ran thus :

Clause I.—
Narrative
Clause.

Clause II.

—

Dispositive

Clause.

Clause III.—
Obligation to

iuf'elt, anil

manner of

holilius.

Clause IV.

—

Procuratory of

Kesisuatiou.

Clause V.^
Clause of

Warranilice.

Clause VI.

—

Assignation to

writs and rents,

Clause VII.—
Clause of

Warrandice of

preceding
Assignation

Clause VI IL-
Ohligatiou to

free subjects

of public
burdens.

Clause IX.

—

Clause of

delivery of

titles.

I, --L, hevitulilo proprietor of the lauds and others after iiieutioned, in

consideration of tlie .sum of £ sterling, instantly paid to me by B.

as the price and value of the said lands and others, of which I discharge

the said i>. and his lieirs and successors for ever, have sold, and do hereby

sell, alienate, and dispone to the said B., his heirs and assignees whom-
soever, heritably and iri'edeemably, All and Whole [here describe the subjects

conveyed], together with all riglit, title, and interest which I or my
jiredecessors and authors had, ha\e, or can any way claim or ])retend

thereto, in all tiuie coming: In which lands and others al)ove disi)oned, I

hereby bind and oblige uiyself and my foresaids to infeft and seise the

said l'>. and his foresaids, upon their own charges and expenses, and that

by two several infeftmeuts and manners of Injlding ; one thereof to be

h'olden of me and my foresaids in free blench, for payment of a penny
Scots in nauie of Ideuch-faiui, at Whitsunday yearly, u])on the ground of

the said lands, if asked only, and freeing and relieving us of all feu-

duties, and other duties and services exigible out of the said lands

and others by our superiors thereof ; and the other of the said

infeftments to be holden from me and my foresaids, of and under our said

superiors, in the same manner that I, my predecessors and authors, held,

hold, or might have holden the same, ancl that either by resignation or

contirmation, or Itoth, the one without prejudice of the other : And for

completing the said infeftment by resignation, I hereby make and
constitute , and each of them, jointly and severally,

my lawful and irrevocable prcjcurators, with full power to them to com-

pear liefore my su})eriors of the lands and others aboA'e disponed, or their

commissioners in their names, having power to receive resignations, and

to grant new infeftments thereupon, and theie for me and in my name to

resign and surrender, as I l)y these ]>resents resign, surrender, sim-jjliciter

upgive, overgive, and deliver, All and Whole the lands and others before

disponed, all lying and described as aforesaid, and here holden as repeated

brei-itnfis causa, with all right, title, and interest which I, my predecessors

and authors, had, have, or could i)retend thereto, in the hands of my said

superiors, or their commissioners authorised as aforesaid, in favour and

for new infeftment of the same to be made and granted to the saitl B. and
his foresaids, heritably and irredeemably, in due and competent form

;

acts, instruments, and documents thereu[)on to ask and take, au<l generally

to do everything concerning the premises which I could have done myself,

or which to the oitice of procuratory in such cases is known to belong
;

ratifying hereby, and confirming whatever my said jirocurators shall

lawfully do or cause to be done in the premises in virtue hereof: Which
lands and others above disponed, with this disposition of the same, and
infeftment to follow hereon, I bind and oblige myself and my foresaids to

warrant to the said B. and his foresaids at all hands and against all

mi>rtals : And further, I hereljy assign to the said B. and his foresaids, not

only the whole writs, titles, and securities of the said lands and others,

made and granted in favour of me, or my predecessors and authors, and
whole clauses therein contained, with all that has followed or may be

comjietent to follow thereon for ever ; But also the rents and duties of the

said lands and others, due and payable for and furth thereof, for crop and
year 18 , and for all crops and years thereafter ; surrogating hereby, and
substituting the said B. and his foresaids in my full I'iglit ami pla<e of the

"
'

' "
^ . •

. ^^^j oldigepremises for ever : Which assignation above written I bim
myself and my heirs and successors to Avarrant as follows, viz., in so far as

concerns the writs and evidents, at all hands and against all mortals ; and
in so far as concei-ns the n'uts and duties, from my own projier facts and
deeds only : And further, 1 hereby oblige myself, my heirs, and successors,

to free and relieve the said B. and his foresaids of all feu-duties, cess,

minister's stipend, and other public and iiarochiul burdens exigible furth

of the said lands and others, at and jiivceding the term of which

is hereby declared the term of the said B.'s entry to the premises in virtue

hereof, the said B. and liis foresaids being bound to free and relieve me and
my foresaids of the same thereafter, in all time coming : And I have

herewith delivered up to the said B. the title deeds of the said lands and
others, conform to inventory subscril)ed l)y me of this date, as relative
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liereto : And I consfuL Id llie rcgistrntiDii In-n-of in the Books of Council Clause X.—
and Session, or oUrts coiiipfli'iil, I'or jnosL'rvalion ; and tliat all necf^ssary Clause of

execution may i)a.ss on a decree to be inteqioned hereto in coiiinioii form :

'''"'^"' "^^ '^""

And for that purpose, I constitute

my procurators, etc. : Moreover, I hereby desire and require you Clause XI.
and each of you, my bailies in that part liereby Precept of

si)ecially constituted, that upon sight hereof ye pass to the ground of the Sasine.

said lands, and there give and deliver to the said JL or his foresaids

luMit:iliK' slate and sasine, -with real, actual, and corporal possession of All

and Whole the lands and others above disponed, lying and iiesciil>ed as

aforesaid, and here held as repeated brevilatis rauxK, and that by delivery

to the said Ji. or his foresaids, or to his or their attorney or attornies in

his or their name, l)carers hereof, of earth and stone of the ground of the

said lands, anil all other symbols usual and necessary ; and this in nowise

ye leave undone : Which to do, I commit to you, jointly and severally,

"full power by this my jirecept of sasine, dii'ected to you for that eft'ect.

—

In witness whereof, tiiese presents, written on this and the Clause XII.—

preceding pages of stam[ted paper, by A'., clerk to Y., are subscribed by Testing Clause,

me at , the day of one thousand

eight hundred and years, before these witnesses, M. and N.

(See Jurid. Styles, 4th ed., vol. i. 95.)

For tlu! })rt)pui' umlerstaiuUug of the iiuporL of the disposition, as well as

the iufeftment on it, it will be necessary to deal at some length in this article

with the obligation to infeft, the procuratory or clause of resignation, and the

prece})t of sasine. Before doing so, however, the alterations made on the

form of the disp(jsition by successive enactments pri(jr to 187-i may be noticed.

By the Infeftnient Act, 1845 (8 & 9 Vict. c. 35, s. 5), a short form of

the precept of sasine was introduced, which it was optional to use in place

of the older and longer form.

By the Lands Transference Act, 1847 (10 c^- 11 Met. c. 48, s. 1, and
Sched. (A) ), statutory forms of these clauses were introduced: (1) clause

declaring the term of entry
; (2) a clause of obligation to infeft : (o) clause

of resignation ; (4) a clause of assignation of writs
; (5) a clau.se of

assignation of rents
; (6) a clause of oljligation to free and relieve of feu-

duties and casualties due to the superior, and of public burdens; (7) a

clause of warrandice
; (8) a clause of registration for preservation, or for

preservation and execution: and the Act sanctioned of new (9) a precept

of sasine, in the form introduced by the Act of 1845. These forms, the use

of which was not imperative, were declared as operative to all intents as if

they had been expressed in the fuller form then generally in use. Further,

the Act of 1847 made it competent, in cases where lands were held under

any real burdens, conditions, or limitations a])pointed to be inserted in the in-

vestiture, to omit the full mention t)( them if they were referred to as set forth

at fidl length in the recorded instrument, whether of sasine or of resignation a<f

remanentiam, wherein the same were first inserted, or in any recorded instru-

ment of sasine of sul)sequent date forming ])art of the ])rogress of titles of

the lands, the reference being in the form of Schedule (0) of the Act (s. 5).

In conse(iuence of the provisions of tlie Lands Transference Act, 1847,

the disposition thereafter took this form :

—

I, A., heritable proprietor of the lands and others hereinafter Clause I.—

disponed, in consideration of the sum of £ instantly Narrative Clause,

paid to me by B., as the price thereof, and of which I discharge

the Siiid ]>., have sold and hereby seH, alienate, and dispone to Clause II.—

the said B., his heirs and assignees whomsoever, heritably and Dispositive Clause,

irredeemably, All and Whole [here describe tJw subjcctn coaceyed].,
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and my whole right, title, and interest, present and future,

therein, [// the subjects are to be holden under any 'peculiar

burdens or restrictions not already constitMted, these will be here

inserted ; or if already constituted, they may be referred to thus,—
" with and under the real Inirdens, restrictions, provisions, and
ohligations specified in an instrument of sasine in favour of C,

Clause III.— recorded in the Register of Sasines at , on
Term of entry. the day of 18 "] with entry at the term of

Clause IV.— : And I oblige myself to infeft the said B. and his fore-

Obligation to infeft. saids to be holden a me vel de me : And I resign the said lands

Clause V.

—

and others for new infeftment {if there are burdens, etc., say.
Clause of resignation. "with and under the real burdens, restrictions, provisions, and
Clause VI.— obligations before mentioned," or "before referred to," as the case

Assignation of \vrits. ^i^y ^g) . ^^^j J assign the writs, and have delivered the

Clause VII.

—

same according to inventory {or othencise, as the case may be) :

Assignation of rents. ^ri(-| j assign the rents, and I bind myself to free and relieve
Clause yill.— tiie said JL and his foresaids of all feu-duties, casualties,
01.ligations to^reheve ot

^^^^ public burdens: And I grant warrandice: And I consent

Clause IX —Warrandice ^'^ registration hereof for preservation : Moreover, I desire

Clause X.— Registration. 'I'ly notary public to whom these presents may be presented, to

Clause XL— give to the said B. or his foresaids sasine of the lands and others
Precept of Sasine. jibove disponed {if there are burdens, etc., say, "but always with

and under the real burdens, restrictions, provisions, and obliga-

tions before mentioned," or " before referred to," as the case may be).

Clause XII.— —i^ witness whereof, etc. \add a testing clause hi legal form].
Testing Clause.

(See Jurid. Styles, 4tli ed., vol. i., 97.)

In addition to giving the import of the clause of the obhgation to infeft

(s. 2, and see infra), and of the clause of resignation introduced by it

(s. 3, and see infra), the Act of 1847 declared, of the other clauses intro-

duced by it, that the clause of assignation of writs and evidents, unless

specially qualified, should be held to import an alisolute and unconditional

assignation to such writs and evidents, and to all open procuratories and

precepts therein contained, to which the disponer had right (s. 3) ; that the

clause of assignation of rents, unless specially qualified, should be held to

import assignation to the rents to become due for the possession following

the term of entry according to the legal and not the conventional terms,

unless in the case of forehand rents, in which case it should be held to

import an assignation to the rents payaljle at the conventional terms

subsequent to the date of entry (s. 3) ; that the clause of warrandice, unless

specially qualified, should be held to imply absolute warrandice as regards

the lands, and writs and evidents, and warrandice from fact and deed as

regards the rents (s. 3) ; that the oljligation to free from feu-duties, casualties,

aufl puldic l)urdens, unless specially qualified, should lie held to import an

oblio-atiou to relieve of all feu-duties or other duties and services or casualties

])ayable to the superior, and of all pulilic, parochial, and local burdens due

from or on account of the lands ])rior to the date of entry (s. 3) ; and that

the clause of consent to registration, unless specially qualified, should import

a consent to registration, and a procuratory of registration in the Books of

Council and Session, or otlier judges' books competent, therein to remain

for preservation, and also, if for execution, that letters of horning and all

necessary execution should pass thereon upon six days' charge, on a decree

to Ije interponed tliereto in common form (s. 3).

By the Titles to Land Act, 1858 (21 & 22 Vict. c. 76),—which specially

enacted (s. 20) that nothing contained in it should prevent the constitution,

transmission, or completion of land-rights by the forms in use prior to the

passing of the Act,—provided (1) that, immediately before the testing clause

of any mnvcyancc it should be competent to insert a clause of direction in
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LIr- lonii of Sched. (C) annexed lo Ihe Act, specifying the itait (.r parts

of the conveyance which the gianter desired to be recorded in tlie Register

of Sasines (s. o)
; (2) that it slionld not be necessary to insert in any

conveyance a clause oi (jbligation to infeft, or a precept of sasine or warrant

for infeftnient (s. 5) ; (3) that a clause of resignation in any conveyance should

be held to import a resignation in favorem only, unless specially exjjressed

to be a resignation ad rcmancntiam (s. 5) ; (4) that where lands had been

l)articularly described in any prior conveyance or other writ, duly

recorded iii the approjiriate Register of Sasines, they could be described

in whole or in part, in any subsequent conveyance, by sj)ecifyiug the

leading name or names, or other short distinctive description of the lands

conveyed, and tlie name of the county and parish, or sui)posed parish, and

referring to the particular description contained in the prior conveyance,

or otlier writ so recorded in the form of Sched. (L), No. 1 (s. 15) ; and

(5) that, where several lands were comprehended in one conveyance in

favour of the same person or pers(nis, it slKjuld be competent to insert a

clause in the conveyance declaring that the whole lands conveyed, and

therein particularly described, should be designed and known in future by

one general name to be therein specified, and allowed reference to be

made thereto in subsequent conveyances, the clause of reference being in

the terms of Sched. (L), No. 2, annexed to the Act (s. 16).

Sec. 15 of the Act of 1858 was repealed by sec. 34 of the Titles to Land

Act, 18G0 (23 & 24 Vict. c. 143) ; and the latter Act enacted that where any

lands held or not held burgage had been particularly described in any prior

conveyance, discharge, or other deed or instrument duly recorded in the

appropriate liegister of Sasines, it should be competent to describe the lands

in whole or in part by specifying the name of the county, and where the

lands were held burgage the name of the burgh and county, in which they

were situated, and referring to the particular description contained in such

prior conveyance, or other deed or instrument so recorded, the reference

being in the form of Sched. (H), No. 1, of the Act.

The Titles to Land Consolidation Act, 1868 (31 & 32 Vict. c. 101),

repealed in toto the Lands Transference Act, 1847, and the Titles to Land

Acts, 1858 and 1860 (s. 4), but re-enacted, with variations, the provisions of

these Acts so far as the form of the disposition is concerned. By sec. 5 of

the Act of 1868, it is enacted that it shall not be necessary to insert in any

conveyance of lands in Scotland not held by burgage tenure {a) a clause of

obligation to infeft, or ih) a precept of sasine, or (c) a warrant of infeftment

;

and" that, in any conveyance of such lands in which all or any of the

following clauses are necessarily or usually inserted, (a) a clause declaring

the term of entry
;
{h) a clause expressing the manner of holding ;

(c) a

procuratory or clause of resignation
;
{d) a clause of assignation of writs

and evidents ;
{c) a clause of assignation of rents ; (/) a clause of obhgation

to free and relieve of feu-duties and casualties due to the superior, and of

l)ublic burdens; {g) a clause of warrandice; and (/;) a procuratory or

clause of registration for preservation or for preservation and execution, it

shall l)e eoni]>ctent to insert all or any of such clauses in the form of No. 1

of Sched. {W) annexed to the Act; and that all or any of such clauses, if

so inserted in any such conveyance, or in a conveyance dated after the 30th

September 1847, shall have the meaning and eftect assigned to them in the

6th and 8th sections of the Act, and shall be as valid as if the same had

been expressed in the fuller mode or form generally in use prior to the 30th

September 1S47,— /.<'., the date from which the Lands Transference Act,

VOL, jv. 17
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1847, came into operation. The form of Sched. (J>), Nu. 1, is given

hereafter. Sec. 6 of the Act of 1868 deals with the import of the clause

expressing the manner of holding, and sec. 8, after dealing with the import

of the clause of resignation, enacts : (1) that the clause of assignation of

writs and evidents in the form of Sched. (B) shall, unless specially qualified,

be held to import an absolute and unconditional assignation to such writs

and evidents, and to all open procuratories, clauses, and precepts, if any, and

as the case may be, therein contained, and to all unrecorded conveyances to

which the disponer has right
; (2) that the clause of assignation of rents in

the form of the schedule shall, unless specially qualified, be held to import

an assignation to the rents to become due for the possession following the

term of entry according to the legal and not the conventional terms, unless

in the case of forehand rents, in which case it shall be held to import an
assignation to the rents payable at the conventional terms subsequent to

the date of entry
; (3) that the clause of warrandice in these forms shall,

unless specially qualified, be held to imply absolute warrandice as regards

the lancls, and writs and evidents and warrandice from fact and deed as

regards the rents
; (4) that the clause of obligation to free and relieve from

feu-duties, casualties, and public burdens in form No. 1 of Sched. (B)

shall, unless specially qualified, be held to import an obligation to relieve

of all feu-duties or other duties and services or casualties payable or

prestable to the superior, and of all public, parochial, and local burdens due

from or on account of the lands conveyed prior to the date of entry ; and

(5) that the clause of consent to registration in the two forms given in the

schedule shall, unless specially qualified, have the meaning and import and
effect assigned to them in the loSth section of the Act. The short clauses

of consent to registration for preservation, and for preservation and
execution, contained in form No. 1 of Sched. (B), when occurring in any
deed or conveyance under the Act, or in any deed or writing or document
of whatsoever nature, and whether relating to lands or not, import, unless

specially qualified, a consent to registration, and a procuratory of registra-

tion in the Books of Council and Session, or other judges' books competent,

therein to remain for preservation, and also, if for execution, that letters

of horning and all necessary execution shall pass thereon upon six days'

charge on a decree to be interponed thereto in common form (s. 138).

Further, the Act of 1868 made it unnecessary in any conveyance or deed

of or relating to lands to insert ad longum the real burdens or conditions,

or provisions or limitations under which they are held, although these are

appointed to be inserted in the investiture of the lands, provided the same
are in such conveyance or deed specially referred to as set forth in full

length in the conveyance or deed of or relating to such lands, recorded in

the appropriate Eegister of Sasines wherein the same were first inserted, or

in any such conveyance or deed of subsequent date so recorded, and form-

ing part of the progress of titles of tlie lands conveyed, such reference

being made in the terms set forth in Sched. (D) annexed to the Act
(s. 10). The Act also provided that in all cases where any lands had
been particularly described in any prior conveyance or deed of or

relating thereto, recorded in the appropriate Kegister of Sasines, it should

be sufficient in describing them to specify some leading name or names,

or some distinctive description of the lands as contained in the titles

thereto, and to specify the name of the county, and, where the lands

were held by burgage tenure, or by any similar tenure, the name of the

burgh and county in which they were situated, and to refer to the

particular description of such lands as contained in such prior conveyance
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or deed so rccdidi'il in ihr t'orm set i'nitli in Sdird. (E) annexed to the

Act (s. 11). Tlie Act autlioriHes the iuseition, iniiuediiitely before tlie

testiii"' clause of any convevaiice of lauds, a clause of direction in the fc^rni

of No. 1 of Sched. (F) annexed to the Act (s. 12), sijccifying the part or

l)artH of the conveyance which the granter thereof desires to be recorded in

the Eegister of Sasines, ami makes it conipeteut, where several lands arc

comprehended in one conveyance in favour of the same iierson or persons,

to insert a clause in the conveyance declaring that the wIkjIc or part of

the lands conveyed and therein particularly described shall be designed and

known in future l)y one general name, to be therein specified (s. l."3).

2. ILidunj and Iiiqwrt of {a) Obli>/a/lu/L lu Infijl, ((ml Manner of Holdiiuj

;

(b) Procumtory or Clause of llcsvjnation ; and (c) Preccjit of Sasinc.

(a) OUujation to Tnfeft, and Manner of Holdiwj.—Whilst it was lawful

for a vassal to grant sub-feus in the absence of a clause in his feu-right

})rohibiting subinfeudation (see Feu-Ciiakteh), the rule in early times was

that he could n(jt transmit his feu so as to substitute a stranger in his

place without the consent of the superior, but this rule was first modified

and then abolished. It will be observed, Irnm ihf furm of the disposition

in use bef(jre the Lands Transference Act, 1847, that the disp(»ner, in

the obligati(»n to infeft, obliged himself to infeft the disponee l)y two

manners of holding, " one thereof to l)e liolden of me and my foresaids in

free blench, for payment of a ])enny Scots in name of Idench-farm, at

Whitsunday yearly, upon the ground of the said lands, if asked only,

and freeing and relieving us"— i.e. the disponer and his predecessors,—"of

all feu-duties and other duties and services cxigilile out of the said lands

and others by our superiors thereof." This part of the obligation to infeft

was called the de me holding, and, as will lie observed, it stipulates for

a blench-duty to the disponer, and " in every part evinces its purpose as

merely elusory, in order to eftectuate a subordinate holding without

creating any sul)stantial estate of superiority in the disponer" (Menzies,

641). Ikit in addition to granting to his disponee a de me holding, the

disponer granted him an a' mc holding, thus expressed in the clause of

obligation to infeft: "and the other "—that is, the other holding—" of the

said infeftments to be holden from me and my foresaids of and under our

said superiors, in the same manner that I, my predecessors and authors,

held, hold, or might have holden the same, and that either by resignation

or confirmation, or l)oth, the one without prejudice of the other."

The holding a mc vel de nie, as it came to be called, had its origin in a

device to evade the rule that a vassal could not, inrifo siiperiore, A-oluntarily

alienate his lands so as to substitute a new vassal in his place. Prior to the

seventeenth century, when it was the object of a seller and a purchaser not

to create in perpetuity the relationship of su])erior and vassal Itetween them,

but to give at once security of title to the purchaser, with jtower to him to

substitute himself sooner or later in the seller's place, the seller granted two

separate deeds to the purchaser. Of these two deeds, the one was called a

charter de mc, because it liore that the lands were disjioned to be held of

the stAhv, i.e., de mc\ and the other was called a charter « ?»r, beci\use it

bore that the lands were disponed to be held of the seller's superior, i.e., a

me, or, as it is sometimes put, a me de supcriore meo. On obtaining these

two deeds, the seller expede and recorded an instrument of sasine, the form

of which was such that it could lie referred either to the holding de we in

the one deed or to the holding a me in the other: and the infeftment thus

taken gave him, until it was confirmed by the superior, a title to the lands,
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which was vaUd against the seller and his subsequent disponees as well as

his creditors, but created a mid-superiority in his favour. In other words,

the infeftment, until confirmed, was ascribed to the dc me holding, and tlie

result was this : {a) a real right to the lands was vested in the purchaser
;

(h) a fee of mid-superiority was created in favour of the seller
;

(r) the seller

remained the vassal of his^ own superior, and liable to him for the prestations

of the feu ; and {d) the purchaser's superior was the seller, the purchaser,

however, being liable to relieve the seller of the annual prestations exacted

from the seller by his superior. Ihit tlie infeftment, when confirmed by

tlie seller's superior, completely divested the seller of everything, and placed

the purchaser in his room as' vassal in the lands ; and, after confirmation,

the infeftment was ascribed to the a mc holding, and the deed with the dc

?/((' holding was dropped from the progress of titles. The confirmation of

the infeftment had accordingly these etiects : (a) to extinguish the fee of mid-

superiority in the seller created by the infeftment de mc, and thereby to

extinguish the relationship of superior and vassal which had subsisted between

the seller and the purchaser
;
(b) to extinguish the relationship of superior

and vassal between the superior of the seller and the seller, and thereby to

end the seller's liability for implement of the prestations of the feu ;
and

(c) to substitute the relationship of superior and vassal between the seller's

superior and the i)urchaser in lieu of that relationship which had subsisted

lietween the superior and the seller, and, as a consequence, to make the

purchaser liable to the superior in implement of the prestations of the feu.

The separate charters dc mc and a mc, granted by a disponer to a

disponee, gave place, at least as early as the beginning of the seventeenth

century, to one deed—the disposition with an alternative manner of holding,

a mc fcl dc mc, with a i)recept of sasine applicable to either h(^lding. The

infeftment on such a disposition, until it was confirmed Ijy the superior,

gave the disponee a valid title to the lands, with the disponer as his

immediate superior; and the infeftment, when confirmed, substituted the

disponee as a vassal in room of his disponer. The infeftment, until con-

firmed, had the same effect as regards the disponee and the disponer as

infeftment on the deed with the dc mc holding formerly had; and the

infeftment, when confirmed, operated in the same way as regards the

disponer and the disponee as the confirmation of the superior did when two

charters, the one dc ntc and the other a mc, had l)een used. The infeftment

on the indefinite precept of sasine was termed Ijase until confirmed, and

public when confirmed (Bishoj} of Aberdeen, 1680, M. 8011, 3012, 2 Boss'

L. C. 1; Bellcndcn, 1825, 2 Koss' L. C. 2: Both well, 1687, 2 Koss' L. C. 15);

and, after confirmation, the disponee was not entitled to nnpute his infeft-

ment to other than the a me liolding {Chancellor, 1688, M. 3012 ;
Bothwell,

1687, M. 3012).

The clause of obligation to infeft by two separate manners of holding,

i.e., dc me and a me, continued in use until the commencement of the Lauds

Transference Act, 1847. That Act intr«xluced a new form of the clause of

obligation to infeft, which ran thus :
" And I "—that is, the disponer—

" oblige myself to infeft the said [here insert the name of the disjmice] and

his foresaids, to be holden a me [or de me or a me vel de me, as the case

may be] " (s. 1, and Sched. (A)); and the Act declared of the clause of obligation

to infeft in the form which it introduced, that if it should be limited to an

obligation to infeft a me only, it should be held to imply an obligation on

the disponer to infeft the "disponee, and his heirs and assignees, in the

subjects conveyed, upon their own expenses, to be holden from the disponer,

and his heirs and successors, of and under their immediate lawful superiors,
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in llie same manner as the disponer himself, or his predecessors or authors,

lield, hold, or might have holden the same, and that either hy resignation

(U- confirmation, or both, the one without ])rejudice of the other; and that

the (ilause of ohligation to iiifeft, if granted to be holdan a mc tcI de mc,

should be held tn imply an nbligaiidii on the disponer to infeft the disponee,

and his heirs and successors, ui)on their own ex])enses, by two several

infeftnu-nts and manners of holding, one thereof to be holden of the disponer

and his heirs and successors in free blench, for ])ayment of a jtenny Scots

in name of Idench-farm, at Wbitsumlay yearly, u])nii tlu^ ground of the

lands, if asked only, and freeing and iclic\ ing him and them of all feu-

duties and other duties and services exigible out of the said lands and others

by their immediate lawful superiors thereof; and the other of the saiil

infeftments to be holden from the granter and his fore«iids of and under

their immediate lawful siiperiois, in the same manner as the granter, or his

predecessors or authors, belil, hold, or might have holden the same, and

tliat either by resignation or (onlirmalion, or Ixtth, the one without ]tre-

judice of the other (s. 2). ll will be noticed that the short clause of obligation

to infeft introduced by the Act of 1.S47 imported what the older form of

tiie clause expressed.

The Titles to Land Act, 1858, rendered it unnecessary to insert in any

conveyance a clause of ol)ligation to infeft, and declared that if land should

be dis\)oned to l)e held a mr only, or a me tcl de me, the clause so expressing

the manner of holding should imply that the lands were to l)e held in the

numner expressed in the J.ands transference Act, 1847, with reference to

obligations to infeft a mr or a mc rrl de me respectively (s. d). The Act of

1858 also declared that where no holding was expressed, the conveyance

should be hehl t(» imply that the lands were " /" he /widen in the same

manner in. whieh the ijranter of the eoniri/anee held or mujhthave held the

same" (s. 5) : but theTitles to Land Act, 'i860, declared that the words in

italics should l)e construed t(^ mean that the lands were to be held a me rel

de me where the investiture of lands contained no ])rohil)ition against sub-

infeudation, or against an alternative holding, and " me only where the

investiture contained such i)rohibition, and provided that, where the investi-

ture contained such ])rohibition, the conveyance or instrument should, if an

entry in the lands therein si)ecilied or thereby conveyed was expede with the

superior within twelve months from the date of such conveyance or instru-

ment, have the same preference in all repects from the date of recording in

the appropriate Register of Sasines tin* conveyance or instrument as if the

same contained an a me eel de mr holding, and the iuNcstiture did not

contain any prohibition against subinfeudation, or against an alternative

holding (s. 30).

liepealing the Lands Transference Act, 1847, and the Titles to Land

Acts, 1858 and 1860, the Titles to Land Act, 1868, re-enacted the provision

in the xVct of 1858 that it should not be necessary to insert in any convey-

ance of lands a clause of obligation to infeft (s. 5), and gave a form of the

clause expressing the manner of holding. This clause, which was introduced

into the disposition immediately after the clause declaring the term of

entry, ran thus :
'" To Ijc holden the said lands and others [or subjects]

a me [or a me vcl de me, as the case maybe J' (s. 5, Schcd. (B) No. 1).

Sec. 6 of the Act, dealing with the import of the clause expressing^ the

manner of holding, and repeating the ])rovisions contained in sec. 5 of the

Act of 1858 and sec. ;'.6 of the Act of 1860, enacted

—

If the lauds have been or shall be convoyed to lie holden a me only, the clause so

expressing the manner of holding shall iin]iiy that the lands are to he holden from the
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grauter of aud under his immediate lawful superiors, iu the same maimer as the granter

or his predecessors or authors held, hold, or might have holden the same, and that the

title of the disi)onee mav be ct)iui)leted either liy resignation or tontirmation, or both,

the one without prejudice of the other, and if the lands shall be disponed to l>e holden

a me vd de me, the clause so expressing the manner of holding shall imply that the lands

are either to be holden of tlie granter in free blench, for j.ayment of a penny Scots in

name of blench-farni, at Whitsunday yearly, u]>on the ground of the lands, if asked only,

and freeing and relieving the granter of "all feu-duties and other duties and services

exif^ible out of the said lands by his immediate lawful superiors thereof, or to be holden

from the granter of and imder" his immediate lawful superiors, in the same manner as

the granter or his i)redccessors or authors held, hold, or might have holden the same,

and that the title of the disponee may be completed either by resignation or confirmation,

or both, the one without prejudice of the other, and where no manner of hokling is

expressed the conveyance shall be held to inqily that the lands are to be holdi-n in the

same manner as if the ctmveyance contained a clause expressing the manner of holding to

be a me vd de me, where the titles of the lands containnoprohiljition against subinfeudation,

or against an alternative holding, and as if the conveyance contained a clauseexpressing the

manner of holding to be a me, wdiere the titles contain sucli prohi1)itions, or either of them

:

Provided always, that where the said titles contain such prohil)itions, or either of them,

the conveyance shall, if an entry in the lands therein specified or thereby conveyed be

expede with the sui)erior within twelve months from the date of such conveyance, have

the same preference in all respects hum the date of recording the conveyance or any

instrument thereon in the appropriate Register of Sasines, as if such conveyance contained

a clause expressing the manner of holding to l)e a me vel de me, and the titles did not

contJiin any prohiljition against subinfeudation or against an alternative holding: And
provided always, that nothing contained in tliis Act shall be construed to take away or

impair any of the rights and remedies competent to a superior against his vassal lying

out unentered.

The fullowino- ])()int,s are wortliy of note in connection with the clause

of obligation to infeft and manner of holding: (1) Prior to the Titles to

Land Act, 1858, an a mr holding only was implied in a disposition contain-

ing no holding {Bitchan, 1678, M. 2258 ; and FcMes, 1825, 4 S. 290).
_

A
de me holding had to Ije ex])ressed, and was not inferred from an obligation,

e.g. to infeft tlie disponee " Ijy two infeftments and manners of holding,

and that either Ijy resignation or confirmation, or both, the one without

prejudice to the other " {Pcellc^, supra) ; and if a disposition specified one

manner of holding only, the indefinite precept was construed as directing

infeftment to be given so as to constitute that holding and no other

(PiOicand, 1824, :'. 8. 196). (2) Infeftment in yirtue of a disposition with

an a mc holding, express or implied, did not, until followed hy confirmation,

divest the disponer or invest the disponee, i.e. such infeftment, without

confirmation, was, before 1858, null {Hovxind, mjrra: rcchlr.% supra;

Menzies, 629). (o) After the Titles to Land Act, 1860, till the com-

mencement of the Conveyancing Act, 1874, when a disposition contained no

manner of holding, an a me vel de me holding was implied in cases in which

the titles of the lands contained no ].roliil)ition against subinfeudation or

against an alternative holding : but an a me holding only was implied in

cases in which the titles contained such prohibitions, or either of them, the

conveyance in this case, however, having the same preference in all respects

from the date of infeftment thereon as if the conveyance contained a clause

expressing the manner of holding to be a me vel de me, and the titles did

not contain any prohibition against subinfeudation or against an alternative

holding, in the event of an entry in the lands being expede with the

superior within twelve months from the date of the conveyance (31 & 32

Vict. c. 101, 8. 6). Notwitlistanding this provision regarding the effect of entry

within twelve months from tlie date of a conveyance implying an a mr liolding

on account of a prohiljition against siil)infeu(lation or against an alternative

holding, tlie law seems to have Ijcen that if a second conveyance was granted
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of tlie .same lands to a hond fide third party, who obtained entry before the
holder of the lirst conveyance, the first dispouee could n(jt, even within the
twelve months, expede an entry at all, because tlie entry of the second
disponee completely divested the disponer (Bell, Led. i. G88). (4) An
alternative holdin^^, not being designed to create a permanent base right,

was not deemed a contravention of a prohibition against subinfeudation
{CoUpiliOun, 18G7, 5 M. 773). (5) When a purchaser of heritage did n(jt

stipulate for an alternative holding, the seller was not bound to grant him
a disposition with such a holding ; for the seller was bound to grant the
purchaser oidy such a disposition as would enal)le him to take his place
under his su[)erior {Miller, 1843, G D. 149). (6) Whilst a holding de me is

still inserted in a feu-right, no holding has been necessary in a disposition

since the commencement of the Conveyancing Act, 1874.

(/>) rroeuraturn, or Clauf>e of Hesujnatlun in Favorcm.—The procuratory
of resignation was a mandate by the disponer (sometimes called the
resigner) authorising the giving back of the lands to the superior thereof,

in order that he might reconvey them to the disponee (sometimes called

the resignatary), to be held of the superior as the disponer himself held
them. This was also the import of the clause of resignation which, after

1847, superseded the procuratory of resignation. The procuratory of

resignation in favorcm is not to be confounded with the procuratory of

resignation ael remancntiam, which was inserted in, inter cdiei, a dis^josition

of property in favour of the superior by his vassal, and authorised the
surrender of the lands into the hands of the superior in order that they
might remain with him. The procuratory of resignation in favorcm,
as the style of the disposition in use before 1847 shows, authorised

procurators to surrender the lands to the
superior or his commissioners for " new iufeftment," i.e. infeftment in

favour of the disponee under the disposition containing the procuratory

;

whereas the procuratory of resignation ael remancntiam authorised

procurators to surrender the lands to the

superior or his commissioners " as in his own hands and for his l)elioof ad
pei-jjctuam remementiam, to the effect that the right of property which stood
in my "

—

i.e. the vassal's
—

" person may be established and consolidated

in the person of the said 15."

—

i.e. the superior—"with his right of

superiority of the same, and remain inseparable therefrom in all time com-
ing." Although procuratories of resignation in favorcm, like procuratories

of resignation ad remancntiam, were usually embodied in dispositions of

property, yet a procuratory of resignation was per se, until the commence-
ment of the Conveyancing Act, 1874, a habile mode of conveying property
to a disponee (Dull', 208, 225 ; Menzies, G24), and a procuratory of resigna-

tion was before 1874, and, it is thought, still is, a competent method of

reconveying a fee of property to the superior thereof. At one time it

was not uncommon to frame deeds of entail in the form of a procuratory
of resignation in favorcm (Duff, 226).

The form of the procuratory of resignation in favorcm having already

been given, its history may now be given. The Lands Transference Act,

1847, made it unnecessary to use the old form. This Act introduced a

clause of resignation in these terms :
" And I resign the said lands and

others for new iufeftment" (s. 1, and Sched. (A)), and declared that such
a clause, in a conveyance by a vassal to a stranger, should be equivalent to a

procuratory of resignation in the terms then in use, and that it, if it were
inserted in a conveyance by a vassal to his superior, should l.te equivalent to
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a procuratoiy of resignation ad rcmanentiam (s. 3). It being found incon-

venient to have a clause of resignation which fell to be read as a clause of

resignation either in favorcm or ad rcmanentiam., according to the nature of

the disposition in which it appeared, the Titles to Land Act, 1858, enacted

that a clause of resignation in any conveyance should be held to import a

resignation in favorcm only unless specially expressed to be a resignation

ad rcmanentiam (s. 5). This Act, however, provided, in order to avoid

inconvenience in cases where a clause of resignation in the form intro-

duced by the Act of 1847 had been inserted in conveyances in favour of

superiors, that nothing contained in the Act should prevent an instrument
of resignation ad rcmanentiam, from being expede, and recorded on a

conveyance theretofore granted, and containing a clause of resignation in

the form authorised by the Act of 1847 (s. 5). Piepealing the Lands
Transference Act, 1847, and the Titles to Land Act, 1858, the Titles to

Land Consolidation Act, 1868, enacted that in any conveyance of lands

in Scotland not held by burgage tenure in which a procuratory or clause

of resignation w^as necessarily or usually iuserted, it should be competent
to insert a clause in this form :

" And I resign the said lands and others

[or subjects] for new infeftment or investiture " (s. 5, and Sched. (B),

No. 1), and declared that a clause for resigning lands in tliis form should

be held and taken to be equivalent to a procuratory of resignation in

favorcm only in the terms in use prior to the 30th Septeml^er 1847, unless

specially expressed to ]je a resignation cul rcmanentiam, in which case it

should be equivalent to a procuratory of resignation ad rcmanentiam
according to the form in use prior to that date (s. 8).

In connection with the procuratory and the clause of resignation in

favorcm, these points should be kept in view: (1) that they were impliedly

abolished by the Conveyancing Act, 1874, which renders incompetent
the granting of charters or writs of resignation ; Ijut that, pri(jr to 1847, a

procuratory of resignation in favorcm, and, after 1847, till the commence-
ment of the Conveyancing Act, 1874, either a procuratory or a clause of

resignation in favorcm was an essential in a disposition when the disponee
desu'ed to enter by resignation

; (2) that, although at common law both
procuratories of resignation and precepts of sasine fell by the death of either

granter or grantee, the Statute 1693, c. 35, provided that procuratories of

resignation, as well as precepts of sasine, might be executed after the death
of the parties in whose favour they were made, on condition that instruments
of resignation and sasine taken after the death of either party expressed the

titles of those in whose favour the resignation w^as made and to whom the

sasine was granted, and that the same were deduced therein, and that the

Infeftment Act of 1845, wliich al)olished instruments of resignation in

favorcm provided that such deduction should be made in the charter of

resignation (s. 9) ; and (3) that a procuratory or clause of resignation

in favorcm granted by a person base infeft was not a valid warrant for

resignation, until his base infeftment was expressly or constructively made
public by his superior.

(c) Precept of Scmne.—The precept of sasine will be fully dealt with in

treating of the feu-charter, and it is only necessary in this article to note
one or two facts connected with its history. The precept of sasine was a
mandate by the disponer to give his disponee delivery of the lands, and
w'as the executive clause of a feu-right and one of the executive clauses of

the disposition. Before the Infeftment Act, 1845, the prece])t of sasine

required the disponer's bailie to give to the disponee heritable state and



DISPOSITION 2G5

sasiue, but by that Act a shorter form of the precept was authorised, ])y

wliich tho (lisponer desired any notary ])ubHc to give sasiue to liis disjjouee.

The form of prece})t of sasiue aulhurist-d l)y the Act of 1845 was rei)(.'ated

by the Lands Transference Act, 1847, and the precej^t of sasiue, either in

the form in use befcjre 1845, or in the form authorised by both tlie

lufcftment Act of 1845 and tlie Liinds Trausfereuce Act, 1847, can still

be inserted in a dis|)Osition or a feu-riglit, although its insertion is not

essential. For the Titles to Land Act, 1858, made it unnecessary, after

1 October 1858, to cxpede and record an instrument of sasiue on any

conveyance of lands; and declared that it should be suflicieut for the

person or persons, in wliose favour a cr)nveyance was granted, instead of

expeding and recording such an instrument of sasiue, to record tlie con-

veyance itself, with a warrant of registration thereon, in the ai)i»ropriate

llegister of Sasines (s. 1). The Titles to Dind Consolidation Act, 18G8,

also declared that it should not he necessary in any conveyance of lands

to insert therein a precept of sasiue (s. 5). Although the absence of a

precept does not now prevent the disponee from taking infeftment

either by recording the conveyance or by expeding and recording a

notarial instrument, yet if a conveyance contains no precept of sasine,

infeftment under it cannot be taken l)y means of an instrument of

sasine, whether in the form in use prior to the Infeftment Act of 1845,

or in the form authorised by that Act. It has already been pointed

out tliat prior to the Conveyancing Act, 1874, a procuratory or a

clause of resignation was essential to a disposition in the event of the

disponee desiring to complete his title to the lands by resignation

;

but it f(jllows from what has been said regarding the precept of sasine,

that after the Titles of Laud Act, 1858, a disponee holding a disposition

containing no precept of sasine could take infeftment in the property in

virtue of "his disposition, and then enter by confirmation with the superior

of the lands.

3. Completion of Dhponccs Title hy Confirmation or hy Bemjnntion

prior to the commencement of tlie Convcijancing Act, 1874.

In dealing with the Feu-Charter it will be shown that all that a grantee

under a feu-right had to do prior to 1858, in order to complete his title to

the lands conveyed to him, was to take infeftment in virtue of the precept

of sasine contained in the feu-right, and that he could after 1858 complete

his title by recording the feu-right with a warrant of registration in his favour,

even although it did not contain a precept of sasiue. This arose ixom the fact

that his infeftment proceeded on a warrant granted by the superior of the

lauds, and therefore required no confirmation. But prior to the Convey-

ancing Act, 1874, a disponee under a disposition, as opposed to a feu-riglit,

required the intervention or recognition of the superior of the lands in

order to complete his title, and thereby place himself in the position of a

vassal. Such recognition or intervention was embodied in a charter or \\ rit

of confirmation, which was obtained from the superior by the dis]ionee

after his infeftment, or in a charter or writ of resignation, or, it might be,

a combined charter of resignation and coutiruiatiou, which was obtained

by the disponee before he took infeftment.

Tho next few pages relate chiefly to charters and writs of confirmation,

and cliarters and writs of resignation, and coml)ined charters of resigna-

tion and confirmation; but let it be said here that a disponee under

a disposition containing an a me or an a me vcl de me holding took infett-

ment on his disposition exactly in the same way as the grantee ol a
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feu-charter did. Thus, suppose A., an entered vassal, disponed lands to

B. in 1844, by a disposition containing an obligation to infeft and an

alternative manner of holding, a procurator}' of resignation i7i favorcm, and

a precept of sasine, B. could take infeftnient in the lands exactly as if he

had been a disponee under a feu-charter containing a de mc holding and a

precept of sasine. There would, however, be this difference between the

infeftment under the disposition and under the feu-charter, that B.'s

infeftnient under the disposition required, in order that his title might be

quite complete, and that he might be substituted as a vassal in A.'s (his

disponer's) place, to be contirmed by the superior of the lands, whereas the

infeftment under the feu-charter was complete, because the disponee

under the charter was to hold in perpetuity of his disponer, as opposed to

his disponer's superior. Accordingly, in the case supposed, B. could in

1844 take infeftment in the lands contained in liis cHsposition by these

steps : (ft) symbolical delivery on the lands
;

{h) the expeding of an

instrument of sasine in the form in use prior to 1845 ; and (c) the recording

of the instrument within sixty days of its date in the CTcneral Eegister of

Sasines, or in the Particular Register of Sasines applicaljle to the lands.

These steps gave B. a base infeftment in the lauds, which had to be

followed by a charter of confirmation in his favour from his disponer's

superior to complete his title so as to place him in his disponer A.'s

place. If, however, B.'s disposition, in the case supposed, had contained

only an a mc lujlding, infeftment would not have given him a real right in

the land until followed by confirmation.

It is well to explain that a cliarter of resignation before the commence-
ment of the Titles to Land Act, 1858, contained a precept of sasine, in vii'tue

of which the disponee (or resignatary) took infeftment in the same way as

he did in virtue of a precept of sasine in a feu-charter or a disposition.

Thus, to take the case supposed in the preceding paragraph, if B. desired to

make up his title by resignation instead of confirmation, he, in virtue of the

procuratory of resignation contained in the disposition in his favour, could,

e.g., in 1844, have obtained a charter of resignation from his disponer's

superior. This charter of resignation contained, inter alia, a clause of

tenendas to the effect that the lands were to be held of the granter of the

charter, and a precept of sasine. In virtue of this precept of sasine, B.

took infeftment Ijy tlie same steps as he would have used had he taken

infeftment under the precept of sasine in the disposition, viz. : («) sym-

bolical delivery on the lands
;
(h) the expeding of an instrument of sasine

in the form in use prior to 1845 ; and (c) the recording of the instrument

within sixty days of its date in the General Pegister of Sasines, or in

the Particular Register of Sasines applicable to the lands. This procedure

gave B. infeftment in the lands, and tlie eff'ect of it was at once to sub-

stitute B. in the room of his disponer as vassal in the lands.

The history of {a) charters and writs of confirmation, and (h) charters of

resignation, combined charters of resignation and confirmation, and writs

of resignation, requires notice in dealing with the subject of the completion

of a disponee's title.

(a) Cltartcrs and Writs of Confirmation.—When a disponee of lands

after a base infeftment in his favour completed a title by confirmation, he,

as already stated, obtained, before the commencement of the Titles to

Land Act, 1858, a charter of confirmation, and after the commencement of

that Act, until the commencement of the Conveyancing Act, 1874, either

a charter or a writ of confirmation, the granter of the charter or the writ

being the su})erior of the lands.



DISrO^^ITIOX 267

The form of the charter of confiriiiatioii in use jaior to tlie Infeftiiieiit

Act, 1845, often contained tliese i)artK : (1) narrative chiuse : (2) clause (.f

contirniation
;
{o) clause declaring; conlirniation to he as vahd as if writs

conlirnied had heen engrossed ccrhatim, or as if the contirniation had heen

made and granted hefore the taking of infeftment, and containing dis-

pensation with all defects of the confirmation: (4) W\q tninKhis: (.')) the

rcddrndo; (G) the clause known as the clause sal ro jure cujasldnt (" reserving

always mv "—i.e. the superior's—" own rigiit, and the right of all otliers,

as accords of law"); (7) clause of registration for preservation; and (8)

testing clause. (See //mW. .%/r.s, :^>rd ed., i. oGl : Dull', 212.)

The operative clause in the character of continuation was the conlirming

clause, which, with tiie testing clause, and nothing else, would have given

the deed full efficacy. The coiilirming clause, he it ol)served, either

confirmed the lands," and the transmissions and relative infeftments

suhseiiuent to the last puhlic infeftment, or, without confirming the lands

specially, confirmed the transmissions and relative infeftments, the

description of the lands in this case heing introduced hy way of narrative.

{Jurid. Styles, 3rd ed., i. 5G:5.)

Finical ohjections to the terms in which a deed was identified^ in a

charter of confirmation were disregarded {Adam, 12 June 1810, F. C).

Confirmation in general terms of all writs was in one case held ellectual,

and the argument repelled that the charter of confirmation required to

specify the deeds confirmed {Drummond, 1793, M. 6936 ;
affd. 1797, M. 6930).

At one time it appears to have heen commmi to confirm the disposition,

together with the precept of sasine therein insert, and instrument of sasine

following or to follow thereupon (Dulf, 219). Prohahly confirmation of a

disposition jnior to infeftment would have l)een effectual (Bell, I'd. ii.

734); hut confirmation Ijcfore infeftment was unknown in practice even in

!Mr. nuffs time.

The Infeftment Act, 1845, diil not deal in any way with entry hy con-

firmation : hut the Lands Transference Act, 1847, first conferred on heirs

and disponees the same right to compel superiors to enter them^hy

confirmation as the Act 20 (leo. ii. c. 50 gave them, after 25 :March^ 1748,

to compel entry hy resignation (s. 6). Long hefore the Lands Transference

Act, 1847, was passed, entry hy confirmation was, however, very common,—so

common, indeed, that Mr. '])u"tf, writing in 1838, expresses the opinion that

an entry hy confirmation might have heen insisted on in cases where the

superior could (pialify no interest to refuse it (Duff, 214). The binds

Transference Act, 1847, enacted that where any charter of confirmation,

whether granted hy Her Majesty or her royal successors, or hy the Prince

of Scotland, or hy a suhject-superior, should confirm the lands therein

contained themselves, and the instrument of sasine thereon in favour of the

person receiving such charter, such charter might he exin-essed in the form

set forth in Sched. (D) annexed to the Act, and that in whatever hahile form

expressed, it should he held to confirm in favour of such person, so far as

regards such lands, the whole dispositions and instruments of sasine, and

other deeds, instruments, and writings of and concerning the same necessary

to he confirmed in order to complete such person's investiture in the lands

as immediate vassal of such superior, although such deeds, instruments, and

writings might not be enumerated in the charter (s. 7).

The Titles to Land Act, 1858, first introduced the writ of confirmation

and the writ of resignation, liy the Act it was ]irovidcd tliat where lands

were held of a subject-superior, and a confirmation of any deed or

instrument of sasine "recorded in the ap]iropriate Register f»f Sasines was



268 DISPOSITION

required, it should be competent for the superior to confirm such deed or

instrument by a writ of confirmation to be written tliereon in the form of

Sched. (E), and that the confirmation so granted should be as efl'ectual as

a charter of confirmation according to the law and practice existing at the

date of the Act (s. 7). The superior, if required, was bound so to confirm,

provided that the party requiring confirmation was entitled to demand an

entry by confirmation, and produced, if required, to the superior a charter

or other writ showing the fcncndas and rcihhiulo of the lands contained in

the deed or instrument to be confirmed, and also at the same time paid or

tendered to tlie superior such duties or casualties as he miglit Ije entitled to

demand (s. 7). Confirmation so granted, the Act declared, slumld be held

to confirm the whole prior deeds and instruments necessary to be confirmed

in order to complete the investiture of the party ol^taining confirmation

(s. 7). Similar provisions were l)y the Act made applical)le to lands held

of the Crown or Prince and Steward of Scotland (s. 0).

The Titles to Kand Act, 18GS, repealed the provisi(Uis from 1S47 onwards

above set forth, but in substance re-enacted the provisions which it repealed.

By sec. 97 of the Act of 1868 it was enacted:

—

"Where any person is or shall Ije infet't in lands hokU-n of a suhject-supi.'rior upon a

conveyance or deed of or relating to such lands granted l)y or derived from the person

last entered with the superior and infeft, or granted by or derived from a person whose

own title to such lands is capable of being made public by contirmation according to the

existing law and practice, which conveyance or deed shall contain an obligation to infeft

a me or a me vel de me, or shall contain a clause expressiiig the manner of holding to be a

me or a me vel de me, or shall imply that the manner of holding is a me or a me vel de me,

or ni)on any conveyance or deed which under this Act or any of the rejiealed Acts shall be

equivalent to or have the effect of sucli a conveyance, it shall be lawful and competent

for such person, upon production to the Lord Ordinary on the Bills in the Court of

Session of his infeftment, whether the same shall consist of such conveyance or deed

itself, with a warrant of registration thereon in liis favour, reconled in the appropriate

Register of Sasines, or of an instrument or instruments in his favour, a^iplicable to sucli

lands, following on such conveyance or deed, and recorded in the approjiriate Register of

Sasines, and warrants of the same, and upon showing the terms and conditions under

which the said lands are holden of the superior thereof, to obtain warrant for letters of

horning to charge the superior to grant in favour of such person a writ or charter ot

confirmation in the same way and form as is provided and in use for compelling entry

by resignation : Provided always, that the charger shall at the same time pay or tender to

such superior such duties or casualties as he is l)y law entitled to receive upon the entry

of the charger, and that it shall be lawful for every such superior to show cause why he

ought not to be compelled to give obedience to such charge by presenting a note of

suspension to tht; ("ourt of Session in the usual manner.

Tiie Act of 1808 also authorised a person recpiiring confirmation, and

entitled to demand an entry thereby, to demand from the superior either a

writ of confirmation in the form given in Sclied. (V), Xo. 1, of the Act,

which was engrossed on the recorded conveyance, or deed, oi' instrument

constituting his infeftment ; or, in his option, a charter of confirmation in

the form given in tlie Sched. (V), No. 2, annexed to the Act (s. 98).
_

But,

as under the Act of 1858, such person had to produce to the stiperior, if

required to do so, a charter or other writ showing the fenendas and reddeuilo

of tlie lands contained in the writ to be confirmed, in addition to paying or

tendering such duties or castialties as were due to the stiperior ;
and the

superior was entitled to insert or refer in the writ or charter granted by hhn

to th(.' whole clatises, burdens, aud conditions contained in tlie former

charter, in so far as tliey were not set forth at Icugtli or validly referred to

in terms of the Act, or of any of tlie Acts it repealed, in the writ confirmed

(s. 98). Sched. (V), Xo. 1,' which contained the form of a writ of con-

firmation by a subject-superior, r;iii thus :—
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I, A. B. [here insert name and (h'SHjuation of .sv/y^/./Zo/-], lieiuby coiitirm this disposition
[or other deed or conveyance, as the case nuuj be^ in luvoiir of C. IK, u.s viissal in room jiiiij

place of E. F. [here name and desiyn last vassal in the lands] entered 1j\- [here specifij tin-

charter or oilier icrit tnj irhirh the last vassal iras etifrred, iiisfrniuent thereon, if aiiif, and datr of
reijistrafioii in the lietjister of Sasines if recorded], Imt only in so far as consistent with the
[here sj)erifij, or refer to if 'previouslij s)iecifud, a charter or otiier icrit containinij the tenenthis
and redden(h), etc.], and witli my own riglits. [If the reddendo is to he different fro nt that
in the charter or other icrit sjiecified or referred to, or if the v^lssal should desire, sjjecify the
reddcii'lo here.]— In witness whereof [insert a testiiaj clause in usual form],

Sched. (V.), X<). '2, which gave the foijii ul' a charter of contirmation by
a .suhject-superior, was as foHows :

—

I, A. 1j., immediate lawfid superior of the lands and others after mentioned, ilo

liereliy confirm for ever to and in favour of C. ]> [here name the party in wlwse favour the
charter iis (jranted], and liis heirs and assignees whomsoever, heritahly and irredeemaMv
All and Whole [here insert, or refer, as in Sched. (E) or ScJied. {(J), as the case maybe to

the lands to be conjirmed, and if under conditions (f entail or real burdens, etc., insert them or
refer to them as in Sched. (C) or ScJied. {]>), as the case may be], and a [here sijecifu the
deed or conveyance which is to be confirmed in favotir of 0. D., and if the same has be^.n

recorded vith warrant (f rajistridion in liis fironr, add, with warrant of re'dstration
thereon], in fa\our of the said C. J)., recorded in tin- [here describe the rei/ister in vhirh
the said deed or conveyance is recorded], on the day of

, or of whatever other
date or tenor the sjiid dis])osition [or other deed or conrejiance] may he, and that in so far
as relates to the lands and others hereby continued, to be liolden, the said lauds and
others, immediately of me and my successors, superiors thereof, in free blench-farm [or

in feu-farm, as the case may be], for ever, i)aying therefor [here insert </<c reddendo]. And
I consent to the registration hereof for preservation.—In witness whereof [insert a testinn

clause in usual finn].

Ill the granting of all writs aud charters l»y siihj"ect-su]3eriors, the Act of

1808, like the Act of 1858, provided that it should he sutHcient to refer to

the fcncndasiiud reddcnih) of the lands therein contained as set forth at lenf^th,

either in the writ or charter i)roduced to the superior in terms of the Act,
or in any charter or other writ recorded in any public register, and that
subject-superiors should l)e Ih.uikI, if rccjuired, to grant such writs and
charters containing such reference in like manner as they were bound to

grant similar charters according to the forms in use prior to 1 October
1858 (s. 100). Every charter and writ of confirmation, whether from the
Crown or from a subject-sujierior, should, it was enacted, operate a con-
firmation of the whole jnior deeds and conveyances necessary to be confirmed
in order to complete the investiture of the ])erson obtaining the writ or

charter (s. 115). Jlemoving a iloul)t entertained after the ])assing of the
Titles to Land .Vet, 1858, as to whether a writ of contirmation or of resigna-

tion i('([iiii('(l lo lie j)rol)ative, the Act jirovided that they should be
authenticiited in the form required by the law of Scotland in the case of

or<linnry conveyances (s. 114).

With regaril to the elfect of contirmation, the rule was that it operated
retro to the dates of the infeftments confirmed in the absence of a mid-
impediment, notwithstanding the death of Ijotli the disjtoner and the
disponee (M'Doiml/, 170:^, M. 8807, 2 Koss' L. C. 127; Lorkhart, 1837, 16
8. 76, 2 Koss' L. C. 129 ; and see CamphcU, 166:5, :M. l;J02). Tlie retroactive

etlect of confirmation was ])revented by the existence of what was called a

mid-impediment. Thus, .suppose that A., an entered vassal, disponed his

lands first to B., with an a vie rcl dc mv holding, and then to C, with an o

me or an a mc rr! dr )nc holding, that ]>. took base infeftment, but did not
obtain confirmation, and that C afterwards took infeftment and then
obtained a charter of confirmation, the state of the title would have stood

thus : A. would have been entirely divested, B. would have been infeft in tlie
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property, and C. would have been infeft in the mid-superiority created in

favour of A. by B.'s base infeftnient, and the result would have been tliat

B.'s immediate superior would be C, and that the right of C. to the mid-

superiority woiild luue i)reventcd B. from obtaining a charter of contirma-

tion from the person who would have l)een his immediate superior in the

absence of the right in C, which operated as a mid-impediment against

confirmation in B.'s favour. No mid-impediment was created Ijy a superior

granting to a vassal's heir a precept of dare constat, including lands which

had bcLni disponed by the heir's ancestor to a person who had or had not

taken infeftment prior to the ancestor's death. The heir was considered

cadcm jJcrsona cam (hfundo, and the disponee could at any time supersede

the title in the person of the heir, just as he could have superseded that in

the person of his disponer {Fullcrton, 1833, 12 S. 117). An infeftment a

inc unconfirmed, which was carried by a general service, could be renounced,

and the renunciation operated as a mid-imi)ediment to a subsecpient

confirmation thereof {Douglas, 1713, 2 Ross' L. C. 135).

Before leaving the subject of charters and writs of confirmation, it is

proper to mention a form of charter of confirmation which has for a very

long time been obsolete. In the earlier history of our land-rights, sub-

vassals sometimes obtained a document called a charter of confirmation

from their mediate superiors, not in order that they might hold directly of

these mediate superiors, but that, if the right to the lands in their own

immediate superior was forfeited on account of his death or any delinquency

on his part, their subaltern rights might not be involved in the forfeiture

(Menzies, 630 ; Bell, Led. ii. 736).

Q)) Charters of Ilcsignation, Comhined Charters of Ilcsignation and

Confirmation, and Writs of Besignation.—It is conceded by all writers on

conveyancing that transference of feudal rights in land by resignation was

more in accordance with feudal rules than transference by confirmation.

But undoubtedly entry by confirmation became the more common in

practice; nor is the reason for this difficult to find. For not only did

base infeftment in virtue of an a me vcl dc me holding at once give a real

right to the property, but the superior's right to exact an untaxed casualty

on the entry of a singular successor might be pcjstponed by a singular

successor who simply took Imse infeftment. Such a singular successor, so

infeft, could, on the death of the last entered vassal, arrange with his heir

to make up a title to the mid-superiority created in his ancestor's person

by a base infeftment, the heir on entry lieing liable, in the absence of

anything to the contrary in the feu-right, in payment of relief duty

only. The heir was not bound to enter into any such arrangement with a

disponee of his ancestor ; but if he was willing to do so, the superior could

not legally object, although such an arrangement as to the mid-superiority

might result in his obtaining payment of nothiug but relief duty, in

circumstances in which, apart from the arrangement, he would have been

able to exact payment of composition.

Tlie means de^'ised by disponees of enforcing an entry from an unwill-

ing superior, jjrior to 1747, have been alluded to in the article on Confikma-

TiON 15Y A Superior. In that year was passed the Act 20 Geo. ii. c. 50, which

first gave heirs and singular successors of a vassal a statutory right to

compel his superior to enter theui as vassals. The Act of 1747 provided,

inter alia, that any person who should purchase or acquire lands or

heritages, held of subject-superiors, from the former proprietor or vassal

who was duly vested and seized therein, and who should obtain from such

vendor or former proprietor a disposition or conveyance containing a



DISPOSITION 271

'procuratory of resignation in favorem should lie entitled to charge the

superior or superiors in the lands e(jntained in such procurator}' of resigna-

tion to receive or grant new int'ct'tnient to him (ss. 12, l.'i).

Before 1845 the steps in taking entry hy resignation in the case of a

disponee, whose disponer was an entered vassal, were as follows: (1) a

disposition in favour of the disponee, containing, inter alia, a pr<jcurat(;ry of

resignation in his favour; (2) symbolical surrender to the superior, or to

his conunissioner specially appointed, in ])resence of the superior or his

commissioner, and of a notary public and two witnesses, by the disponee's

attorney, by delivery of "staff and baton,"

—

i.e., as custom construed these

words, by delivery of a ])en and redeliveiy thereof to the dispfinee
;

(.!) the

expeding of an instrument of resignation in favorem
; (4) the granting (A a

charter of resignation by the superior in favour of the disponee, which con-

tained a precept of sasine ; and (")) infeftment in favour of the disponee

in virtue of the precept of sasine in the charter of resignation, which infeft-

ment was taken, after symbolical delivery on the lands, by expeding an

instrument of sasine, and recording it within sixty days of its date, either

in the General Eegister of Sasines, or in the Particular Kegister of Sasines

applicable to the lands. With regard to steps (2) and (3) above mentioned,
—i.e. the syndjolical surrender to the superior, and the exjioding of an instru-

ment of resignation in favorem,— it is explained that, in the case of entries

with subject-superiors, the ceremony of symbolical delivery, and the exped-

ing of an instrument of resignation in favorem, had become almost, if not

altogether, obsolete long before 1845 ; that even when such an instrument

was expede, the narrative of the symbolical surrender contained in it was

in most cases fictitious ; and that it was specially decided that a charter

of resignation could not be validly objected to although no such instrument

had ever been expede {Benton, 1848, 11 D. 37, 2 lioss' L. C. 146). The

form of the charter of resignation in use prior to 1845 was as follows:

—

Be it known to all men, by this present charter, that I, A., imme- Clause I.—

diate lawful superior of the lands and others after mentioned, in con- Narrative

sideration of a certain sum in name of composition paid to me by E., Clause,

have given, granted, and disponed, as I do by these presents give, grant, Clause II.—

and dispone, and for me and my heirs and successors, perpetually Dispositive

confirm to and in favour of the said is., his heirs and assignees whomso- t'lause.

ever, heritably and irredeemably, All and Whole [take in the lands] :

which lands and others before disponed, formerly pertained heritably to Clause III.—

D., holden by him of me as immediate lawful superior thereof, and Quaquklem

were, with allriglit, title, and interest which the said />. had or anywise t'lause.

might have, claim, or pretend thereto, duly and lawfully resigned by

him, and his procurators in his name to that efJect specially constituted,

by virtue of the procuratory of resignation contained in a disposition of

siiid lands and otliers, dated made and granted by the said

J), in favour of the said E. in the hands of me the said A., as innnediate

lawfid superior thereof, ])urely and simply by staff and baton as use is ;

in favour and for new infeftment of the same to be made and granted

to the said E. and his foresaids, heritably and irredeemably, in due and

competent form ; as authentic instruments taken upon the said resigna-

tion [)/ in the hands of a notarn puhlic, state his name here] of the date

hereof more fully bear : To be holden the said lands and others above Clause IV.—

disponed by the said 7s. and his heirs and a.ssignees, of and under me, Trnendas.

mv heirs and successors, immediate lawful superiors thereof, in ten

{or blench) farm, fee, and heritage for ever, by all the righteous meiths

and marches thereof, as the same lie in length and breadth, witli free

ish and entry thereto, and All and Sundry parts, pendicles, and righteous

pertinents thereof, freely and quietly witliout any impediment or obstacle

whatever : Paying therefor yearly, the said E. and his foresaids, to me, clause V.—
my heirs and successors, for the said lands and others above siiecified, Reddendo.

the sum of £ [Here specifij the duties, whether feu, blemh, or
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otherwise] and these for all other burden, exaction, demand, or secular

service, Mdiich can anywise be asked or required forth of the said lands in

Clause VI.— all time coniinp;. And I consent to the registration hereof in the Books
Clause of of Council and Session, therein to remain for preservation : and thereto
Kegititiatioii. constitute my procurators, etc. Moreover

Clau.se VII.— I hereby desire and ro(|uire } ou ,

Precept of and each of you, jointly and severally, my bailies in that jiart to the
Sasiiic. ett'ect under written specially constituted, that upon sight hereof ye

pass to the ground of the foresaid lands, and there give and deliver

lieritable state and sasine, actual, real, and corporal possession of All

and Whole the foresaid lands of with the pertinents, lying and
described in manner fore.«aid, and here held as repeated hrevitatis causa,

to the said E. and his foresaids, and that l)y deliverance to him or them,

or to his or their certain attorney or attornies in his or their names,

bearers hereof, of earth and stone of the ground of the said lands and

Clause VIII.— others, and all other symbols usual and necessary, saving always and
Clause salvo reserving to me the bygone and current feu-duties in so far as they have
juic, etc. not been ])aiil, et salvo jure cujuslibet. And this in nowise ye leave

undone : ^\hich to do, I commit to you, and each of you, conjunctly and

Clause XL— severally, my full power, by this my precept of sasine specially directed

esting Clause, to you for that effect.—In witness whereof, etc,

(Ji'.rid. Styles, orcl ed., i. 557.)

The conibiued charter of resignation and confirmation was necessary

wlien the dispouer granting a disposition with a procuratory of resigna-

tion was not an entered vassal. Thtis, if A., an entered vassal, disponed

to B., who, after base infeftment, disponed to C, who, after base

infeftment, disponed to D., and the dispositions in favour of B.,

C, and D. contained an oljligation to infeft a me vci dc me, procuratory

of resignation and precejjt of sasine, the procttratory of resignation

in D.'s dis})osition was not a sufficient warrant for a simple charter of

resignation ; iov resignation was competent only by a vassal in the hands of

his own immediate superior, and C, l).'s author, being in the case supposed

only base infeft, was not the vassal of the superior of the lands, i.e. of the

superior of whom A. held. D., in entering hy resignation, obtained a charter

of resignation and confirmation, which contained not only the clauses con-

tained in the charter of resignation, Ijut, over and above these clauses, a

confirming clause, which was usually inserted before the clause of consent

to registration. The qnccquidcm clause in the charter of resignation and

confirmation set forth that the lands formerly belonged to the disponer of

tlie disponee seeking entry,

—

i.e. to C, in the case supposed,—and were

liolden by him, in virtue of the confirmation thereinafter contained,

immediately of the granter of the charter as superior, and had been resigned

by him into the hands of the granter of the charter Ijy virtue of a pro-

curatory of resignation contained in a disposition of the lands granted by

him in favour of the disponee who was entering l)y resignation ; and

the confirming clause confirmed the transmissions and infeftments thereon

subse(|uent to the last public infeftment up to but excluding the disposition

in favour of the disponee seeking entry, i.e. in the case supposed the

dispositionsand sasines in favour of B. and C. Thus in the case supposed

the cftmquidem clause would run

—

Which lands and others above described, formerly liclonging to C, holden by him in

virtue of the confirmation hereinafter contained immediately of me as superior thereof,

and have been resigned by him into my hands by virtue of a procuratory of resignation

contained in a disposition of the said lands and others granted by him in favour of the

said D., dated the day of 18 .

And the confirming clause, to be found in a later part of the combined

charter of resignation and confirmation, would be in these terms ;

—
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And I hereby cuutiiin for ever to and in favour of the said D. and liis foresaids the

following writs and titles, in so far as they relate to the lands and others before described,

viz. [narrate dispositions and sasincs in favour of B. and C], or of whatever dates and tenor

the said writs may be.

After obtaining a charter of resignation, or a combined charter of resig-

nation and confirmation, the disponee or resignatary took infeftment under

it in virtue of the precept of sasine which it contained, exactly in tlie same

manner as lie took infeftment in virtue of the precept of sasine contained

in a feu-right or a disposition. Thus the holder of a charter of resignation,

or a charter of resignation and confirmation, took infeftment before 1845

by having expede, after symbolical delivery of the lands, an instrument of

sasine which was recorded within sixty days of its date in either the General

Eegister of Sasines, or the Particular Kegister of Sasines applicable to the lands.

Fidione juris, the superior was by the resignation of the vassal invested

with the lands so as to be in a position to dispone them to the resignatary

;

but the act of resignation did not divest the resigner until the resignatary

had taken infeftment (Ersk. ii. 7. 2;-)). Accordingly, Craig divides resigna-

tion into three parts: (1) the renunciation by the resigner; (2) the

acceptance by the superior; (3) the infeftment: "Prima est rcnunciatio

2)crson(v rcsignantis infavorcm altcrius ; secunda est domini aeceptatio ; tcrtia

traditio ct invest itura iUi facta in cvjus favorem resiejnatio facta est"

(Craig, iii. 1. 17).

After the Infeftment Act, 1845, a charter of resignation, or a

charter of confirmation and resignation, could contain a precept of

sasine in the form introduced by that Act, because it was a deed

in the sense of the Act, including a warrant on which sasine might fuUow

(ss. 5, 10). Besides, the Act rendered it unnecessary for the dis-

ponee in taking infeftment to perform any act of symbolical deUvery

on the lands, and enabled him to record an instrument of sasine, if

expede in the form introduced by the Act, at any time within his life

(ss. 1, 2, 3, 4, and 5). It has already been pointed out that instruments of

resignation in favorem, the object of which was merely to connect a proctira-

tory with a charter of resignation, fell into disuse, and sec. 9 of the Act of

1845, on the narrative that such instruments were rarely used in practice

and were wholly unnecessary, abolished them, subject to this provision,

that the deduction of titles required by the Statute 1693, c. 35, to be made
in such instruments should, after the"^ date of the Act, be made in the

charter of resignation.

The Lands Transference Act, 1847, although it enacted that a charter

of confirmation confirming the lands and the instrument of sasine in favour

of the person obtaining confirmation should be held as confirmation of the

whole deeds, instruments, and writings regarding the lands (s. 7), intro-

duced no change as regards either the charter of resignation or the charter

of resignation and confirmation.

The provisions of the Titles to Land Act, 1858, liesides rendering the

insertion of a precept of sasine unnecessary in a charter of resignation

(ss. 5 and 3G), and making it competent to describe the lands by reference

(ss. 15, IG, and 3G), authorised infeftment under it by recording it with a

warrant of registration in the approi)riate Pvcgister of Sasines (ss. 1 and 36).

The Act of 1858, in addition to introducing writs of confirmation, also

introduced writs of resignation. Sec. 9 of fhe Act enacted that where

lands were held of a subject-superior, and a new investiture by resignation

should be required, it should be competent for the superior to grant iu

favour of the party in right of the deed which was the warrant for resig-

VOL. IV, 18
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nation a ^vl•il uf resignation as nearly as might be in the form of Schetl.

(F) of the Act, which should be written on such deed, and that the deed,

with the writ of resignation written thereon, should be as effectual as if a

charter of resignation had been granted in the usual form, according to the

law and practice then existing, and that the superior should be bound to

grant such writ of resignation instead of a charter of resignation, if required

so to do.

Sec. 9 also stipulated that the party requiring a writ of resignation not

only should be entitled to demand an entry by resignation, l3ut also should,

if required, produce to the superior a charter or other writ showing the

tenendas and reddendo of the lands resigned, and should also at the same

time pay or tender to the superior such duties or casualties as he might be

entitled'^ to demand. The writ of resignation, like the writ of confirmation,

was declared to operate as a confirmation of the whole prior deeds and

instruments necessary to be confirmed in order to complete the investiture

of the party obtaining the writ (s. 9). Further, it was declared competent

to record in the appropriate Eegister of Sasines the deed, with the writ of

resignation written thereon, and warrant of registration also written

thereon ; and the recording of the same, it was enacted, should have the

same effect in all respects as if a charter of resignation had been granted,

and such charter had been followed by an instrument of sasine duly expede

and recorded at the date of recording the said deed and writ, according to

the law and practice then existing, in favour of the party on whose behalf

the deed and writ were presented for registration ;
" provided always, that

the recording of such deed along with such writ shall have the effect of an

instrument of sasine following on such deed " (s. 9). ]]y mistake the word
" not " was omitted after the word " shall," and the result was that writs pf

resignation by subject-superiors could not Ije used without creating a split.

But this omission was remedied by the Titles to Land Act, 1860 (s. 33),

which repealed the words above quoted, and enacted in lieu thereof that

when a deed, which was the warrant for resignation, with a writ of

resignation written thereon, had been or should be recorded in the appro-

priate Register of Sasines, the recording of such deed along with such writ

should not have the effect of an instrument of sasine following on such deed.

As in the case of charters of confirmation, charters of resignation might

contain a reference to the tenendas and reddendo of the lands as set forth at

length in any writ recorded in any public register (s. 10).

Accordingly, after 1858, a party desiring entry by resignation could do

so in one of these ways : (a) by recording the disposition containing a

procuratory or clause of resignation in his favour, with a writ of resignation

from the superior of the lands written thereon, and warrant of registration

also written thereon, in the appropriate Register of Sasines; or (h) by

obtaining a charter of resignation (whether or not it contained a precept of

sasine), and recording it with a warrant of registration ; or (c) by obtaining

a charter of resignation containing a precept of sasine, and recording an

instrument of sasine thereon.

In drawing charters of resignation it was competent to insert a

description of the lands in accordance with sec. 34 of the Titles to Land Act,

1860. This Act also provided that charters of resignation or sale

should operate as a confirmation of the whole deeds and instruments

necessary to be confirmed, in order to complete the investiture of the party in

whose favour such charter might be or might have been granted (s. 39).

With regard to this provision, it will be kept in mind that, although

charters of confirmation confirming the lands and sasine in favour of the
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parties entering by confirmation operated, after 1847, confirmation of all

writs requirin<r to be confirmed, and tliat writs of confirmation and writs of

resignation oijerated after l.SoiS as confirmation of all writs re([nirinj^ to be

confirmed, yet tliat if tlie granter of a procuratory of resignation was not an
entered vassal, ami be desired, even after I.S08, not a writ of resignation but

a cliarter, it was necessary for bim to obtain a cbarter of resignatit>n and
confirmation wliicb confirmed all tbe transmissions and infcftments (includ-

ing tliose of bis autbor) subse(|uent to tbe last public infeftment. Tbe ]jro-

vision, bowever, of tbe Act of 18G0, making cliarters of resignation ojierate

as a confirmation of all writs necessary to be confirmed, superseded tbe

need for a cbarter of I'csignation and confirmation.

Tbe Titles to Land Consolidation Act, 18G8, repealing tbe enactments

resanlint; entrv bv resi-rnation above mentioned, contained in tbe Acts

])assed between 184") and 1808, re-enacted tbcm wiib variations. Of tbe

])rovisions regarding investiture by resignation from a subject-superior tin;

most important were contained in sec, 9'J, wbicb provided

—

Where a new investiture from a subject-.^uperior by resignatiuu sluill lie leijiiired, il

.'iliall be competent for the superior to grant, in favour of tlie ])er.son in riglit of the con-

veyance or deed which is the warrant for resignation, a writ of resignation, wliidi shall

be written on .such conveyance or deed as nearly as may be in the furni given in Sched.

(\'), No. 3, hereto annexed, or, in the option of the person resigning, by a charter of

resignation in, or as nearly as may be in, the form given in Schcd. (V), Xo. 4, hereto

annexeil ; and the conveyance or deed, with such writ nf resignation written thereon, or

the charter of resignation in the .separate form, shall be, to all intents and purp<wes, an

effectual as if a charter of resignation had been granted in the usual form, according to

the law and practice prior to the first day of October one thousand eight hundred and
tiftv-eight, and the superior shall be bound to grant such writ of resignatiuu or such

charter of resignation, if rei|uired .so to do, instead of a charter of resignation in the fonu

in use i)rior to said date : Provided alway.s, that the jtarty requiring .such writ or charter

fie entitled to demand an entry by resignation, and that he shall, if re(piired, produce to

the superior a charter or other writ showing the ttiienifus and ndiltmh) of the lands

resigned, and .shall also at the same time pay or tender to the superior sucli dutie,s or

casualties as he may be entitled to demand ; and it shall be competent to record in tlie

appropriate Register of Sasines the conveyance or deed, with the writ of resignation

engros.sed thereon, and warrant of registration also written thereon, or the charter of

resignation with warrant of registration written thereon, or to cxjiede a notarial instru-

ment on such charter, and to record such instrument, with warrant of registration

thereon, in the appropriate Register of Sasines, and the recording of the conveyance or

deed, with the writ of resignation and warrant of registration thereon, or of tlie

charter, with warrant of registration thereon, or of the instrument, with warrant of

registration then-on, shall have the same legal force and etfect in all resjiects as if a

charter of resignation had lieen granted, and sucli charter had liecii followed liy an

instrument of sasine duly expede and recorded at the date of recording the said convey-

ance or deed, and writ or charter, or instrument, according to the law and practice prior

to the first day of Octolier one thousand eiglit hundred and fifty-eight, in favour of the

party on whose fjehaif the conveyance or deed, and writ or charter, or instrument, are

presented for registration : Provided always, that the recording of such conveyance, along

with such writ and warrant of registration thereon, shall not have the ettect of an

instrument of sasine following on such conveyance or deed.

Scbed. (Y), Xo. 3, was as follows :

—

I, .1. B. [here insert na)i\e anil designation of siqierior], in respect of the within clause

or procuratory] of resignation, disponed to 0. IK the lan<ls contained in this disposition

or other deed of conveyance, as the case maij be], in his favour [c/r in favour of (r. H., or

otherwise, as tlie case may he, specifyintj shortly the ci))ineetiitij title], as viuss;d in room and

jilace of E. F. [here name and desiyn last vassal in the lands] entered by [here specify the

ch((rter or other writ by witich the last vassal vas entered, and iiftrument thereon, if any,

and dette of registration inluyister of Sasine if recordeil] but only in so far as consistent

with the [here specify or refer to, if previously specified, a charter or other tcrit containing th€

tenendas and reddendo, etc.] anil with my own rights. [If the reddendo ;'.< to be different from

that in the charter or othir writ specified or referred to, or if the vassal should desire, specify the

reddendo here].—In respect whereof [r/ij-frf a testiju/ clause in usual form].
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This form of the writ Uiflers, it may be noticed, from the form of a writ

introduced by the Titles to Land Act, 'lS58, in specifying the name of the

last entered vassal and the writ by wliicli he was entered.

The terms of ,Seheil (V), Xu. 4, were these :

—

I, L. M., immediate lawful superior of llie lands and otliors after mentioned, do

hereby give, grant, dispone, and for ever confirm to A. B. and liis heirs and assignees

whomsoever {or in ca.<c their he a suh><titnfio)i of liinrs, here iiiftert -it at full length, or refer to

it as in Sched. {€)], heritably and irredeemably, All and Whole [here insert or refer as

in Sched. (£) or Sched. {G),\(s the case may be, to the lands, and if held under conditions

of entail or real burdens, etc., iiisert them or refer to them as in the Sched. (C) or Sched. (JJ),

as the case may /«;], which lands and others formerly belonged to C. D., holden by him of

me as his iiniaediate lawful suiierior thereof, in terms of [here state briefly the investiture

of the last entered vassal], and have been resigned by hinr into my hands by virtue of a

procuratory [or clause] of resignation contained in a disposition [or other deed or conveyance,

as the case 'may he] of the said lands and others granted Ijy him in favour of the said A. B.,

dated [here insert the date] ; to Vie holden the said lands and others of me, my heirs and

successors, in free bleuch-farm [or in feu-farm, as the case may he] for ever, paying there-

for [here insert the reddendo] ; and I consent to the i-egistration liereof for preservation.

—

In witness whereof [insert a testing clause in usual form].

The Act of 1868 re-enacted the provisions of the Act of 1858, to the effect

that it should l)e sutiicient to refer to the tenendas and rcddeiido ot the lands

contained, inter alia, in charters or writs of resioiiation as these were set

forth at length in any writ recorded in any public register : and that, if the

person entitled to entry objected, the superior was not entitled in a charter

or writ of resignation to insert the tenendas and reddendo at length, but only

to make such reference to them (s. 100) ; and that all cliarters and writs of

resignation should be authenticated in the form recpiired ))y the law of

ScoSand in the case of ordinary conveyances (s. 114). The Act authorised

not only the recording of a charter of resignation (s. 15), but also the

expeding and recording of a notarial instrument on any charter of resigna-

tion (s. 17).

The charter of resignation and contirmati(jn was used when the last

disponee of property desired to enter l)y resignation as opposed to confirma-

tion, and it has been shown that this charter confirmed the transmissions

and sasines subsequent to the last entered vassal's infeftment down to but

exclusive of the disposition in favour of the disponee, who sought entry by

resignation. Although this was the proper practice, it was also held com-

petent for a disponee to make up a title by a charter of confirmation and

resignation, which confirmed the writs sul)sequent to the last entered vassal's

infeftment, inclusive of his own infeftment, on the ground that he was

cutitled to make up a title either l)y resignation or l)y confirmation, or both,

the one without prejudice to the other {(Junnimjheime, 1754, 5 Br. Sup.

809, 2 Ross' L. C. 157 : ^teu-arl, 1827, 5 S. :;8:;, 2 IJoss' h. C. 160 : Bell, Lnt.

ii. 74:3).

In connection willi entry by resignation it will l»e well to keep these

points in view :

—

(1) A vassal who granted a procuratory of resignation was not divested

of the lands until his disponee was infeft under the charter of

resignation, or of resignation and confirmation, as the case might

l)e ; and it followed from this that a second resignation in favour of

a tiiird party, followed by infeftment, prevented infeftment under

a prior charter of resignation (Bell on Comj)lctinfj Titles, 263 ;
and

see Thomson, 1628, 1 lir. Sup. 51 ; A., 1626, M. 6889 ;
and comp.

Midr, 1588, M. 6887); and that the lands fell into non-entry in

the event of the death of the last vassal prior to infeftment under a

charter of resignation (A/r?r.s, 1677, M. 6890, and 2 Boss' L. T. 140).
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(2) A superior, when divested l>y his vassal's iul'eftiiienl, eoiihJ iKjt

make a second i^raiit of the suliject withDut heiii^' rciuvested,

fictioncjarU, hy the resi<,Miati()n r»r by tiie death uf the vassal

{(h'ieve, 1760, M. 3022, 2 Koss' L. C. 152; Marquis of Chjdisdal.,

1720, M. 1202, 2 Itoss' L. C. 140 ; and see LumMcs, 1752, :\I.

14405); and the rule was that the terms of a charter of

resi<;nation, to he ellectual ao;ainst third jiurties, liad to correspond
with those of its warrant {Cubbinson, 1724, i\I. 1U440, 2 K(jss' L. C.

150 ; and Lord licnton, 1000, 2 lloss' L. ('. 155, M. 2840).

(.'^>) Unlike a precept of elarc constat, a precept of sasine in a charter of

resignation was assi(ji;nahle, and a superior was not entitled U)

insist that a j^'rantee of a cliarter who paid composition for his

entry should take infeftment so as to ]ire\ent him from assi<,'nim;

the charter to another (Stnrnrt, 1704, M. 15(127, 2 Jlo.ss' L. (.'.

IGl): hut a siipeiioi, in ^ranlinu,- a ehavter nf resignation to the

heir of his vassal in virtue of a procuratory or clause of resignation

granted by the vassal, was entitled to insist eitiier on the heir's

])aying composition as a singular successor, or on iiis taking infeft-

ment on the charter {Mar/istratfs of Miissdhurrjh, M. 150.'>S, 2 Iiuss'

L. C. 100; r.ell, Lirt. ii. 1144; Bell on Compldinj Titles, 207).

(4) Infeftment on a charter of resignation, followed by possession for

the prescriptive })eriod, constitutes a valid title to lands, and pro-

duction of the deed containing the procuratory or clause of resigna-

tion is unnecessary after the years of prescriptive possession lune
run (Creditors of Tillicoultry, 1701, M. 12743; 1017, c. 12; and
see 37 & 38 Vict. c. 94, s. 3-t).

(5) Although the delivery of a charter by progress, without reservation,

imported a discharge of all prior feu-duties and casualties (Cassilis,

1082, M. 0414: Gibxon, 1730, M. 0500: Tailors of Glasqow, 1851,

13 I). 1073; and see Lord Kyllachy in J/«/'.sA«//,'l895, 22 It. 954),

yet, on the principle that such a charter was granted in compliance

with a legal obligation on the superior, and pcriculo petcntis, it did

not debar the granter of it from the benefit of inhiliition used by
him, prior to granting it, against the granter of the dispositi<»n on

which it proceeded {Lord Forbes, 107."'), M. 6517), nor from vindi-

cating a right to the property afterwards emerging to him (l>ell,

Lrf. ii. 740).

(G) To grant valid charters and writs by progress, a superior's title to

the dominium, directum had to be ct)m]»lete: but if a proprietor of

the dominium directum, whilst he was not infeft, granted charters,

f)r writs by progress, and afterwards completed a title, the charters

and writs b\- progress would be validated accrctione (Innes, 1844, 7

T). 141: and eomp. Xorton, July 1813, F. C). and the result

would have been the same even if the granter of the charters and

writs had had, at the time of granting them, no right or title to

the superioritv, but afterwards acquired and completed a title to it

(see Swan, 1800, 4 M. 003).

(7) A vassal could not refuse to enter on the ground of an alleged

defect in the superior's title, where the title was ex facie valid and

there was no eompetition for the right of sniieiiovity (Gibson-Crai^/,

1838, 16 S. 1332 : aflii. 1841, 2 I{ob. 446, 2 Koss' L. ('. 3.20 ; and see

Macdowjedl, 1880, 8 W. 42 : atid. 1881, 8 It. (H.L.),^92).
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4. Disjxmtion and Infcftmcnt since the commencement of the Convcyanciwj

Act, 1874

The f(.irm uf disposition now in use is regulated by the provisions of

the Titles to Land Act, 1868, as amended by the provisions of the

Conveyancing Act, 1874. The principal provisions of the Act of 1874, so

far as they relate to tlie disposition, are the following:—(1) It is incompetent

to object to the ^alidity of any conveyance of heritage coming into opera-

tion after the passing of the Act (7 August 1874), on the ground that it

does nut c-ontain the word " dispone," provided it contains any other word
or words importing conveyance or transference or present intention to

convey or transfer (s. 27, and see s. 20 of 31 & o2 Vict. c. 101, as to use of

(7cyjrfr,sc/i/i words of conveyance in mart is causa deeds). (2) It repealed sec.

11 of the Act of 1868 (which related to descrii)tions of lands by reference),'

and pro^•ides that in all cases where any lands have been particularly

described in any conveyance, deed, or instrument relating thereto, recorded

in the appropriate IJegister of Sasines, it is unnecessary, in any subsequent

conveyance, deed, or instrument conveying or referring to the whole or any
part of such lands, to repeat the particular description of the lands at

length, and makes it sutiicient to specify the name of the county, and where
the lands were held l)urgage <»r by any similar tenure prior to the com-
mencement of the Act (1 October 1874), the name of the burgh and county
in which the lands are situated, and to refer to the particular description

of such lands as contained in such prior conveyance, deed, or instrument so

recorded in tlie form set forth in Sclied. (0) annexed to the Act (s. 61,

and see Mnrrat/'s Tr., 1887, 14 K. 8o6). (:!) According to the Act of 1874,

reservations, real burdens, conditions, provisions, limitations, obligations,

and stipulations aflecting lands may be efiectually imported into any deed
relating to such lands by reference to a deed a])plicable to such lands, or to

the estate of which sucli lands form a part, recorded in the appropriate

Kegister of Sasines, and in which such reservations, real Ijurdens, etc. are

set forth at full length, a reference in tlie form set forth in Sched. (H)
of the Act or in a similar form Ijeing sufficient; and the Act also makes it

lawful for any ])ro])rietor of lands to execute a deed setting forth the

reservations, etc. luider whicli he is to feu or otlierwise deal with his lands

or any part thereof, and to record the same in the appropriate Register of

Sasines, and, on sucli a deed being recorded, such reservations, etc. may be
effectually imjiorted into any deed or conveyance relating to such lands

subsequently granted l)y sucli pro])rietor or by any other person, provided
it is expressly stated in such deed or conveyance tliat it is granted under
the reservations, etc. set forth in the deed containing them acl Ionium (s.

:32; and see also s. 10 of :!1 & 32 A'ict. c. 101). (4) Where no term of

entry is stated in a comcyance of lands, tli(^ entry is declared, by the Act of

1874, to Ije at the first term of A\'hitsunday or ]\Iartinmas after the date or

last date of the conveyance, unless it appears from the terms of the

conveyance that another term of entry was intended (s. 28). (5) Prior to

the commencement of the Conveyancing Act, 1874, it was according to

proper practice to insert in a disposition a clause setting forth the manner
of holding of the subjects disi)oned, i.e., a me or a me vet dc me as the case

might be, as well as to insert in it a clause of resignation ; liut as the Act
of 1874 makes iiifeftmeut iniply entry with tlie superior (s. 4), it is

unnecessary to insert any manner of holding or any procuratory or clause

of resignation in a disposition (see s. 26). (6) The Act of 1874 also ])rovides

that it shall be no objection to the probative character of a deed, whether
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relating to laml or not, that tlic writer or printer i.s not naineil or designed,

or that tiie number of pages is not specihed, or that tlie witnesses are not

named or designed in the body of such deed or in the testing clause thereof,

provided that, where the witnesses are not so named and designed, their

designation shall be ajipended to or follow their subscriptions, and that such

designations may be so added at any time before the deed has been recorded

in any register for j)reservation or founded on in any Court, and need not

be written by the witnesses themselves.

The statutory forms of the formal clauses of a disposition of land are

still regulated by Sched. (B), No. 1, of the Titles to Land Consolidation

Act, 1808 ; and if the clause expressing the manner of holding, and the

clause of resignation, both now unnecessary, are omitted, the schedule

runs thus :

—

[After the inductive and diajjosttive clauses the deed may proceed thus:] With entry at

tlie term of [here specify the date of entry] ; and I assign tlie writs and liave deUvered

the same according to inventory ; and I assign the rents ; and I bind myself to free and

relieve the said disponee and his foresaids of all feu-duties, casualties and public

burdens ; and I grant warrandice ; and I consent to registratifjn hereof for preservation

[or for preservation and execution]. In witness whereof [insert a tesfimj-clause in the

usual form].

It is unnecessary to deal here with the separate clauses of the dis-

position, because their respective imports will be shown in treating of the

feu charter. It is sufficient to remark that the import of the clauses

assigning the writs and the rents, the clause relieving the disponee of

feu-duties and public burdens, and the clauses of warrandice and registra-

tion, when in the form of Sched. (B), No. 1, of the Act of 1868, is declared,

as has been already mentioned, by sec. 8 of that Act.

The Conveyancing Act, 1874, contained, as already indicated, a most

important provision, to the effect that infeftment should imply entry with

the superior. " Every proprietor," runs the Act, " who is at the com-

mencement of this Act, or thereafter shall be, duly infeft in the lands,

shall be deemed and held to be, as at the date of the registration of such

infeftment in tlie appropriate Eegister of Sasines, duly entered witli the

nearest superior whose estate of superiority in such lands would, according

to the law existing prior to the commencement of this Act, have been

not defeasible at the will of the proprietor so infeft to the same eflect

as if such superior had granted a writ of confirmation according to the

existing law and practice, and that whether the superior's own title, or

that of any over-superior has been completed or not" (s. 4 (2)). The

Act also provides that it shall not, notwithstanding any provision, declara-

tion, or condition to the contrary in any statute in force at the passing

(7 August 1874) of the Act, or in any deed, instrument, or writing,

whether dated before or after the passing of the Act, be necessary, in order

to the completion of the title of any person having a right to lands

in whole or in part, whether such right shall have been acquired by

succession, bequest, gift, or conveyance, that he shall obtain from the

superior any charter, precept, or other writ by progress ; and that it shall

not be competent for the superior in any case to grant any such precept,

charter, or other writ by progress (s. 4 (1)). The Act, however, whilst

abolishing charters and writs by progress, does not prevent the granting

of charters of novodamus, or precepts, or writs from Chancery, or of

dare consiaf, or writs of acknowledgment (s. 4 (1)). Among Jhe charters

and other writs by progress, which the Conveyancing Act, 1874, abolishes,

are charters and writs "of confirmation, charters and writs of resignation,
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and combined charters of confirmation and resignation. In consequence

of the provisions of the statute making infeftment imply entry with the

superior, and removing the need for renewal of investiture, a disponee

under a disposition can complete a title to the lands therein contained,

exactly in tlie same way as a disponee under a feu charter. Thus, suppose

that A., with a feudal title to lands, grants a disposition of them to B.,

and that the disposition contains a particular description or other descrip-

tion of the lands, warranting infeftment dc piano (see Teu Ciiartek as to

din'erent kinds of descriptions), B. can take infeftment by either (a)

recording the disposition, with a warrant of registration thereon in his

favour, m the form of Sched. (H), No. 1, of the Act of 18G8, in the

appropriate Register of Sasines (ol & 32 Vict. c. 101, s. 15); or (h), having

expede and recorded a notarial instrument, with a warrant of registration,

also in the form of Sched. (H), No. 1, in tlie appropriate Kegister of

Sasines, the instrument itself being in the form of Sched. (J) of the

Act of 1868 (ih. s. 17). There can still be inserted in a disposition a

precept of sasine, in which case it is optional for the disponee to complete

his title either in one of the two ways just mentioned, or by having expede

and recorded an instrument of sasine, with a warrant of registration in

the form mentioned, in the appropriate Kegister of Sasines.

11. Disposition of Superiority to Stranger or to Vassal.

In dealing with an estate of superiority, it has always to be kept in view

that such an estate can only exist " so as to be capable of transmission, after

separation of the property by charter and infeftment. The estates cannot

be separated by words or description, but only by actual infeftment detaching

the property "from the original j;/(;7i?/7?i dominium. It was attempted in

vain, therefore, to effect a separation by conveying the dominium directum

to one disponee and the dominium utile to another, no vassalage having

been created by infeftment" (Menzies, 666, citing A^or/'o^, 6 July 1813, F. C).

Nor is such separation effected by a disposition of property under reserva-

tion of the superiority. {See Norton, siqjra; and as to separation, see also

Williams and James, 1872, 10 M. 362).

A superior may, on granting feu-rights, reserve power to divide the

superiority without the vassal's consent ; but, in the absence of such reserva-

tion, the rule is that a vassal can object to the superior's conveying the

superiority in fee (Montrose, 1781, M. 8822; aflU. 6 Pat. 805), or liferent

{Ch^aham, 1826, 4 S. 615), in different portions ^to different parties. The

reason of this rule is, that the vassal is not bound to hold the property of

more than one superior ; for, holding of two or more superiors increases the

number of persons to whom the feudal services are due, and, prior to the

commencement of the Conveyancing Act, 1874, multiplication of superiors

put the vassal to the expense of more than one entry. (See Montrose and

Graham, supra \ and Maxwell, 114:1, U. 15015, 8817; Elch. No. 4, "Superior

and Vassal" ; Sinclair, 1754, 5 Br. Sup. 812). But a conveyance of a fee of

superiority to two or more persons jointly is not a multiplication of superiors

to which a vassal can object, because such disponees have only one estate

vested in them {Cavfjill, 1837, 15 S. 408 ; and see Lady Luss, 1678, M.

15028). Where feus were originally distinct, and afterwards came to be

included by the superior in one charter by progress, which described the

lands therein separately, and contained distinct clauses of reddendo, he was

held not to have lost the power of separate disposal of the dominium directum

applicable to each feu (Duke of Argylc, etc., 23 June 1813, F. C. ; rev. 1819,

6 Pat. 410); and it was also held that where there were separate subjects
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held by separate titles of tlie same superior, and tlie property f>f the sul)jects

was acMiuirod by one person, the holder of the superiority who had not

included the subjects in the same charter, was not debarred fnjiii selling

separately the superiority of such sul)ject (Dreghorn, 1774, M. loOlo).

(3bjeetions to splitting the superiority can be waived by the vassal's consent

or acquiescence, or lost by the negative prescri|)ti()n (I'.ell, Let. ii. 7r>4).

lUit the vassal's consent to one kind of multiplication of superiors did nut

prevent him from objecting to a dillerent multiplication (Mi've, 1824, o S. 17)

;

nor does his acquiescence for ukuc than forty years in a division of the

superiority among liferenters, cut oil" his right to challenge the division of

the superiority among tiars (Stcvart, 182."5, 2 S. MOO).

Just as a vassal can object to the multiplication of superiors, so he can

object to the interjection of a mid-superiority fee between the superiority

and the property '(yAn/y/rt.s of Kelhcad, 1070, M. 15012; Archhulwp of St.

Andrews, 1G82, M. 15015; Stewart, 1G10, :M. 15012). The reason of this

is, or at least was before 1874, that he had an interest to object to the

number of superiors between himself and the Crown being increased. But,

as in the case of multiplication of superiors, objection to such interjection

could be debarred by reserved power in favour of the superior to create a

mid-superiority fee, or waived by the vassal's consent or ac([uiescence

{HotdikU, 1822, 2 S. 70), or cut off by the negative prescription, and did

not apply when a superior, into whose hands a feu had fallen by forfeiture,

bestowed a forfeited estate on a new vassal {Earl if Ar<jyle, 1072, ^I.

15013; Duhc of Gordon, 1714, M. 10975). A vassal cannot object to

a superior's granting a heritable security over the superiority ; for, although

the creditor can levy the feu-duties, his security does not create ji mid-

superiority fee, but is a mere burden on the superiority {Home, 1794, M.

15077 ; Bell, Led. ii. 753).

The form of disposition applicable to a conveyance of superiority in

favour of either a vassal or a stranger will now be dealt \\itli. There is not,

and has never been, any difference between the form of a disi)osition ot a

superiority and the form of a disposition of property, with these three

exceptions—(1) that in the narrative clause of the disposition of superiority

the disponer is usually designated superior, although he may be called

heritable proprietor, whereas the disponer in a disposition of property is

usually designated lieritable proprietor
; (2) that the disposition of

superiority assigns feu-duties, or bleneli duties, and casualties, whereas the

disposition of property assigns rents; (:'.) that the disposition of superiority

excepts from the warrandice clause the feu-rights of the lands, whereas

leases are usually excepted from the warrandice clause in a disposition of

property. The i)arts of a disposition of superiority since the commencement

of the Conveyancing Act, 1874, have been

—

I. Narrative Clause :—" /, A. B., superior of the suljeets hereinafter

disponed" etc.

II. Dispositive Clause,

III. Term of Entry.

IV. Assignation of Writs.

v. Assignation of Feu-duties and V:\&\va\\.\qs:—" And I assign the feu

and blench duties and casualties of superior it if, or sums in Inn

thereof, due and payable from and after the said term oj entry.

VI. Obligation to free of Bublic lUirdens.

VI [. Chiuse of Warrandice:— '^?i(^ / grant warrandice, excepting
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always therefrom (lie fru and other rights of ino^ierty of the said

suhjcds granted by me and my predecessors and authors to the

feuars and vassals thereof, without 2^rejud ice to the right of the

said B. to quarrel or impugn the same ujwn any ground in lav)

not inferring 'warrandice against me and my heirs and successors.

YIII. Clause of Registration.

IX. Testing Clause.

Prior to 1874, as now, the disposition of superiority contained the same

clauses as were inserted ia a disposition of property. Accordingly, in

addition to the nine clauses mentioned above, there were before 1874 other

clauses in a disposition of superiority, e.g., before the commencement of the

Conveyancing Act, 1874, a clause setting forth the manner of holding and a

procuratory or clause of resignation, and before the commencement of the

Titles to Land Act, 1858, not only the two clauses last mentioned, but also

a precept of sasine.

In a disposition of superiority the dispositive clause usually conveys the

lands; and this is the correct practice. But it is now settled that the

superiority or dominium directum per se can be disponed without a convey-

ance of the lands themselves {Gardner, 1841, 3 D. 5;-34; Hamilton, 23 Feb.

1819, R C, 1 Ross' L. C. 22; Hill, 1828, 6 S. 1133; Maclmide, 14 Dec.

1822, F. C; Williams and James, 1872, 10 M. 362; and cf. Farh, 16 May
1816, F. C. (overruled by Hamilton and Gardner, snpra). Any real burdens

attecting the disponei's title can be set forth, either ad longum or by refeience

in statutory form, in a disi)Osition of superiority. When a superior has a

right to the minerals of the feu, a disposition of the superiority will also

carry ri^dit to such minerals, unless the deed shows that it was not intended

by the parties to include them. (See Orr, 1892, 19 R. 700 ; alfd. 1893, 20

R. (H. L.) 27, and Flccming, 1868, 6 M. 782). AVhilst the rule is thatobliga-

tions enforceable by or against a superior are enforceable by or against his

disponee in tlie superiority, yet the superior may be under obligations

which, because personal to himself, do not bind his disponee (Buries Trs.,

1889, 16 R. 1104).

Altliough there is no difference in form between a disposition of

superiority to a vassal and such a disposition to a stranger, the terms

of the destination to a vassal should be considered. For if the property

and superiority are afterwards consolidated, the destination in the superiority

title will, in event of intestacy, regulate the succession to the united fee.

A disposition of superiority to a vassal implies a discharge of bygone feu-

duties {Earlof Argyh', 1676, M. 6;'.23), but such a disposition in favour of

a third party gives him no right to quarrel the leu 2^ro2^ter non solutum

canonem for auv years during his disponer's liolding (Lord Weddcrlurn,

1612, M. 6322, 7181).

In dispositions of superiority [trior to 1874, the manner of holding was

usually expressed to be a me, but an alternative holding might be inserted.

For if the vassal objected to a disponee's base infeftment in the superiority,

the latter could at once remove the ground of the objection by obtaining

confirmation of his infeftment. (See V>e\\, Lect. ii. 753, and Menzies, 663.)

A disponee under a disposition of superiority completes his title, since

the commencement of the Conveyancing Act, 1874, in the same way as does

a disponee under a disposition of property. Just as a disponee of superiority

completes his title now in the same way as a disponee of property, so did

he before the commencement of the Conveyancing Act, 1874,

—

i.e. he took
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kase inl'eftment, and then obtained a eliaiter or writ of confirniatiou from

his disponer's superior, or first obtained a charter or writ of resi^naticin

and then took infel'tnient.

III. Disposition of ri'.ui'r.itTY to Supkuiok.

Like any other person, a superior may purchtise tlie j)roperty held by

liis vassal ; and he may succeed to the property as the vassal's heir. It is

now settled tliat a fee of property is a feudal estate in the same sense as a

fee of superiority is : but in early times, when the property fees were deemed

rather of tlie nature of a burden on the superiority, it seems that a ].r(Ji)erty

fee was renounced by the vassal to the superior on the hitter's acquisition

(.f it (Dull", 2:55 ; Bell, Led. ii. 77:'.); and that, when a superior succeeded as

heir to his vassal, the property fee was deemed to merge ipso jure in the

superiority, even without the superior's making up any title as heir to his

vassal (I'.ell, Lrt. ii. 774). It is, however, now fixed that, if a suj>erior

purchase from his vassal the (h>iiiiiiiuin vtilr, he requires to obtain a con-

veyance of it, and that when he succeeds as heir to his vassal he requires to

make up a title to the property in one t»f the ways competent to an heir

{Mvrtun, 1G88, M. 6917). Even after it became the practice for a sujierior

who pureliased the i)roperty to (jbtain a disposition in his favour, and for a

sui)eri(»r who succeeded as heir to the property to make up a title to it as

heir, there remained a dcjubt as to whether, when a person made up separate

titles to the superiority and the property respectively of the same lands,

consolidation of the two fees did not operate ii>HOJi'ir. It is now settled

that consolidation does not take place ipso jure in such a case {Bald, 178G,

atfd. 1787, M. 15084, L> Itoss' L C. 210, 2:-.0). How a superior makes up a

title as heir to the property will be shown when the completion of an heir's

title (see Services and Claije Constat) is under consideration ;
but this is

the proper place for showing how a superior obtains liy singular title the

property fee, and how, if he cares, he can consolidate the two fees.

Since the commencement of the Conveyancing Act, 1874, the practice

has been, in the case of a superior's purchasing the dominium utile held of

him, to obtain from his vassal a disposition in the same form as if he were a

stranger to the feu, and to take infeftmcnt under it, and then, his titles to

the property and the superiority being complete, to record a minute of

consolidation in the form of Sched. (C) annexed to the Act, with a warrant

of registration in his favour, in the appropriate liegister of Sasines (s. G);

and this method of consoHdation is the one also adoj^ted in practice by a

vassal who acquires by purchase or succession the superiority of his lands.

Sched. (C) is as follows:

—

I, J. y;., hciital.lf i.mj.riL-tur Lotli uf tlu- iinmediate superiority and of tlie la-operty

[orof themid-superioritvjof All and Whole [</<>rr;7*c or nfn- ^) ^/i« /<n«^], ju-n-l.y con-

solidate tlif ].r<iperty of the said lauds [or the mid-superiority of the said laiulsj with the

iuuuediate superiority thereof.—In witness whereof [testing rluHse].

Although the method of consolidation above mentioned is the one which

has been nujst generally followed in practice snice 1874, the better opinion

seems to be that nothing contained in the Act of that year jirevents a

superior who purchases tiie j.roperty lee from having inserted a pro-

curatory or clause id" resignation ad remauenfietm. in the disposition

in his favour, and from taking infertment under it. Such infeftment

would, it is thought, since 1874, give him a valid title to the iiroperty,

and oj.erate consolidation of the two fees; and it is also thought

that, after completing separate titles to the superiority and the property,

the owner of them may, instead of recording a minute of consolidation in
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tlie tV)im of Schetl. (C) of tlie Act of 1874, consolidate them by recording

with a warrant of registration in his favour, a procurator}' of resignation

ad remanentiam. The form and the history of the procnratory or cLause of

resignation ad remanentiam inserted in a disposition of property in favour

of a'superior, as well as the separate writ, the procnratory or resignation ad

rcmanentietm, will appear in the sequel.

In dealing historically with the disposition of property in favour of the

superior, it may be noticed at the outset that, when the superior's object

was to consolidate the property with the superiority, the disposition

in his favour, unlike a dis]iosition of property in favour of a stranger, did

not require an obligation to iiifeft, or manner of holding, or precept of

sasine, l»ut that it contained a procnratory or clause of resignation ad

remanentiam, as opposed to in favorem ; and further that, in place of

obtaining a disposition in his favour, a superior might obtain simply a

separate procnratory of resignation «<? remanentiam from liis vassal. For,

although the usual ftjrm was to obtain a disposition with a procnratory of

resignation, a procnratory of resignation ad remanentiam was and is a habile

form of transferring property to a su])erior (Dufi", 243 : Menzies, Glo).

The clauses of a disp(»sition of i)roperty in favour of a superior prior to

the Infeftment Act of 1845 were—(1) the nitroductory clause ; (2) dispositive

clause
; (3) (^eiceqiddem clause

; (4) obligation to resign
; (5) the procnratory

of resignation ad remanentieim
; (6) clause of warrandice : (7) assignation of

writs and rents from a certain time
; (8) clause of warrandice of that

assignation : (9) obligation to free the subjects of puldic burdens
; (10)

clause of delivery of titles
;
(11) clause of registration

; (12) testing clause

(Menzies, 616 ; Bell, Leet. ii. 777). The procnratory of resignation ad

remanentiam found in the disposition ran thus:

—

And to the effect that mv right of property of the said lands may he consolidated

with the said B. his right of "'superiority of tlie same, I herehy bind and obligp: me, my
heirs and successors, to make due and fawt'ul resignation of the same in tlie hands of the

.said B., as my immediate lawful superior thereof, ad 'per'petuam remanentiam ;
And for

that end I hereby make, constitutp:, and ordain >

and each of theni, mvverv lawful and undoubted procurators, for me and in my name to

compear before the said B\, my inuuediate lawful su])erior of the said lands, or his commis-

sioners in his name, having power to receive resignation ad remanentiam, at any time and

place lawful and convenient ; and there, with all due reverence and humility, purely and

simplvbv staff and baton, as use is, to resign and surrender, as I do hereby resign and

SURRENDER, .si//*2//K;?7fr UPGIVE, ovERGivE, and deliver, all and WHOLE {here describe the

lands shortly), together with all right, title, and interest, claim of right, property, and pos-

session, which I, mv predecessors and authors, had, have, or anywise may have, claim, or

pretend to the said' lands and others, in the hands of the said B., or of his commissioners

in his name, as in his own hands and for his behoof ad jierpetuam remanentiam, to the

effect that the right of propertv in the .said lands, which stood in my person, may be

established and consolidated in the person of the said B., with his right of superiority of

the same, and remain inseitarabh- therefrom in all time coming; acts, instruments, and

documents in the premises to ask and take, and generally every other thing thereanent to

do in the premises which I could do myself if personally present or which to the office

of procuratorv in such cases is known to pertain, promising herel)y to ratify and con-

firm whatever my said procurators shall lawfully do or cause to be done in the premises.

On obtaining a disposition containing the clauses just mentioned, the

superior, if his disponee was entered in the property, or after entering him,

if his infeftment happened to be a base one, could infeft himself in the

property, as well as consolidate the superiority and the property fees, by

recording an instrument of resignation ad remanentiam, within sixty days

of its date, in the General or Particular Pegister of Sasines a])i)licable to the

lands, the instrument l)eing preceded by symbolical resignation of the
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lands. At the ceremony of resignation five persons appeared—(1) a

]trocurator on l)e]ialf of the vassal, (2) the suj)erior or his coniinissioner

sjjecially authoriseil to receive resignation ud irntanintuiin, {'.'>) a notary

])uhHe, and (4 and o) two witnesses. The procurator having the disposition

witli the iinxuratni y of resignation ad remanentiam resigned the lands hy

delivering to the superior or his coniniissioner a i)en, whicji came hy

universal practice to he used tor stall' and baton (Act of Sederunt,

11 Feb. 17US; Earl of Aberdeen, 1742,M 14:; IG : Carner/i/, 172'J, M. 14:UG).

The superior or his commissioner received and retained the pen, and there-

after took instruments in the hands of the notary. After this syndjolical

resignation, an instrumiMit of resignation ad reinanentiam was e.xpede, the

instrument re(|uiring to be signed by the notary and the two witnesses on

each page, and, as already said, recorded within sixty days of its date

(1669, c. ;3). Tlie instrument of resignation was in the f(dl<jwing form :

—

In the name ok (Iod, Amen. Be ir known to ai.i. men by tliis jtrcsent public

iustruiiieut, that upon tlic day of , and of the reign of our SovL-rcigii

Lord George the Fourtli, by the grace of (iud, of the United Kingdom of Great Britain

and Ireland, King, Defender of tlie Faitli, the year ; In presence of me,

notary pul)Hc, and witnes-ses after designed, hereto subscribing, cnmpeared ])ersonally /•'.,

as procurator for ^1., heritable proprietor of the lands and others after mentioned,

specially constituted by virtue of a ])rocuratory of resignation ad reuuinentiani

dated , made and granted by the said .4. for resigning the lands and

others after mentioned in favour of liiniself, his heirs and successors, immediate lawful

superiors of tlie same, and passed with us to the personal presence of the sjiid A.,

su])erior of the s;iid lands and others ; and there the said F., as ])rocurator for and in name
and behalf of llie said -1., kesioned and slukendeked, xiinplirittr upoave, ovekoave,

and DEEIVEKED, .\LL AND WHOLE (here take in the lamh), together with all right, title,

and interest which the said .4. had, or anywise might have, claim, or pretend to the s;ud

lands and others above described, or to any part thereof, in the hands and in favour of

the said A., immediate lawful siipoi'ior of the same, ail ])erpdua)ii remaneittiain, to the

effect that the right of i)roperty of the said lands and others standing in the per.son of the

said .4. may be consolidated with the right of superiority of the same, and may remain

and abide inseparable therefrom in all time coming, by virtue of and conform to the

foresaid procuratory of resignation granted by the said A. for that effect ; and that by

deliverance made by the said F., procurator foresaid, of staff and baton as use is, in tlie

han<ls of the said A., who accepted of the same : Whereupon, and upon all sundry the

jnemises, the said /'., as procurator foresaid, asked and took instruments in the hands ot

me, notary i)ublic. These thincjs were so done at day, month, and year of

God before written, betwixt the hours of and , in presence of

and , witnesses to the premises sj)ecially called and required, and hereto

with me subscribing. Et ego vero (Jiere followed the notarial docquet in Latin).

The instrument of resignation had to set forth accurately the disposition

or other deed containing the procuratory of resignation (M'Mi/lan, 1831,

S. 551; and comp. Vidr of Aiyi/fl, 1873, 11 M. GIG), an<l to deduce

the title of the person in whose favour it was exi)cde.

As has been shown in the preceding paragraph, the steps taken on

behalf of one wlio had a completed title to the superiority, and who after-

wards obtained a disposition of the property containing a procuratory of

resignation ad remanrntiatn, to consolidate the two fees, were—(1) confirma-

tion l)y himself of the title of the disponer of the property in the event of

his infeftment being base ; (2) symbolical resignation ; (3) the exjieding of

an instrument of resignation ad remancntlam ; and (4) the recording of it in

the appropriate Register of Sasines within sixty days of its date. But if

the proprietor of the superiority ol)taiued a disposition of the projjerty with

the same clauses as those contained in a disposition to a stranger to the feu,

then he took the following steps to ciVect consolidation:

—

{\ and 2) base

infeftment in tli^ pi-.<pcrly and charter of fontirniation granted by liimself
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ill his favour, or otherwise, a charter of resignation (or, if need be, a charter

of resignation and contirniation) granted by himself in his own favonr, and

infeftineiit in the charter : ('^) procuratory of resignation ad rcmancntiam

granted by hiniseh" hi his own favour; (4) synil)ohcal dehvery
; (5) the

expeding of an instrument of resignation; and (G) the recorchng of the

instrument within sixty days of its date in llie approi)riate Register of

Sasines. In the case just supposed it will be seen tbat the su])erior made

up a title to the property in the same way as any disp(jiiee to it wcnild have

done i.e., he completed"^ his title either by confirmation or l)y resignation,

and then took the steps (o) to (6) t(» unite' the two fees. Similarly, when a

person had a completed title to the proi)erty, and afterwards ac(iuired a

completed title to the su])eriority, he, to effect consolidation of the two fees,

took the steps (:5) to (G) inclusive. But if his infcftment in the property

was base, or his infeftment in the superiority was l)ase, or if both infeft-

inents were base, then, before proceeding to effect consolidation, he required

to make public his base infeftment or i)ifeftments, because ]irior to consolida-

tion the titles to both fees had to be fully completed, and he had to

h(dd the property directly of himself (see Grant, 17G0, M. 8740; Bell,

Led. ii. 783, 786). A mid-hnpediment to resignation ad rrmanentiam in

the hands of the liar of the sui)eriority was not created b}- the superiority

l)eing held in liferent by another (DnnfJa.% 2G i\Iay 1812,_ F. C), and

resignation ad irmancntiaiii in the hands of a liferent sui)erior who was

infeft with power to receive resignation and into the hands of the fiar who

was not infeft was held efiectual to consolidate tiie fees of iiroperty and

superiority {Brdfrarn, 7 March 181G, F. C).

The form of the separate procuratory of resignation ad rcinanciduini used

by a person in right of the fees both of superiority and property of the same

lauds to consolidate them, was as follows :

—

Kxow ALL MEX Lv tliese presents, that I, A., superior of the lands and others after

mentioned, and also proprietor of the same, holding of myself, considering that I stand

infeft and seised in all and whole {here, take in the lands), conform to an instrument of

sasine in my favour, dated , and registered ,
proceeding on a

disposition thereof, dated ,
granted by 6'., in my favour, wherel.y the right

of property of the foresaid lands and pertinents thereof above si)ecified, which lorinerly

stood in the person of the said C, is now fully vested in my person : And that by a

charter of cfjntinnation thereof, granted by me as superior foresaid, of the date hereof,

the said lands are now held liy me immediately of myself as superior thereof; audit

being proper that mv right of property of the foresaid subjects should be united

and consolidated with the ri;jht of superiority of the same in my person, therefore I

hereby make, coxstitute, aiul okdaix 5

and each of them, my very lawful and undoubted procurators, for me and in my
name to compear liefore my.self, my heirs or successors, as immediate lawful superiors

of the lands and others before and after specified, or before our commissioners in our

name, having power to receive resignation.- thereof nd reinanetitimn, at any time

and place lawful and convenient ; and there purely and simply, by staff and baton as

use is, to RESIGN and surkexder, like as I the said A. do hereby resign and surrender,

dmplieiter ui'GiVE, ovkkgive, and deliver, all and whole {here narrate the lands),

together with all right, title, and interest which I have or can jiretend to the same, in

the hands of me the said A., or my foresaids, as immediate lawful superiors of the same

ad 2)erpetiiaiii reino.neatiani, to the effect that the right of property of the foresaid lands

and others, which stand in my person as aforesaid, may be united and consolidated with

ray right of superiority of the .same, and remain inseparaljle therefrom in the person of

me, my heirs and succe.ssor.s, in all time coming ; acts, instruments, and documents in

the premises to ask and take, and generally every other thing to do as freely in

all re.spects as I the said A. could do mvself, or which to the otlicer of procuratory in such

cases is known to pertain, i)romisiiig to ratiev and cuxfir.m whatever my saiil procurators

.shall lawfull V do, or cause to Ije done, in the premises. And I consent to the registration, etc.

{Jiirid. S/)/!rH, 3rd ed., vol. i. 6G2.)
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The lufeftiueiit Act, 1845, enacted that iu.stnuneiits of resiguatiou ad
rcmanr.ntlani should l)e writt(Mi in the same form as theretofore, but that it

should b:.' unnecessary for the notary ])ul)lic to adiiibit his loii<^ dociiut.'t to

such instruments. Prior U) tlie Act of lS4rj it was necessary that resij^nation

ad remanentiam should be accepted by the superior himself, or by a person

havinjjf a fcn'mal commission f(n- tbat jturpose. The Act of 1845, however,

allow('(l resignations (ul riinanrntiain to be acce])ted by the known a;,'ent of

tlie superi(n' for the time, as well as by the superior iiiuiself, or liy a pers(jn

holding a formal commission for the purpose (8 Si 9 Vict. c. .So, s. 8).

As already ntjLiced, the Lands Transference Act, 1847, iiitrndueeil forms

of clauses for dispositions, and provided tliat a clause of resignation in

the form, " And Ircslgn the said hiiuU and othersfor new infeftment'' should

be held e([uivalent to a jirocuratory of resignation ad remanentiam when it

occurred in a disposition by a vassal to his superior (s. 3).

Tbe Titles to Land Act, 1858, inlrnduced important provisions with

reo'ard to resiunation ad remanent iani. Until 1858 it was necessary in all

cases in elt'ecting consolidation to have resort to symbolical resignation, and

to expede and record within sixty days of its date an instrument of resigna-

tion ad remanentiam. The Act of 1858, however, provided that it shouM
not be necessary to expede and record an instrument of resignation ad rr-

inanentidm on any procuratory of resignation ad remanentiam, or on any con-

veyance containing an express clause of resignation ad remanentiam, but

that it should be sufficient for the superior in whose favour the resignation

under such a procuratory or conveyance was authorised to be made to

record in the appropriate Ptcgister of Sasines such procmatory or such

conveyance with a warrant of registration thereon, or to expede and record a

notarial instrument in the form of Sched. (B) of the Act. Such procuratory

or conveyance and warrant, or such notarial instrument, lieing so recorded,

should have, the Act declared, the same ellect as if an instrument of resigna-

tion ad remanentiam had been expede on such procuratory or conveyance,

and had been recorded in the Ptegister of Sasines according to the law and

practice existing at the connnencement of the Act at the date of recording

such procuratory or conveyance or instrument (s. 4). Further, according

to the Act, all instruments of resignation ad remanentiam m\<;\\t be in the

form of Sched. (D), and when in such form might be recorded in the

Ptegister of Sasines at any time during the life of the party in whose favour

the resignation was made, and the date of presentment and entry set forth

on any instrument of resignation in such form by the keejter of the register

should be the date of the resignation and of the instrument (s. 4). The Act

also provided that a clause of resignation in any conveyance should be held

to import a resignation in facorcm only, unless specially authorisetl t»^ be a

resignation ad remanent iam , s\\\)'}cct to this provision, that nothing contained

in the Act should prevent an instrument of resignation ad remanentiam from

l)eing expede and recorded on a conveyance theretofore granted, and containing

a clause of resignation in the form authorised by the Lands Transference

Act, 1847 (s. 5). Accordingly, after 1858, a superior purcliasing the

property from an entered vassal, and obtaining a disposition wilh a clau.se

of resignation eul remanentiam, could ettect consolidation by recording in

the approiH'iatc Pegister of Sasines the disposition with a warrant of

registration, or by expeding and recording a notarial instrument in the f«trm

of Sched. (R); or by expeding and recording an iastrument of resignation

ad remanentiam in" the forni^ of Sched. (D) ; or, after syml)olical resigna-

tion, by expeding and recording within sixty days of its date an instrument
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of resignation in the form used prior to the commencement of the Act.

And the iirovisions of tlie Act allowed a person whose titles were

duly completed to fees of property and superiority to effect consolidation

by executing and recording a procurator}- of resignation ad rcmcmcntiam,

w-ith warrant of registration thereon in his fayour; or by executing

a procuratory of resignation cul remanentiam, and thereafter ex-

l)edin<i and recording a notarial instrument in the form of Sched.

(B): or by executing a procuratory of resignation ad remanentiam and

expeding and recording an instrument of resignation ad remeinentiam

in the form of Sched. (I)) ; or by executing a procuratory of resignation

ad remanentiam, followed by syml)olical resignation, and by expeding

and recording an instrument of resignation ad remanentiam in tlie

form in use before the Act. It will be noticed that when a disposition in

fayour of a superior granted Ijefore the commencement of the Act contained

a clause in the terms, " And I resign the said lands and others for new infeft-

ment" the Act required that the superior should expede an instru-

ment of resignation either in the form introduced by the Act of 1858

or in the form in use prior thereto ; and that, while the instrument in

the newer form did not require to l^e preceded by symbolical resigna-

tion, and could be recorded within his lifetime (s. 19), the instrument

in the earlier form required to be preceded liy sym])olical resignation,

and recorded within sixty days of its date.

liepeating and consolidating the provisions of the Acts of 1847

and of 1858, the Titles to Land ConsoHdation Act, 1868, by section 18,

enacted :

—

It shall not be necessary to expede and record an instrument of resignation ad re-

manentiam on any procuratory of resignation ad remanentiam, or on any conveyance

containing an express clanse of resignation ad remanentiam, but it shall be competent and

sufficient for the superior in whose favour the resignation luider such procuratory or

convevance is authorised to 1)6 made to record in the appropriate register of sasines

such procuratorv or conveyance, with a warrant of registration thereon in the form

or as nearly as jnay be "^in the form No. 1 of Sched. (H) hereto annexed, or to

expede and record a' notarial instrument as nearly as may l)e in the form of Sched.

(J) hereto annexed ; and such procuratory or conveyance and warrant, or such

notarial instrument, being so recorded, shall have the same effect as if, at the

date of such recording, an instrument of resignation ad remanentiam in favour

of the party on whose behalf the same is so recorded had been expede on such

procuratory or conveyance, and had been recorded in the appropriate register of

sasines : Provided ahvays, tliat nothing herein contained shall prevent an instrument of

resignation ad remanentiam being expede and recorded on a conveyance granted prior to

the first day of October one thousand eight hundred and fifty-eight, and containing a

clause of resignation authorised by the Act of the tenth and eleventh Victoria, chapter

fortv-eight ; and that all instruments of resignation ad remanentiam may lie in or as nearly

as iiiay be in the form of Sched. (K) hereto annexed ; and when in such form, whether

expede before or after the commencement of this Act, the same may, with warrant

of registration thereon, be recorded in the appropriate register of sasines at any time

during the life of the party in whose favour the resignation is made, and the date of

presentment and entry set forth on any instrument of resignation in such form by the

keeper of the register, "^shall be the date of the resignation and of the instrument.

Sched. (K) is as follows :

—

At there was by [or on Ijehalf of] A. B. [here insert the name and desig-

wition of the superior}, presented to me, notary public subscribing, a disi)osiLion [or other

deed or extract, as the case may he], dated the " day of
,
granted by C. D. [here

insert the nameoyad designation of the vassal], ])(img the vassal in the lands after descrilied,

holding the same of the said ^. i^. as his superior thereof, by wliich disposition the said

G. D. disponed to the said A.B., and his heirs and assignees whomsoever [or as the case may

he], All and Whole [here insert description of the lands as in the disposition or other deed,

etc.] ; in virtue of which disposition [or 'Ahir deedy etc.] the said lands were resigned in
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the hands of the said A. B. [or "in the hands of E. F., as his coninii.'^sioner duly

authorised, conform to coniinission" (ilescrilie by date and other j.>artiiulars), "as in

the liands of the said A. IJ. himself "] [or " in tlie hands of E. F., being the known agent of

tlie said A. J!., and as sucli duly autlioiiscil in virtue of tlie Act of tlie eiglith and nintli

years of tlie reign of Her Majesty Queen Victoria, cliapter thirty-tive, intituled

'An Act to simplify the form and diminish the expense of obtaining infeftment in

Heritable Projierty iii Scotland,' as in the hands of the said A.B. himself"], ad perpetnum

remaneatiain, and to the elfect that the right of property of the foresaid lands and others

might be united and consolidated with the right of sui)eriority of the same in the person

of the said A. B. in all time coming. Whereu]>on tliis instrument is taken by [or on

behalf of] the said " A. B. and C. IJ. " in the hands of etc., as in Sched. (J) to

the end.

The Act of 1858 apparently did not require a warrant of re<^istration to

he written on a notarial instrument, or an instrument of resignation, hut the

Act of 18G8 reijuires such warrant to he written on these instruments

(s. 141).

]>ecause of the pruvision of the Conveyancing Act, 1874, that it shall

not he competent after the commencement of the Act for a superior

to grant any charter, precept, or other writ hy progress, tlie opinion is

sometimes exi»ressed that it is not now C()ni])etent to consolidate a fee of

property and a fee of superiority otherwise than hy recording a minute of

consolidation; hut, as already indicated, it is thought that a superior

purchasing the property fee can still consolidate it with his superiority fee

in any of the ways com])etent to him prior to the commencement of

the Act, and that one having feudalised titles to the superiority and the

property fees can now use for consolidation either one of the methods

competent to him hefore 1874, or a minute of consolidation. In other

words, it is still competent, it is thought, to insert in a disposition of

pro])erty in favour of the superior a procuratory or express clause of

resignation ad remancntlam, or to execute a separate procuratory of

resignation ad remanentiam for the purpose of either conveying the property

to the superior or of consolidating fees of superiority and property, and to

expede an instrument of resignation ad remanentiam either in the form of

Sched. (K) of the Act of 1868 or in the old common law form, with or

without the long notarial docquet. For further information regarding

consolidation, see Consolidation.

IV. Assignations of Personal Titles to Land under Unfeudalisep

Conveyances; of Personal Eights to Land l\' the Sense of

Sec. 9 of Conveyancing Act, 1874; and of jura crediti to

Land.

In the preceding pages transmissions of feudalised fees, either of

property or superiority, have heen dealt with, and it has heen slu>wn that

the hahile mode of transferring them inter vivos is a disposition followed

by infeftment ; but a person may have, as opposed to a feudalised title to

lands, (1) a personal title or right
; (2) a personal right in the sense of sec. 9

of the Conveyancing Act, 1874; or (:'.) a right (>.s ercditi) to demand a

conveyance of lands from the ]ierson who has a title, feudalised or un-

feudalised, to them. Thus A., infcft, may grant and deliver a disposition of

lands to P.. P.efore B. takes infeftment he is said to have, in virtue t»f

the disposition in liis favour, a personal title or right to the lands, and

this personal title he can transfer to another. He can transfer his

personal title by granting an assignation thereof to any person. By the

Conveyancing Act, 1874, it is declared that a personal right to every estate

in laud descendible to heirs (/.c. to heirs-at-law or of provision
;
M'Adam,

VOL. IV.
^^
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1879, 6 E. 1256) shall, without service or other procedure, vest or be held

to have vested in the heir entitled to succeed thereto by his survivance of

the person to whom he is entitled to succeed, and that such a personal

right vested in an heir is transmissible in the same manner as a personal

right to land under an unfeudalised conveyance (s. 9). But be it noted that

although a personal right vested in an heir is so transmissible, yet the

assignee of it must, before completing a feudal title to the lands carried by
the assignation in his favour, present a petition under sec. 10 of the Act of

1874. Again, one may have neither a personal title nor a personal right

in the sense of sec. 9 of the Act of 1874 to lands, and yet he may have

a right to call on, e.g., a trustee to grant a conveyance of lands which a

truster has ordained to be conveyed to him. This right is usually called a

jus crcditi, and an assignation can be granted of it, the assignee's title to the

jus crediti being completed by intimation of the assignation to the person

under obligation to grant the conveyance. I'rom a conveyancing point of

view, there is this essential difference between an assignation of a personal

title or right, or a personal right, in the sense of the Act of 1874, to lands

on the one hand, and an assignation of a jus crediti to them on the other,

that if an assignation of a personal title or right, or a personal right in an
heir, is assigned separately to two or more persons, the assignee who first

takes infeftment has a right to the lands to the exclusion of the other

assignees {Benton, 1837, IG S. 184; affd. 1843, 2 Bell's App. 214, 2 Boss'

L. C. 435) ; but if a jus crediti is so assigned, the assignee who first duly

intimates his assignation is preferred to the others.

I. Transference of Personal Title to Lands under Unfeudalised

Conveyances.

Although before 1845 a person having a personal title to lands

could transfer such right by a simple assignation of the unexecuted

executive clauses contained in

—

e.g. to take the typical case—a disposition

in his own favour, the usual form for transferring such personal right was
then, and continued to be until 1858, a deed called a disposition and
assignation granted by the person having the personal title in favour of

another. The disposition and assignation before 1845 consisted of the

hjllowing parts :

—

I. Narrative clause {in vjJiich, however, the granter was designed as

'proprietor, not as heritable 2^voprietor).

II. Dispositive clause.

III. Obligation to infeft, followed sometimes by the words, "And for

that purpose I " {i.e. the disponer or cedent) " hereby bind and
oblige myself and my foresaids to make, subscribe, and deliver

to the said B. and his foresaids all writs and deeds which may
be necessary."

IV. Clause of warrandice.

V. Assignation of writs (this clause mentioning the disposition with

the unexecuted procuratory of resignation and precept of sasine

to wliich tlie disponer or cedent had right).

VI. Assignation to the rents from a certain time.

VII. Clause of warrandice of the assignation to writs and rents.

VIII. Obligation to free the subjects of public burdens.

IX. Clause of delivery of titles.

X. Clause of registration.

XL Testing clause.
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It will be noticed that the disposition and assignation in use before 1845
was similar in its terms to the onliiiary dispositions then in use, with these

exceptions : that it did not contain (1 ) a procuratnry of resignatifjn, or (2) a

precept of sasine, and that it contained (.">) an addition to the on linary clause

of assignation of writs to the ellect that the disposition containing tlie open
or unexecuted executive clauses

—

i.e. the procuratory of resignation and
precept of sasine—was also assigned. The substance of the deed was the

assignation in favour of the grantee (jf the unexecuted warrants tu which the

granter had a personal title. The grantee under the deed could make up a

title either by confirmation or by resignation

—

i.e. before 1845 he could take

base infeftment on the precept of sasine assigned to him, and then get a

charter of confirmation in his favour, or, in virtue of the procuratory assigned

to him, get a charter of resignation, or it might be a charter of resignation

and confirmation, and then take infeftment on the precept of sasine in such

charter. It will be remembered that the Act 1G93, c. 35, required that

instruments of sasine or of resignation, if the granters or grantees of the

precepts of sasine, or procuratories of resignation, which were the warrants

for such instruments, were dead, liad to deduce the title of those in whose
favour infeftment was taken or resignation made.

The Act of 1845 made no change on the form of the disposition and
assignation, but, as already stated, abolished instruments of resignation

in favorem, allowed the deduction of titles required by the Act 1693,

c. 35, to be made after the date of the Act in the charter of resigna-

tion, abolished the need for symbolical delivery in taking infeft-

ment, and introduced a form of instrument of sasine which could be

recorded at any time during the life of the person in whose favour it was
expede.

Owing to the provisions of the Lands Transference Act, 1847, the

clauses of the disposition and assignation were in practice shortened, and

the arrangement of them to some extent altered. After that Act the

clauses of the disposition and assignation were: (1) Narrative clause;

(2) dispositive clause; (3) term of entry; (4) obligation to infeft : (5)

assignation to writs and delivery thereof; (G) assignation to rents
; (7)

obligation to free the subjects of pu])lic burdens
; (8) clause of warrandice

;

(9) clause of registration; (10) testing clause. After the Act of 1847,

which declared that a clause of assignation to writs in the form "And
I assign the writs " should import an uuconditional assignation, inter alia,

to all open procuratories and precepts to which the disponer had right (s. 3),

it was deemed unnecessary to insert in the clause of assignation of writs

any special assignation of the disposition in favour of the disponer or the

unexecuted executive clauses therein. The Act of 1847 made no change

as regards infeftment on the part of the grantee of the disposition and

assignation.

As aheadV stated, it was quite competent even before the Titles to

Land Act, 1858, to transfer a personal title or right to land by a

simple assignation of the \uiexecuted executive clauses to which the

cedent had right. This was settled by the case of Jienton (cited

supra), where it was held, infer alia, that an unexecuted procuratory

of resignation might be as eflectually carried l)y a general assignation

of writs, titles, and evidents (where there was nothing in the deed

containing it to exclude such a construction) as if specifically men-
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tioned or described, and that the deed of assignation did not require to

contain dispositive words, or profess directly to convey or make over the

property of the lands themselves. Notwithstanding this decision, convey-

ancers were in the habit of using the dis])ositi()n and assignation for trans-

ferring personal titles to lands at least until 1858, when the Titles to Land

Act of that year gave statutory sanction to the use of an assignation, instead

of the disposition and assignation, in the transference of personal titles to

land. By the Titles to Land Act, 1858, it was made competent to any

party in right of an unrecorded " conveyance " to assign the conveyance in

forms prescribed by the Act, the assignation being either written on the

conveyance assigned or apart from it (ss. 13 and 14). The provisions of this

_A.ct—which were extended to the transfer of unrecorded conveyances of

subjects held burgage by the Titles to Land Act, 1860—did not, however,

abolish the use of the disposition and assignation ; but as its provisions were

repeated with additions by the Titles to Land Consolidation Act, 1868, it

is unnecessary to give further details regarding them.

Repealing the Titles to Land Act, 1858, the Titles to Land Consolida-

tion Act, 1868, made provisions regarding assignations to unrecorded

conveyances as well as notarial instruments in favour of parties having

right to unrecorded conveyances. The Act made it competent to any

person having right to an unrecorded "deed or conveyance," whether

granted in favour of himself or originally granted in favour of another

person, to assign the deed or conveyance, either (a) Ijy granting

an assignation written apart from the unrecorded conveyance in the

form of No. 1 of Sched. (M) annexed to the Act ; or (h) by grant-

ing an assignation written on the deed or conveyance itself in the

form of No. 2 of Sched. (M), the assignation in both forms setting forth

the deed or conveyance, and the title or series of titles, if any, by

which the cedent acquired right to the same, and the nature of the

right assigned (s. 22). Sched. (M), No. 1, with the note in the Act ap-

pended thereto, is as follows :

—

I, A. B., in consideration of, etc. [or otheru'ise, as the case may be], hereby assign to

C. D., and his heirs and assignees [or othenvise, as the case may be], the disposition [or other

deed, as the case may be] granted l)y E. F., dated, etc., by which he conveyed the lands of

X., as tlierein descril^ed, to me [or otherwise, as the case may be, specifying the connecting

title, if any, and the nature of the right conveyed or assigned. State the term of the assignee's

entry, and other particidars, if any, which ought to be siKcificd]. In witness whereof [insert

a testing clause in the \isual form.]

Note.—Before being jyresented for registration along with the disposition or other

deed and warrant of registration thereon, the assignation must be docqueted in or as

nearly as may be in the form following, viz. :

—

" bocrpieted with reference to warrant of registration on behalf of C. D., written on

the said disjjosition [or other deed, as tlie case may be]."

The docquet shall be signed by the person or his agent or agents signing the

warrant. ^

Sched. (M), No. 2, is in these terms :

—

I, A. B., in consideration of, etc. [or otherwise, as the case may be], hereby assign to

C. D., and his heirs and assignees [or otherwise, as the case 'may be], the foregoing disjiosi-

tion [or other deed, as the case may be] of the lands of X., as therein described, granted in

my favour [or otherwise, as the case may be, specifying the connecting title and the nature of

the right conveyed, or assigned. State the term of the assignee's entry and other particulars,

if any, ivhich ought to be specified]. In witness whereof [insert a testing clause in the usual

form].

If an assignation, written in the form of Sched. (M), No. 1, is used,
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the assignation (or, in the event of there being more than one, the successive

assignations) may be recorded in the appropriate liegister of Sasines

along witli tlie deed or conveyance itself,

—

i.e. the deed or conveyance

which has been assigned,—and a warrant of registration tliereon in

the form of No. 2 of Sched. (II), the assignation being docqueted with

reference to the warrant of registration. If, on the other hand, an

assignation in the form of No. 2 of Sched. (M) is used,— i.e. an assignation

written on tiie conveyance,—the assignation or assignations may be so

recorded, and the deecl or conveyance, along with a warrant of registration

thereon, the warrant being in the form of Sched. (H.), No. 1. The Act

declares that the deed or conveyance, with the warrant of registration, and

the assignation or assignations separate from the deed or conveyance and

those written upon the deed or conveyance, if any, and all similar assigna-

tions granted before the commencement of the Act, being so recorded, shall

operate in favour of the assignee on whose behalf they are presented for

registration as fully and efreetually as if tlie lands contained in the assigna-

tion, or, if there be more than one, in the last a.ssignation, had been disponed

by the original deed or conveyance in favour of such assignee, and the deed

or conveyance, with the warrant of registration, had been recorded of the

date of recording such deed or conveyance and assignation or assignations,

i.e. shall operate as an infeftment of the assignee as at the date of recording

(s. 22). The Acts of 1858 and 18G0, whilst they contemplated the use of a

docquet in the case of assignations written apart from the deed assigned, did

not specially provide that such docquets should be used ; and to remove any

doubts as to the validity of separate a.ssignations without a docquet, the

Act of 18G8 also provided tiiat all deeds or conveyances, with a warrant of

registration and assignation or assignations written thereon, or with an

assignation or assignations separate therefrom, that may have been so

recorded before the commencement of the Act, shall operate in favour of

the assignees on whose behalf the same shall have been so recorded as

effectually as the Act provides in regard to a recorded deed or conveyance

with a warrant of registration and assignation or assignations written

thereon, notwithstanding that such assignation or assignations may not

have been docqueted with reference to such warrant, or referred to therein

as being so docqueted (s. 22).

An assignee of an unrecorded conveyance is authorised by the Act of

18G8 to take infeftment, not only by the modes set forth in -the preceding

paragraph, but also by (a) recording the deed or conveyance assigned with

a warrant of registration, along with a notarial instrument, docqueted with

reference to the warrant of registration ; or {h) by simply expeding and

recording a notarial instrument. Thus, according to sec. 23, it is com-

petent to any person having right to an unrecorded deed or conveyance

originally granted in favour of another person (a) to expede a noiarial

instrunumt in the form of Sched. (N), setting forth the deed or convey-

ance, and the title or series of titles by whicii he acquired right to the

same, and the nature of his right, and to record the deed or conveyance, with

warrant of registration thereon in the form of N<x 2 of Sched. (H), and

also the notarial instrument, in the appropriate Eegister of Sasines ;
or {h)

where it is not desired to record the whole of the deed or conveyance, it is

competent to expede a notarial instrument in or as nearly as may be in the

form of Sched. (J), setting forth generally the nature of the deed or con-

veyance, and containing those portions of it by which tlie lands in regard

to wliicli the instrument is expetie are conveyed, and by which real burdens,

conditions, provisions, or limitations, if any, are imposed, and also setting
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forth the title or series of titles by which the party acquired right to the deed

or conveyance, and to record such notarial instrument in the appropriate

Register of Sasines. Sec. 23 also provides that on the assigned deed or

conveyance, with such warrant of registration thereon, and such notarial

instrument in the form of Sched. (N), or any similar deed or conveyance,

with warrant of registration and notarial instrument, expede in virtue of

any Act of Parliament repealed by the Act of 1868, being so recorded, or

on such notarial instrument in the form of Sched. (J), or any similar

instrument expede in virtue of any Act of Parliament repealed by the Act

of 1808 being so recorded, the person in whose favour the deed or convey-

ance, or the instrument, have or has been or shall be expede and so recorded,

shall be in the same position as if the original deed or conveyance had been

granted to himself, and, along with a warrant of registration thereon, had

been recorded of the date of recording the deed or conveyance or notarial

instrument.

The Conveyancing Act, 1874, made no difference on the provisions of

the Titles to Land Consolidation Act, 18G8, with regard to_ assignations to

unrecorded conveyances, or to the ways in which an assignee can take

infeftment: but after 1874 the infeftment of the assignee in the lands

implied entry with the superior, whereas infeftment of the assignee before

the Act of 1874 did not imply entry unless the warrant of his infeft-

ment proceeded from the superior.

It has already been stated that if a proprietor with a feudalised title

•dispones the same lands to two or more different lo7id fide disponees, the

disponee who first takes infeftment is preferred, although the disposition in

his favour should be of later date than the dispositions of the other disponee

or disponees ; and similarly, it is now settled that if a person having a

personal title to lands assigns that title to two or more hond fide

assignees, the assignee w^ho first obtains infeftment is preferred {Bell,

1737 M. 2848, 2 Eoss' L. C. 410, following Broicn, 1676, M. 2844,

and
'

overruling Erslcmc, 1710, M. 2846; Ride, 1710, M. 2844;

Sinclair, 1733, M. 2848; see also Menzies, 634; Bell, Led. n. 770).

The principle in both cases is the same : that the first infeftment carries

the real right out of the person who was last infeft. In Bell

the facts were: 0. obtained a decree of sale of a tenement in

Kelso, and thereafter, in 1730, he, without having taken infeftment,

conveyed the tenement l^y disposition containing a precept and the decree

to C. C. took infeftment on tliis precept granted by 0., and then, in 1732,

•granted to B. a heriialjle Ijond of relief, with a precept of sasine, in which

E. was infeft. In 1734 G., a creditor of C, adjudged the tenement from C.

and the decree of sale, and charged the superior, and obtained a charter

from him, in which he was infeft. The Court held that G. had right to the

lands, on the ground that he had first completed a real riglit to them
;
and

since the decision in the case the principle has received effect that he who

first completes the real right, or, in other words, he who first denudes tlie

person last infeft, has the preferable right to the lands, and that therefore

a cedent having a personal right to land is not divested thereof until infeft-

ment in the person of his assignee has been taken. The remedy of a

disponee of a feudalised right and of an assignee of a personal right, who

have been ousted from obtaining a real right to the lands by a prior infeft-

ment, is to fall Ixack on the warrandice, express or implied, in their favour.

In this connection, a case of interest regarding warrandice is Dcwar,
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1780, M. IGO.JT. Tliere J., iiifcfL in liuids, granted to G. a heritable
bond over them, and then (h.si)()n(;d them by disposition to A. A.,
without takin-;- infeftment, sold, in IToG, the lands to I)., with absolute
warrandice. D. did not take infeftment in the lands; and in 17GG (1.

made his bond real af^ainst them. Havin^r paid the sum due to G., \).

raised action against his author, A. ; and the decision of the Court was
that by the obli-^ation of warrandice A. was bound to clear the subject of
the incund)rance of the lierital)le bond granted by J. to G., although A.
was ignorant of its existence when he assigned his personal title to the lands
toD.

2. Assvjnation to Personal Bvjhts to Lands in the Sense of Sect.

of the Convcyanciiuj Act, 1874,

The Conveyancing Act, 1874, declares that a personal right to every
estate in land desccn(hl)le to heirs sliall vest, without service or other i)ro-

cedure, in the heir entitled to succeed thereto (s. 9). It is, however, not to
be forgotten that even prior to 1874 titles of honour and dignities, and lands
in Orkney and Shetland, and leases, vested without any service in an heir.

This ipso jure vesting of a lease in an heir enaldes him not only to possess
but also to transfer, or to sue a removing, or to challenge his predecessor's

deeds ; and it is thought that the provisions of the Kegistration of Leases
Act, 1857, do not in any way prevent a long lease from vesting in the same
way and to the same eiiect as a lease to which the Act does not apply
(Rankine on Leases, 152).

Before 1874, lands belonging to an ancestor whose heir had not com-
pleted a title to them, were said to be in hareclitate jaeente of the ancestor,

and the heir had to complete a title to them before he was in apositi(3n to

grant a conveyance of them containing the means of investing his disponee
in them at once. But it was not uncommon for an heir-apparent to dispone
the lands to a purchaser before he had taken any ste])S to vest himself in

the lands in ha-reditate Jaeente of his ancestor. Along with a conveyance of

the lands the heir granted authority, either in the disposition or apart from
it, to complete his own title (Menzies, GGO). On receiving the conveyance
the disponee either coidd complete his title by first taking infeftment on
the disposition in his favour, and then getting a feudal title made up in the

person of the heir, and by the latter step the infeftment in his own favour
was validated necrcfione; or, alternatively, he could first make u]» a feudal

title in the person of the heir, and then take infeftment under the disposition

in his own favour. When an ancestor died with only a personal title to

land, and liis heir desired to transfer this personal right to a third party, the

following method of transference was sometimes adopted before 1874, viz.:

the heir granted an assignation of the une.xecuted warrants in the ancestor's

favour, and a mandate to his assignee to expede a general service in his

favour. After service was expede in favour of the heir, the assignee could

take infeftment 1 ly expeding and recording a notarial instrument, specifying

the disposition in the ancestor's favour, the extract decree of geneml
service in favour of tlie heir, and the assignation in his own favour, and
then obtain entry l)y a charter or writ of confirmation; or he could, after

service had been expede, obtain a charter of resignation in virtue of the

pr(^curatory or clause of resignation in the ancestor's title, and take

infeflment on the charter of resignation. But if he took infeftment in

the former way, the decree of general service had to be deduced in the

notarial instrument in accordance with the Act 1693, c. 35 ; and if he

completed his title by charter of resignation, the decree had to Ix) deduced
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in the charter of resignation, to satisfy the requirements of the Infeftment

Act, 1845.

By the Conveyancing Act, 1874, " estate in lands " means any interest

in land, whether in fee^ hferent, or security, and whether beneticial or iu

trust, or any real burden on land, and includes an estate of superiority

(s. 3 (2)), and sec. 9 of the Act declares a personal right to an " estate in

land " vested in an heir to be of the like nature and attended with the like

consequences, anil be transmissible in the same manner, as a personal title

to land under an unfeudalised conveyance.

The ways in which a personal title to land under an unfeudalised con-

veyance can be transferred have already been dealt with, and ])robably the

transference of a personal right to lands, especially if that right be one in

fee or liferent, will be, in practice, by a disposition or a disposition and

assignation granted by the heir in whom it is vested in favour of the person

to whom he transfers it. But whatever be the mode of transference, the

deed will not entitle the disponee to complete without judicial procedure a

real right to the lands. The assignee of the pers(jnal right will, in virtue

of the deed in his favour, be entitled to present a petition under sec. 10 of

the Act of 1874 to have it found that he is entitled to procure himself

infeft in the lands ; and, on obtaining an extract decree in his favour, he

can take infeftment in the lands l)y recording it with a warrant of registra-

tion in his favour in the appropriate liegister of Sasines (s. 10). For example,

if A. had a personal right to lands in virtue of sec. 9 of the Act of 1874,

and left a general disposition of his whole estate to trustees, the trustees

could complete a title in their own persons l)y following the procedure

prescribed by sec. 10 of the 1874 Act. The personal right vested in an heir

by virtue of "the provisions of sec. 9 of the Act of 1874 does not confer on

him a title equivalent to an unfeudalised conveyance to the effect of

enabling him, or his disponee or assignee, to take infeftment without

judicial procedure, e.g. by expeding and recording a notarial instrument,

although an assignee having right to an unfeudalised conveyance has this

power. Notwithstanding the provisions of the 1874 Act relating to ipso

jure vestmg in an heir, an heh', although he has a personal right to lands in

the sense of sec. 9 of the Act, may, in transferring his interest in the

lands, ignore this right, and grant, as before 1874, a disposition containing

a mandate to his disponee to complete a title in his person, in which case

the disponee will have it in his option either to complete a title by petition

in terms of sec. 10 of the 1874 Act, or, alternatively, to make up a

feudal title in the person of the heir by service or other procedure, the

infeftment in favour of the heir validating, as before 1874, any infeftment

which has been previously taken by the disponee, and makhig effectual, if

the disponee has not already taken infeftment, an infeftment thereafter

taken by him.

3. Assignations of Jura crediti to Lands.

The transference of personal titles to lands under unfeudalised convey-

ances, and of j)ersonal rights to lands in the sense of sec. 9 of the

Conveyancing Act, 1874, having been dealt with, a few remarks fall to be

added on the transmission of a jus crediti to lands. Where a trustee holds

lands under an obligation to convey them to a beneficiary, or where a

p)erson buys heritage, e.g. by missives, or where a person comes under an

obligation to convey lands to another, then the l)eneficiary, the buyer, or

the obligee respectively, is said to have a jus crediti to the lands ;
or, in other

words, wliilst he has a right to insist on a conveyance of the lands in his
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favour, he cannot complete a real right, i.e. a feudal title, to tlieni " without

the aid either of a third ])urty or of the Court as fulfilling an obligation

incumbont on such tliird ]»arty " (Hell, Lrrt. ii. 771). Sucliy//7-rt i/nliti are

eirectually transferred by tbe holders of Ibem to otliers by assignations duly

intimated to tlie obligors in tlie obligations which constitute them. " It is

to be observed," says a well-known legal writer (M'Laren, 84o), "that

although a (Uspoueo of lauds may transfer bis ])orsonal title to another by

merely assigning the disi)osition, yet a i)arty who has a personal i-kjIU to

heritable property, e.g. a right to (lemand a specific conveyance of heritable

subjects from the trustee, can only convey it eftectually by using dispositive

words, or such language as, according to the Land Transfer Statutes, is

equivalent to a disposition in the old form." As a matter of ])ractice, dis-

positive words are generally used in transferring a/^^s crediti to land, but it

is thought that, just as a personal title to land under an unfeudalised

conveyance could be before 1874, and can still be, assigned without

the use of any particndar words, including the word dispone, so a deed

transferring a ju>i cndill to lands did not l)efore l<S7-i, and does ntjt,

require to contain disponing words. All that is necessary in a deed

purporting to transfer a jus crediti to lands is, it is thought, a clearly

ex])ressed intention to that ettect. And if tlie bolder of a Jus crediti

to lands grants a conveyance of them, as if he were iufeft in them, it

will receive ellect as an assignation of his Jus crediti (see Paul, 18:55, l."5

S. 818).

As already indicated, when such a deed is duly intimated, the cedent is

divested of they^'s crediti; and the intimation entitles the assignee to rank

preferably to subsequent adjudging creditors {Russell, 6 Feb. 1824, F. C.

;

Morrice, 184G, 8 D. 918; and on intimation see Paul, supra; 7vd's Tr^.,

18G9, 7 M. 1100; Campbell's Trs., 1884, 11 R 1078; Jamieson, 1887. 14 K.

64;^). But as the assignation does not communicate to the assignee a right

capable of being completed by iufeftment, he, to get a feudal title in the

lands, re(pures to obtain a conveyance of them from the person who holds

them under obligation to denude, or, in the event of his being unable to

obtain a conveyance, to adjudge them (M'Laren on Wills and tiuccessiun,

84G).

It must now be considered as settled that heritable property (Hentahlc

Eevcrsionary Co. Ltd., 1891, 18 IL IIGG: rev. 1892, 19 K. (H. L.) 4:'.).

and incorporeal personal rights {JJingu-aU, 1822, 1 S. 4G3 ; Gordon, 1824,

2 S. G75 : and see Heritable Rerersionnrji Co. Ltd., supra) ailected by

a latent trust, though vested in a bankrupt by a title ex facie absolute,

do not pass to the trustee in his .sequestration; but a personal obligation

to convey heritable estate undertaken by one who is the beneficial as well

as the feudal owner does not denude him of his beneficial interest, or confer

upon the per.son with whom it was contracted cither the character or the

rights of a trust beneficiary (see Ld. Watson in Heritable Rerersionaiij Co.

Ltd., 19 \\. (H. L.) at p. 51). Thus, suppose A. by missives binds himself

to sell laiuls to Ix, and thereafter, before 15. obtains a conveyance of the

lands, he is sequestrated, the lands will vest in his trustee. 15ut, on tiie

other hand, if A. has a Jus crediti to lands, and he assigns it to 15. b\- duly

intimated assignation, the lands will not vest on A.'s bankrujitcy in his

trustee. Accordinudy in Edmund (1855, 18 D. 47 : nlld. 1858, :j Macq. 1 IG :

and comp. Strachan, 177G, ]\L App. Adj. No. 7, 2 Koss' L. C. 480; and

Mao)rc<ior, 184:5, 5 D. 888, 2 lioss' L. C. 489, as commented on in Watson,

18G8, G M. 258), where, utider articles of roup which contained the usual

obligation on the exposer to dispone to the purchaser, B. feued lands from
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tlie exposer, A., who executed a cliarter in B.'s favour. The lands, after

various transmissions, came into the hands of N., who, after infeftment in

them, granted over tliem a bond and disposition in security in favour of

0. and r., who recorded it in the llegister of Sasines. N. thereafter became

bankrupt, and the trustee on his sequestrated estate, having discovered

that, owing to defects in the charter granted in favour of B., no real right in

the lauds "had ever been constituted since the lands were acquired by B.

under the articles of roup, sued the successors of the exposer, A., to grant a

valid charter in his favour as trustee. 0. and P., the creditors under the

bond, maintained that their right to the lands under the bond in their

favour was preferable to that of N.'s trustee, and the judgment of the Court

of Session and of the House of Lords was tliat the trustee could not obtain

a charter except under burden of the bondholders' 0. and I'.'s preferable

right, in respect (1) that under the articles of roup and the charter, the

bankrupt had a jus oUigationis or jus crediti to obtain a personal title to

the lands in a form admitting of its being feudalised by infeftment;

(2) that this jus oUyjationis or jus crediti was carried by the assignation to

writs in the bond and disposition in security granted by N. in favour of

O. and P. ; and (3) that the registration of the bond in the Ptegister of

Sasines was equivalent to intimation of that assignation to the exposer, _A.,

or his successors. In the House of Lords Ld. Cranworth, in discussing

whether the right of the bankrupt in the lands was a jus ad rem or a jus

crediti (3 Macq. 122), remarked: "I must confess that upon this subject I

think there is a great deal of doubt and obscurity, from the want of anything

definitely explaining the distinction ])etweeu jus ad rem and jus crediti,

because I think I find that these words have been used in many cases

interchangeably, without any clear distinction of the one from the other

;

but there may be this practical distinction, that the jus ad rem is a right

which the person possessing it may make a complete right by his own act,

or by some act which he may compel another without a suit to perform

;

whereas a jus crediti may be defined to be a right which the holder of it

cannot make available, if it is resisted, without a suit to compel persons to

do something else in order to make the right perfect. Either, therefore, I

think there is no distinction between the two things, or, if there is a

distinction, it is within the latter description, that of jus crediti, that

this case comes, and neither Nicol" (i.e. the bankrupt) "nor the bond-

holders could have obtained a valid feudal infeftment under any existing

charter."

Although a person, who has granted an unrecorded back bond or

declaration of trust acknowledging that he liolds heritage in trust, has

an unqualified feudal title, such heritage does not pass to his trustee in

bankruptcy, yet an ex facie absolute disponee can give an unimpeachable

title to an onerous and bond Jide alienee in respect of the well-known

principle that if a true owner chooses to conceal his right from the

puljlic, and to clothe his trustee with all tlie indicia of ownership,

he is thereby barred from challenging rights acquired by innocent

third parties for onerous consideration under contracts with his fraudulent

trustee. It seems to follow, from the decision in the case of the

UcritaUe Reversionary Co. Ltd., that if a bankrupt, infeft or uninfeft

in property, transfers it by a disposition or assignation, as the case

may be, to a third party, and jjecomes bankrupt before such party has

obtained a real right in the land, the trustee on his sequestrated

estate is not entitled to the property for behoof of the general body of

creditors.
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Disposition in Security.—See Bond and Disposition in

Secukity.

Disposition Omnium bonorum.—A disposition ommwm
honorum is the deed whereby a debtor in cessio makes over his whole estate

to a trustee for l)ehoof of his creditors. Under the law prior to the

Debtors Act, 1880, the granting of sucli a disposition was the condition on

which a debtor was entitled to apply fur protection against personal

diligence and iniprisonment. While cessio, as a process for obtaining such

protection, is virtually obsolete, owing to the abolition by the Debtors Act

of imprisonment for civil debt in all ordinary cases, the disposition omnium

lonorum takes its place in modern processes of cessio, as the means whereby

the debtor is completely divested of his estate for distribution among his

creditors. Tlie Sheritt's decree granting a petition for cessio, either at the

instance of the debtor or of a creditor, ordains the deljtor to grant a dispo.si-

tion omnium honorum- to a trustee named therein. "While an award of

sequestration is a complete adjudication of the bankrupt's property in

favour of the trustee, a decree granting cessio operates as a transfer of the

bankrupt's moveable estate only (43 & 44 Vict. c. 34, s. 9 (5)), and the

disposition omnium honorum is required to give the trustee a title to the

heritable estate. Thus, he has no title without it to challenge, under the

Bankruptcy Statutes, a conveyance of heritage by way of illegal preference

to a favoured creditor {Thomas, 5 M. 198). It implies and confers a

power of sale of the whole estate (Clark, 1890, 17 B. 10G4). The

disposition omnium honorum must be in the form of Sched. A annexed

to the Debtors Act, 1880. It dtjcs not require a stamp (43 & 44 Vict,

c. 34, s. 11). The expense falls to be paid out of the readiest of the fumls

thereby conveyed {ih. s. 9 (6)). See Cessio.

Disqualification of Judge.—See DeclinatuRE.

Disqualification of Voter.—See Fr.vnciiise; Corrupt and

Illegal i'liAoriCEs.

Dissenting Churches.—See Voluntary Churches.

Dissolution of Parliament.—rarliament is dissolved by

the exercise of the royal prerogative or by efHux of time. When Parlia-

ment is sitting it may be dissolved by the sovereign in person or by com-

missioners appointed by the sovereign. If Parliament is prorogued, the

royal will is expressed by royal proclamation. The modern practice is to

prorogue Parliament and thereafter dissolve it by royal proclamation. It

is also in accordance with modern practice to include in the proLlaniation

dissolving Parliament a declaration of the royal will to call a new Parlia-

ment, a statement that an Order in Council has been addressed to the

Chancellors of Great Britain and Ireland to issue the necessary writs, and

an order on the Chancellors to issue these writs. The Order m Council is

made the same dav. Parliament, if not sooner dissolved by royal preroga-

tive, expires by etHux of time at the end of seven years, by virtue of the

Septennial Act, 1 Geo. i. St. 2, c. 38.
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Dissolution of Partnership —See Partnership.

Districts.— A county is divided by the county council into

districts, for the }iurposes of the management and maintenance of highways

and the administration of the laws relating to puljlic health. Each district

must comprise a group of electoral divisions, and each parish, so far as

within the comity, nnist be included in one district. The division of a

county into districts is not made where it appears to the county

comicil unnecessary or inexpedient, in the case of a county containing fewer

than six parishes, or which had not been divided into districts for the purposes

of the management and maintenance of highways prior to the passing of the

Local Government Act, 1889 (Local Government Act, 1889, s. 17 (1), s. 16

(1), s. 77). A county council may divide a county into police districts,

consisting of such parishes and places, or parts of parishes and places, as

appears to them most convenient. Police districts may be altered by the

county council; but the division into districts, or alteration of districts,

must be approved hj the Secretary for Scotland. By Order in Council a

county council may be required to constitute police districts in the county

(Police Act, 1857, ss. 58, 59, 60 ; Local Government Act, 1889, s. 97). See

District Committee; Roads and Bridges ; Public Health; Constable;

Police.

District— Special Drainage— Special Water. — Upon a

requisition in writing by not fewer than ten inhabitants of the district, the

local authority may form part of their district into a special drainage

district or a special water supply district. The decision of the local

authority may be appealed to the Sheriff', who may find that no special

district should be formed, or may enlarge or limit the special district, or

he may find that a special district should be formed, and may define the

limits thereof (Public Health Act, 1867, ss. 76, 89(5)). [Objections by

ratepayers to formation of special district {Ratepayers of Leuchars, 1894,

1 S. L. T., p. 516).] On a requisition from ten inhabitants of a district, the

local authority may meet for the purpose of considering the propriety of

altering a district. Alterations may be made (1) by enlarging or limiting

the boundaries
; (2) by combining two or more such special drainage

districts
; {?>) ])y enlarging or limiting the said boundaries, and combining two

or more such special drainage districts or special water supply districts, or

portions thereof. The Slierilf lias the same powers as in regard to the

formation of districts (Public Health (Scotland) Act, 1882, s. 3). [Local

authority's power to include within a special district lands situated outside

{Mccconochie Welwood, 1894, 22 R. 56).] [Inclusion of lands on which no

person resided, and where benefit to be derived not commensurate with

taxation (Helmsdale Loeal Authority, 189.S, 1 S. L. T., p. 242).]

AVhere a special drainage district or special water supply district

has been formed in any parish, the district committee may appoint a sub-

committee for the management of the drainage or water works, which " shall

in whole or in part consist of parish councillors of the ])arish or parishes in

which the special district is situated, wliether members of the district

committee or not," and the number of tlie su1)-conimittee, failing agreement,

may he determined by the Secretary for Scotland (Local Government Act,

1889, s. 81, as amended l)y Local Ciovernment Act, 1894, s. 44 (9) ). Where
the district is partly within a county and partly within a Ijurgh or police

burgh, the management is in the hands of the sub - committee, along

with " such number of the town comicil or police commissioners (as the
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case may be) of 8ucli ])ur^r]i or police Ijurgh as, failing agreement, the
Secretary for Scotland may determine" (Local (Jovernmcnt Act, 1HH9, s. 81
(1) (2) {:'>) ). [Keductidii of Scciclary fur Scotland's order {iJuiahartun ('uunty
Council, 189;j, 21 11. li').] [Management of Kpecial water supply district
partly in county and ])artly in burgh {Damharton County Council, 1894,
22 II. 64).] Again, wiiere the s])e(ial district is wjiolly within a j.olice

burgh formetl after the passing of tiie Lociil Government Act, the police
commissioners become the local authority iov such special district, the
assessments, however, being levied as formerly (Local Government Act, 1889,
s. 70). Where a special drainage or water supply district e.vists, such
district will lie liable for its own special as.sessment (Local Government
Act, 1889, s. 17 (4)), and will Ije exempt from the general drainage or water
supply assessment, as the case may be (Local (jovernment Act, 1889, ss. 94,
95). "Wliere a special district is wholly within a police burgh formed after
the ])assing of the Local Goveriniient Act, the Police (Jonnni.ssioners become
the local authority therein, and levy tlie assessments in the same manner as
they were levied before the burgh was formed (Local Government Act, 188!>,

8. 81 (;3) ). See Public Health.
Special Districts for Saxitary Purposes.— On the written

requisition of one or more ])arish councils, or of not fewer than ten ])arish

electors of any landward parish or district, a district connaittee (or county
council sitting as a district connnittee) may form the district specified in

the requisition into a special district for all or any of the following purposes
(Local Government Act, 1894, s. 44) :

—

1. Lvjldinj.—The district committee may adopt for that ]turp(jse all or
any of sees. 99 to 105 inclusive of the Burgh Police (Scotland) Act, 1892
(55 & 56 Vict. c. 55). These sections deal with the i)ublic lighting of the
s])ccial district by the district committee, the exaction of jienalties for

wilfully breaking lanqjs, the recovery of damage for accidental Itreakage,

arbitration as to the price to be charged for light l)y any company sujiplving

it, the testing of gas, and the lighting of common stairs, courts and passages,
and private courts. If a s])ecial lighting district is formed, the district

connnittee may adopt the Burghs Gas Supply (Scotland) Act, witii the
necessary adaptations, and subject to the provisions, of the Local (Jovern-

ment Act, 1889, with respect to capital expenditure, borrowing and audit.

The object of doing so is to enal)le the district committee to ])urchase or
erect gasworks and sup])ly gas (Local Government Act, 1894, c. 44, s. 10).

2. Scavenjinj and Ixvmocal of Dust, Ashes, and lic/usc.—The district

committee may adopt for that purpose all or any of sees. 107 to 127
inclusive of the Burgh Police (Scotland) Act, 1892. These sections deal

with the removal and disposal of refuse; tiie erection of public con-

veniences; the w;itering tif strectfj ; i'.ie e:iiploymont of scavengers, and the

imposition of penalties for olistructing them or acting in place of them

;

the cleansing of common stairs and i)assages, foot-pavements, areas, stables,

byres, and dungsteads; tlie inlliction of penalties for keeping miclean
houses; the dejiosit and removal of dung; the imposition of penalties for

conveying otlensive matter at improper times ; the construction of asiipits

;

the removal of privies, ashpits, cesspools, and middens: the conversion of

privies into water-closets ; the maintenance or removal of urinals attached

to public-houses, etc. ; and the making of bv-laws (Local Government Act,

1894, s. 44 (^6)).

3. I'/ic Provision and Maintenance of Public Baths or Bath ing Places, Wa-sJi-

houses, and Drying-Grounds.—The district connnittee may adopt for that

purpose all or any of sees. 309 to 314 inclusive of the Burgh Police
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(Scotland) Act, 1892. These sections relate to the acquisition and sale of

such places, their management, the charges to be made, and the method of

recovering these charges, the making and publication of by-laws, etc.

When any sections of the Burgh I'olice Act aie adopted, the necessary

adaptations require to be made in accordance with the provisions of the Fourth

Schedide to the Local Government Act, 1894. Special districts can only

be formed in the rural part of the county ; the urban portions already come
imder the Burgh Police Act. On the requisition being received, the district

committee must meet to consider it after twenty-one days' clear notice.

They may approve or disapprove of the formation of a special district for

all or any of the purposes stated in the requisition. If they disapprove,

the question cannot be raised again for twelve months. If they approve,

they define the boundaries, and declare which of the above-mentioned

sections of the Burgh Police Act are to apply. A copy of their resolution

must in every case be published in a local newspaper, and transmitted to

the Board and to the county council. The resolution of the district

committee is final, unless the proposed special district comprises the whole

or part of an existing special drainage or water supply district (Local

Government Act, 1894, s. 44 (2)). In such a case the special district

caimot be formed without the county council's consent, and in judging of

the matter the county council is specially directed to take into considera-

tion the amomit of the rates already levied within the proposed special

district under the Act of 1889 and the Public Health Acts (Local Govern-

ment Act, 1894, s. 44 (.3)). The county council may refuse consent, or

may consent to the resolution w'ith or without modifications. The district

committee may alter the area of a special district, or combine two or more
special districts by resolution duly made, with or without requisition

(Local Government Act, 1894, s. 44 (5)). The expenses of formation and
management are met by a special district rate levied within the special

district as an addition to the public health rate. It must not exceed

9d. per £ of the poor law valuation (Local Government Act, 1894,

s. 44 (6)). To manage the special districts above mentioned, the district

committee may, subject to regulations made with the county council's

consent, appoint annually a sub-committee, consisting wholly or partly of

parish councillors of the parishes concerned, whether they are members of

the district committee or not (Local Government Act, 1894, s. 44 (8)).

District Committee.—A district committee is the body which
administers in the districts into which counties are divided for the pm^poses

of the management of roads and public health.

Provisions apjilying to all District Committees.—A district committee
consists of the county councillors for the electoral divisions comprised in

the district, together with one representative from the parish council of each

parish comprised or partly comprised therein, and one representative of

each burgli within the meaning of the Eoads and Bridges (Scotland) Act,

1878, where the management and maintenance of the highways within the

bm^gh have, under the provisions of the last-mentioned Act, been transferred

to the county. In the case of parishes partly landward and partly burghal,

the representative from every such parish shall be a ratepayer within the

meaning of the Local Government Acts (Local Government Act, 1889, s. 78).

The representatives of parish councils and burghs are appointed by their

respective boards and town councils, and they hold office until the appoint-

ment of their successor is intimated. The aj)pointment of a member of a
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district committee, when made, is intimated to the county clerk and tlie

clerk of the district committee. Where a county is not divided into
districts, the powers, duties, and liahilitics of a district committee devolve
upon the county council, and for the purpose of the management of
highways and public health a representative of each parish council and
burgli, as above provided, are deemed to be county councillors (Local
Government Act, s. 78 (o)). The representative horn a parish council,

elected to sit on a district committee, nnist be a member of the parish
council which elects him (Local Government Act, 1891, s. 39 (7)). A
woman, married or unmarried, may represent the parish council on the
district committee or county council (Local Government Act, 1894, s.

20 (;:5)).

A district committee is designated according to the district witliin which
it acts, and it may sue and be sued under that designation (Local Govern-
ment Act, 1889, s. 79). A district committee may act notwithstanding any
vacancy upon it. It may elect a cliairman, wIkj has a casting and
deliberative vote (Local Government Act, 1889, ss. 74, 80). It may also

appoint a district clerk and district treasurer, and, subject to the approval
of the county council, may fix their salaries (Local Government Act, 1889,

s. 80) ; but the salaries of these oflicials are paid by the county council

(Local Government Act, 1889, s. 83 (G)). For the purpose of the regulation

of its quorum and proceedings, a district committee is a committee of the
county council (Local Government Act, 1889, s. 80). The county council
may make, vary, and revoke regulations respecting tlie quorum and
proceedings of the committee; but, subject to sucli regulations, the proceed-

ings, quorum, and place of meeting, whether within or without the county,

shall be such as the committee may from time to time direct. A district

committee, unless forbidden by the county council regulations, may ap])oint

committees of its own number (41 & 42 Vict. c. 51, s. 24 (8), and .">U l<: M
Yict. c. 101, s. 7). They may also appoint joint-committees with any
parish council or parish councils, and county council or councils, or district

committees or town councils or burgh commissioners (Local Government
Acts, 1889, s. 7G, and 1894, s. 34).

Sums required for district purposes are obtained from the county
council (Local Government Act, 1889, s. 75). Sums passed by the county
council to the account of any district committee must be paid into an
account kept in the name of the district conmiittee witli an incorporated or

joint-stock Ixmk (including any branch tliereof), for that purpo.se appointed

by the county council ; and all cheques on such account must be signed by

two members of the district committee nominated for that purpose by the

committee, and be countersigned by the district clerk (Local Government
Act, 1889, s. 82). The accounts of the district committee must be made up
and balanced to the 15th of May in each year, and are duly audited (Local

Government Act, 1889, ss. 68, 70).

District Committee for Ficrposes of Management of Hoads and Briihjcs.—
The committee for this pui'pose includes {n) all the county councillors for

the electoral divisions within the boundaries of tlie district, except those

who represent police burghs of which the population has for this purpose

been ascertained to exceed five thousand ; (h) one representative (being a

rate]iayer under this Act) from the parish council of each parish wholly or

partly comprised in tlie district ; and ('•) a representative of eucli burgh

which has devolved the management of its highways upon the county

council. Burgh members of the committee are not entitled to vote on

matters involving expenditure to which such burgh does not contribute, and
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for which it is not assessed (Local Government Act, 1889, s. 73 (8)).

A woman, married or unmarried, may represent tlie parish council on the

district committee (Local Government Act, 1894, s. 20 (3)). For district

administration in the management of roads and bridges, see Eoads and
Bridges.

District Committee for the Purposes of PuUic Health.—The district

conunittec for this purpose is composed of all the county councillors for

the electoral divisions wiiliin the district, except those elected to represent

police burghs. It also includes one representative (a ratepayer under the

Local Government Act, 1889) from the parish council of each parish wholly

or partlv comprised in the district. Burgh members of the committee are

not entitled to vote on matters involving expenditure to which such burgh

does not contribute, and for which it is not assessed (Local Government

Act, 1889, s. 73 (8)). A woman, married or unmarried, may represent the

parish council on the district committee (Local Government Act, 1894,

s. 20 (3)). For district administration in the management of public

health, see Public Health.

Dividend,—See Joint Stock Company; Sequestration; Cessio

BONOliU.M.

Dividend Warrants.—By sec. 95 of the Bills of Exchange

Act, 1882, the provisions of the Act relating to crossed checpies (ss. 76-82)

apply to warrants for payment of dividends. See Cheques.

Division and Sale, Action of. — The right of joint

owners of heritable pro})erty, such as joint disponees, adjudgers, and heirs-

portioners, to sue for division, or alternatively for sale, of the subjects, is

traceable to the actio communi dividundo of the Eoman law. " That law

and our common law following upon it proceed upon the principle that no

one should be bound to remain in communione with another or others as

proprietors of common property : that for reasons of public policy, and

especially to ensure the advantageous management of such property, any
joint proprietor sliould have it in his power, against the will of the others, to

put an end to the communion ; and that there arises out of the situation

itself an o'oligation to divide, or, where division or any other arrangement is

impractical )le consistently with retaining the property, to adjust their

respective interests by sale, and division of tlie price " (Ld. Eutherfurd in

Brock, 1851, 19 D. 701). Tlie x/rocedure used formerly to be by brieve of

division directed to the Sheriff', and tried by him and a jury. It was not

retourable to Chancery (see IjFJEVE). This has now been superseded by the

action of declarator and division, or sale where it is impossiljle or undesir-

able that the subjects sliould be divided. Any joint p?'o indiviso owner may
raise the acticm. He cannot be compelled to show cause for his demand
(Frizcll, 1860, 22 D. 1176). The defenders are trie other |7?'c> indiviso

proprietors. The fact that one of the pro indiviso owners holds in trust

does not affect his right to sue for division, nor for sale, even although there

is no power of sale in the deed under which he acts. It is not an exercise

of a power of sale, but merely an act of administration {Craig, 1863, 1 IM.

612). But trustees who hold heritable subjects cannot, along with some of

the beneficiaries, bring an action of division against the other beneficiaries
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unless the trust has failed, and the heneficiaries are ahsolutely entitled to

be rid of it. The proper remedy is an api)li( atittn for authority to sell

under Llic Trusts Acts (KcnnrJ// ami Tullis, iSSf,, VI ];. 102G).

The action must be brouglit in the Court of Session unless tluf value of

the subjects in dispute does not exceed £50 per annum, or £1000 in all, in

which case the action may competently be raised in the ShorilV (Jourt of the

county in which the jtmiierty is situated (40 & 41 Vict. c. oO, s. 8 (?>)). If the

pro])erty lies partly within two Slierilt Court juri.sdictions, there is apparently

no power in the Siicrin' Court of either to entertain the action. In the

Court of Session the procedure takes place before the Lord Ordiiuiry. It is

not an Inner House acti(^n, as it does not involve any exercise of the nohile

oficium {Aiuh'vson, 1857, 19 I). 700, and Broclc, supra). For forms, see

juridical ^'////f-.'J, iii. 45, 46, and Dove AVilson, S/i. 67. 7V. 402. The first

interlocutor finds the libel relevant. Whether the action is defended or not,

a remit is made to a practical man (usually an architect) to report on a

sclieme of division. Ohjections and answers to the re])ort may be lod(.ied,

and the parties may be heard upon the scheme. When the jiarties cannot

agree which share each is to take, the matter is usually settled by lot. The

division may be effected by means of mutual conveyances, or recourse may
be had to the provisions of the Conveyancin*^ Act, 1874, s. oi>, which ]»rovides

that a decree of division, whether pronounced liy the Court or by arbiters, or

an oversman, is equivalent to an unrecorded conveyance, and may be used as

such for the completion of title.

As alternative to the action for division, a conclusion for sale may be

added when the subjects are such that actual division is either impossible or

would he attended with great loss. In such circumstances tlie summons

concludes for judicial sale and division of the proceeds. I^'en although the

subjects are not physically incapable of division, yet if division would be

injurious to the interests of the parties, by reducing the market value of

their shares, they may hisist for sale and division of the proceeds {Thum,

1875, o l\. 101 ). Pow-er to the pro indiviso owners to l»id at the sale may l>e

reserved in the articles of roup {Thorn, supra). It is usual to appoint the

sale to proceed at the sight of the Clerk of Court ui)on articles of roup to he

adjusted at his sight, "in tlie articles of roup the proprietors should he

taken bound to execute a disposition to the purchaser, which should be

lodged in process. If any difticulty is likely to arise in getting the

signatures of the proprietors, it is prudent to hitroduce into the summons a

conclusion for ad.judication of the subjects to the purchaser, decree in terms

of which will give him a good title. But such a conclusion cannot be

added by way of amendment.
The share of heritable estate belonging to an absent person may be sold

under the conditions contained in the rresumi»tion of Life Limitation

(Scotland) Act, 18i»l, s. 4. If that Act is inapplicable, and it is desired to

sell a property in which an absent person has a joint interest, a factor

loco absent is may be appointed to him, and made tlie defender in any action

of division and sale. The sale will have the efVect of converting the

succession from heritable to moveable (Marfarlanr, 1895, 22 l\. 405).

]\Ioveable property held pro indiviso may also be divided and sold at tlie

instance of any of the ;jro indiviso proprietors (Stair, i. 10. 4; Krsk.

iii. .">. 56).

The process of division may also be used for the division of a connnonty

(see ComMONTY).
[See Stair, i. 16. 4, iii. 8. 11. iv. :'!. 12; Ersk. iii. :"!. r^i\. ni. 8. i:".; Tell.

Prill, s. 1079 ; Shand Practice, 604 ; JMackav, Practice, ii. 306 ;
Manual, o04 :

VOL. IV.
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Coldstream, Procedure, 121 ; Dove AVilson, Sh. Ct. Pr. 399 ; liankiue,

Landoinicrshijy, 515; Bell, Conveyancing, ii. 831.]

Division and Sale (Sheriff Court).—Actions of {A)

division of commonty, and {B) division, or (C) division and sale of common
heritable x^ropertv, are competent in the Slieriff Court of the county in

M'hich the common property is situated, where the value of the " subject

in dispute," i.e. the common property to be divided, does not exceed the

sum of fifty pounds by the year or one thousand pounds value (Sheriff

Courts Act, 1877, 40 & 41 Alct. c. 50, s. 8 (3) ).
_

In any question as to the value of the subject in dispute, the Sheriff

is directed to inquire into and determine it in such way as he thinks

expedient, and liis determination is final as regards the competency of

bringing the action in the Sheriff Court {ih. s. 10).

Such actions, at any time before, or not more than six days after, the

closing of the record may be removed to the Court of Session after, and to

proceed in, the manner described in Appeal to Coukt of Session fkom Sheriff

Court {Removal of Process under the Act of 1877) {q.v.). These actions, if

sued to judgment in the Sheriff Court, may be appealed to the Court of

Session in the ordinary way, wdiether over twenty-five pounds in value or

not (Act of 1877, s. 9 (3)).

{A) Division of ComxMOnty.

This action in the Court of Session, and also in the Sheriff Court, is based on

the Act 1695, c. 38 ; and in the Court of Session the procedure is regulated by

the A. S. 18 June 1852. The procedure in the Sheriff Court is that of an

ordinary action, subject to the modifications noted above, and should follow the

provisions of the said A. S., so far as these are applicable to an ordinary Sheriff

Court action. The petition, being in the ordinary form of the Sheriff Courts

Act of 1876, will not, like the summons in the Court of Session action, detail the

various steps of procedure, but will confine itself to asking for the state of

matters which it wishes to bring about. It asks the Sheriff to order the

defenders to exliibit and produce their titles, to declare that the pursuer is

entitled to raise the action, and that the commonty should be divided

according to the respective rights of the parties, to divide it accordingly, and
to apx)ortion the expenses among the parties (A. S. 18 June 1852).

The condescendence must describe the commonty, in reference to a

plan, should set forth its value, and must set forth the interest and title

of the pursuer, and the clami he pro])Oses to advance {ih. ss. 1, 2, 3). The
defences set forth the interests and titles of the defenders, and the clamis

which they propose to advance {il. s. 4).

Having considered what proof should ho. allowed, the Sheriff remits, with

such instructions as he thinks necessary, to a man of skill (see BriLcc, 1883,

11 It. 192) to prepare a scheme of division, to which the parties may lodge

objections and answers. On a consideration of these, if parties cannot

agree, the matter is again remitted to be finally adjusted.

The decree lias the effect of mutual conveyances between the parties,

and an extract may be recorded in ordinary form in the Eegister of Sasmes
(Conveyancing Act, 1874, 37 & 38 Vict. c. 94, s. 35).

{B) Division.

This is an ordinary action, and is the form used by a ^no indiviso

owner, who is one of two or more joint proprietors of heritable
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property, and is desirous of havin<,' it divided. The petition is analogous to

that of an action of division of conmionty {supra) (see Jundkal Styles, 3rd

ed., iii. p. 49), omitting, as in the case of division of connnonty, the call

for the various st(>i)S of procedure. Where the joint-i)r<iprietors (who

must all be called) cannot agree, tlie action proceeds by remit to a man of

skill t(j prepare a scheme, to which oljjections may be lodged, and answei-s

allowed, if wanted, and then decree follows. Extract of the decree being

recorded, ojjerates as a conveyance (37 & 38 Vict. c. 94, s. 35).

"Where, from the nature of the su1)jects, division is impracticable, or,

where practicable, would result in depreciation, the form the action takes

is that of

{C) Division and Sale,

which is similar to the action of division, witli the addition of a conclusion

for judicial sale and division of the proceeds. The incapability or inadvis-

ability of dividing the subjects must be averred, and, where the other

proprietors appear and object, or do not appear at all, nmst be proved

{Bnjdcn, 1837, 15 S. -^^iij { Anderson, 1857, 19 D. 700; Thorn, 1875, 3 11.

161 ; Bell, Lectures on Conveyancing, 3rd ed., p. 831 ; Jarid. Styles, 3rd ed.,

iii. ]). 4G).

[Dove AVilson, Practice, 399-403; Mackay, Manual, 501-5; Bell,

Dictionary^

Division, Benefit of.—See Beneficium divisionis.

Divorce.—Definitiox.—Divorce consists in the severance of the

bond of marriage by the decree of a competent Court (see A vinculo
;

A MENSA ET TiiOKO). An action of divorce as a Consistorial Action (^y.r.)

is, in Scotland, competent only in the Court of Session.

Grounds o/-.—There are in Scotland two grounds of divorce, namely,

Adultery {(i.v.) and Desertion {q.v.). Upon proof that either the

husband or the wife has committed one or other of these matrimonial

offences, decree of divorce will be pronounced.

Title to Sue ok Defexd.—The action cannot be raised except by the

innocent spouse, and cannot, it is thought, be continued by the heir^or

representative if the injured spouse die during its course (Bell, Prin. 1534;

Eraser, IT. cC- W. ii. 1145 ; see Clement, 17G2, M. 337 ;
Menzies, 21 Nov. 1835,

F. C, aiul 14 S. 47; Ritchie, 1874, 1 B. 82(1). But if the innocent spouse

die after having obtained decree in the Outer House, his representatives,

having a patrimonial interest, may be sisted and allowed to defend the

judguient {Ritchie, ut suprc(). The action may be defended by any person

having a patrimonial interest, e.y. creditors, or by the Lord Advocate

(24 & 25 Vict. c. 8G, s. 8 ; Ralston, 1881, 8 B. 371 ; Paul, 1896, 4 S. L. T.

No. 260; Grecnhill, 1822, 1 S. 296; affd. 1824, 2 Sh. App. 435; and see

Collusion), or by the children or next of kin of the defender (24 *.^- 25

Vict. c. 86, s. 10). The action is incompetent at the instance of a lunatic

(Thomson, 1887, 14 B. 635). It was held, in England, that an action for

divorce was competent agamst an insane defender with a guardian ad hiein,

if the offence was committed before the insanity began. But this case

turned mainly upon the construction of the English Divorce Act {Mordainif,

1874, L. B. 2 Sc. App. 374).

Practice in Actioxs ofDivorce.—Tho, marriage must first be proved
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(Fraser,^. ct- Jr.ii.ll48;Zr/r//,18G9,7M.369). Where the husband is pursuer

and the ground is adultery, the paramour may be called as Co-Defender (ry.u).

The parties are competent and compellable witnesses, but " no witness

shall be liable to be asked, or bound to answer, any question tending to

show that he or she has been guilty of adultery, unless such witness should

have already given evidence in the same proceeding in disproof of his or

her alleged adultery" (37 & 38 Vict. c. 64, s. 2; see Cook, 1876, 4 K 78;

Bannatyne, 1886, 13 R. 619: Hunt, 1893, 1 S. L. T. No. 210). Evidence

must be led (11 Geo. iv. and 1 Will. iv. c. 69, ss. 33 and 36). Where pursuer

or defender is absent from the jurisdiction, he or she may be required to

sist a mandatary. But in many cases the Court would not require this

(CamphcU, 1854, 17 D. 514; UErncsti, 1882, 9 R 655). Where_ the

defender has been cited as a witness, or appointed to appear for identifica-

tion, and is not present at the proof, it is a common but not invariable

practice to allow a photograph to be shown to the witnesses (X. v. L., 1890,

17 E. 754; Cassidy, 1893, 1 S. L. T. No. 380). Where no defences have

been lodged, a defender has nevertheless been allowed to appear at the

proof {Patcrson, 1848, 20 Sc. Jur. 459 ; Watts, 1885, 12 R. 894) ;
and a

special defence has been allowed to be lodged even after the proof, but

before decree {Paul, 1896, 4 S. L. T. No. 193).

[See CoNSisTORiAL Actions ;
Co-Defender ;

and infra as to Evidence of

Adtdtery and Desertion.']

1. Adultery.—Prior to the Reformation, divorce was granted only

A MENSA ET TiioRO {q.v.). Since 24 August 1560, divorce A vinculo (q.v.)

has been granted in Scotland (Eraser, H. & W. ii. 1139). This change was

not at first introduced by Statute ;—it was a result of altered views of

marriage;—but it was confirmed and estabhshed by the Act 1573, c. 55,

which Tntroduced divorce for desertion (see per Ld. AVatson in Collins, 11

R. (H. L.) at p. 32, and argument in Purves Trs., 1895, 22 R. 513).

Defences.—In addition to denial of the fact of adultery, the following

defences are recognised : 1. Collusion (q.v.). 2. Condonation (q.v.). 3. Long

delay in raising the action (see Condonation). 4. Lenocinium (q.v.). 5. The

load fide belief that the intercourse alleged to be adulterous was lawful, as

where, e.q., a wife enters into a second marriage in the reasonable belief that

her first husband is dead. It is not finally settled by an Inner House

judgment if the last is a good defence, but the better opinion appears to

"be that it would be so regarded (see Thomson, 9 Dec. 1836, E. C. ;
Donald,

1863, 1 M. 741; MDonald, 1842, 1 Broun, 238; M'Kenzie, Crim. Law,

p. 179 ; Eraser, K. & W. i. 138, and ii. 1143 ; Mackay, Manual, 484 ;
but see

Ersk. 1. 6. 44). But the hona fides must arise from an error as to fact and not

as to law, and it would be no defence that the defender was in the mistaken

belief that the former marriage had been legally dissolved by divorce (see

Whitworth [1893], P. 85; and cf. Purves' Trs., 1895, 22 R. 513). 6. It

would also 1)6 a good defence for a wife, that she had not consented

to the act of connection founded on (see Adultery). 7. That the marriage

Kou^dit to be dissolved was null ah initio {A. B. v. C. B., 1884, 11 R. 1060,

12 R. (H. L.) 36).

Evidence of Adultery.—There must be enough "to lead the guarded

discretion of a reasonable and just man to the conclusion that adultery has

been committed" (per. Ld. Stowell in Lovcden, 1810, 2 Hag. Con. 2; see

Cadorjan, 1796, il. 4 ; Allen [1894], P. at p. 251 ; Wcdker, 1871, 9 M. 1091).

No general rule can be formulated as to what degree of specification of the

time and place of adultery will be required. So much depends on the

circumstances, and on the reasons why more precision is impossible (see
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Walker, ut supra; Steel, 1835, 13 S. 1096; Tulluh, 1801, 23 D., per L. J.

C. Inglis at p. 044; Seeder, 1897, 34 S. L. It. 245). The uiicornjbo-

rated evidence of one witness is not suirieient, and the testimony

of a boy of six in corroboration was rejected {Ruhertson, 1888, 15 It.

1001). lUit a witness to cue act may be corroborated by a witne.ss to

another act {Whyte, 1884, 11 R. 710; Dickson on Evid. 1808; see Dom-
hrowitsli, 1895, 22 It. 900). The evidence of ])rostitutes tliat the defender

connniLted adultery with them may be sullicient, thougli it will be

received with caution {Tcnnant, 1883, 10 It. 1187).

Antenuptial incontinence by the defender may be proved, if with the

person with whom the adultery is alleged {Perrin, 1822, 1 Add. 3; Jlccves,

1813, 2 rhillim. at p. 127 ; Fraser, //. tl; W. ii. 1104). l'ro(;f of indecent

conduct by a man to a servant in his house was in one case admitted to

corroborate the evidence of another servant that he h;iil cniiiiuiUed

adultery with her ( Wliyte, ut supra). The fact that the defender went to a

brothel is strong presumptive evidence of adultery, but may be rebutted

{Astley, 1828, 1 Hag. Ec. 719; Kenrich, 1832, 4 Hag. Ec. at p. 138;

Marshall, 1881, 8 11. 702; Ciocci, 1853, 1 Spinks, 121 ; Edward, 1879, \{.

1255). Troof that the defender infected the pursuer with venereal disease

is prlmd facie evidence of adultery {Popkin, 1794, 1 Hag. Ec. 707

;

Collett, 1838, 1 Curt, at p. 088 ; King, 5 Notes of Cases, 252 ;
Fraser, H. & W.

ii. 1159. See Morphett, 1809, L. E. 1 V. & D. 702).

A confession by guilt made by the defender ante litem motam is entitled

to great weight, if there is notliing to lead the Court to suspect collusion

(Fallcrton, 1873, 11 M. 720; Uuncan, 1893, 30 S. L. Ii. 435 (0. H.)

;

Eohinson, 1859, 1 S. & T. 302; Lc Marchant, 1870, 45 L. J. l\ & M. 43;

Williams, 1805, L. R. 1 V. & D. 29). Such a confession is not evidence

against the co-defender unless it has been communicated to him and not

denied {Crawford, 1880, 11 V. D. 150 ; Laidlav, 1894, 2 S. L. T. No. 187).

Judicial admissions by the defender, though received with caution, may
go far to establish the charge. By 11 Geo. IV. and 1 AVill iv. c. 69, s. 30,

they must be corroborated (see Muirhead, 1840, 8 D. 780; Maefarlane,

1847, 9 D. 500; Dickson, Evid. s. 284; and see Consistoui.\l Actions).

Confessions made by the 2^»'>'llceps criminis outwitli the jjresence of the

defender are not admissil)le unless they have been comnninicated and not

denied (Burgess, 1817, 2 Hag. Con. 223 ; Croft, 1830, 3 Hag. Ec. at p. 318;

A. v. P., 1858, 20 D. 407).

2. Desektio.x.—Divorce for Desertion {q.r.) was introdiu'cd liy the

Act 1573, c. iJD. It is necessary to prove that there has been malicious and

obstinate non-adherence for four years (see Adherence ;
and A. v. P.., 1890, 23

R 588). It must appear that the pursuer did not acquiesce in the separation,

but was desirous to resume coliabitation. In tlie general case, it must be shown

that the pursuer requested the defender toadliere ( Watson, 1S90, 17 R. 730 ;

Gibson, 1894, 21 R. 470 ; Mackenzie, 1895, 22 R. (H. L.), per Herscliell, L. C,

at 34; O'Hara, 1893, 1 S. L. T. No. 538; Taylor, 1890, 4 S. L. T. No. 241).

Where, however, from ignorance of the deserter's address, or otlier reasons,

it is clear that any such recpiest would have been impossible or fruitless,^^it

may be dispensed witli (Watson, ut siipra ; Murray, 1894, 21 R. 723).

Where the defender has oll'ered to adhere, the Court will scrutinise the

circumstances and the manner in whicli the oiler was made, in order to

judge of its bona fdcs, ami will ilisregard it if it appears to^ have been

insincere, and made merely in order to ])revent the success of the action

(Mulr, 1879, R. 1353; Fraser, //. A W. ii. 1214; see Mackenzie, 1892.

20 R. 030; 1895, 22 R. (II. L.) 32). It is not settled if a bond fide offer
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comes too late after the action is raised, but it is thought that this would

not be held (Auld, 1884, 12 E. 36). It is not desertion if the one spouse

is compelled to leave the home in order to prosecute his or her business, or

if the absence is caused by imprisonment {Young, 1884, 10 K. 184;

Williams, 1864, 3 S. & T. 547; Fraser, ih. 1213). It is not a bar to the

action that the pursuer was the iirst to leave the common home, as, e.^.,

where the wife is compelled to leave on account of the husband's violence

and drunkenness. Such cases turn on their particular circumstances ; but

whore the husband conceals his address, or disregards an otter by the wife

to resume cohabitation, the fact that the wife was actually the first to leave

the home will not prevent her obtaining decree (Goiv, 1887, 14 E. 443

;

Murraij,ut siqjra ; J/?(?iro, 1895, 2 S. L. T. No. 581). And a separation

which is not at first desertion may become so by a change of animus.

E.fj., a wife who has been living apart voluntarily may desire to return, and

intimate her willingness to do so. If the husband then refuses to take her

back, having no valid reason for non-adherence (see Adherence), he will be

in desertion. Or a husband who has left his wife, to seek employment, at

first intending to come back, may change his mind, and afterw^ards show a

clear intention to break olf all communication with his wife. In such

cases desertion will date, not from the separation, but from the time at

which the defender's intention to refuse adherence first became manifest

(Goiv, Munro, ut supra; Gibson, ut supra, per Ld. liutherfurd Clark at

479 ; Fraser, H. & W. ii. 1210 ; see Gatehouse, 1867, L. E. 1 P. & D. 331

;

SticUand, 1876, 35 L. T. 767; Farmer, 1884, 9 P. D. 245; Garde, 1888, 13

P. D. 216). For other defences, see Adherence, and supra, Nos. 1 and 7 of

Defences to Divorce for Adultery. Long delay would in this case hardly be

sustained as in itself importing acquiescence and barring the action

{Mackenzie, 1883, 11 E. 105).

Jurisdiction for Divorce.—There has been much divergence of

judicial opinion as to whether residence for a considerable period within

the territory might not be sufiicient to give the Court jurisdiction to grant

divorce, althougli the husband might not have a Scottish domicile for

succession. And where Scotland was the matrimonial home, divorce has

been granted, though the evidence pointed to the husband being domiciled

in another country {Jack, 1862, 24 D. 467; Pitt, 1862, 1 M. 106; rev.

1864, 2 M. (II. L.) 28 ; Watts, 1885, 12 E. 894 ; Hall, 1895, 32 S. L. E. 468
;

see Stavert, 1882, 9 E. 519; Low, 1891, 19 E. 115; Domhrowitski, 1895, 22

E. 906 : Hanna, 1895, 3 S. L. T. No. 252 ; Walton, H. & W. 426 scq.).

But it is thouglit, if the question came up in the Inner House, that the

Court would now follow the elaborate opinion of Ld. Watson in delivering

the judgment of tlie Privy Council in Ze Mesuricr [1895], App. Ca. 517.

In that case, after full examination of the previous authorities, both Scottish

and English, wliieli supported the theory of matrimonial domicile as

distinct from domicile for succession, it was held that the permanent
domicile of the spouses within tlie territory was accessary to give its Courts

jurisdiction so to divorce a vinculo, as that its decree to tliat effect should,

by the general law of nations, possess extra-territorial authority (see

Dicey, Conflict of Laws, p. 269 scrj.). If tlie huslmnd is permanently
domiciled in Scotland, it is immaterial that liis motive in settling there

was to obtain a divorce {Stavcrt,ut supra] Carswcll, 1881, 8 E. 901; see

Steel, 1888, 15 E. at p. 904). The locus delicti is also immaterial

{Warrender, 1835, 2 S. & M'L. 154; Carsuxll, Steel, ut supra). And
where the husband, being domiciled in Scotland, deserts his wife or

commits adidtery, and thereafter acquires a foreign domicile, the wife is
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still entitled to her remedy in Scotland (Hume, 18G2, 24 D. 1342; A. B.,

1845, 7 D. 55G; liahlui;/, 1888, 15 \l. 1102; Fraser, //. & W. ii. 1212,
1289 ; and see Englisli authorities in Walton, //. cO W. 434 ; but see Dicey,
ut supra, p, 375). But tlie husband must have had a Scotch domicile
{A. B., ut siqrra; Jlanna, 1895, 3 S. L. T. No, 252). See Domicile.

Recognition of Foreign Divorcr.—If a Scotsman acquires a foreign

domicile, and obtains a divorce, or is divorced in tlie foreign country, the
divorce will be recognised as valid, if granted for a cause suflicient to justify

dissolution of the marriage by our law. And it is thought that even if granted
for a ground not admitted in Scotland, the divorce should, on the principle of

reciprocity, be treatetl as valid if it was for a serious matrimonial oflence, as,

c.(j., CYUolty (Ccu'swell, 2U supra; Harvey, 1882,8 App. Ca. 43; Humphrey,
1895, 33 S. L. 11. 99 ; see Lc Mesuricr, ut supra ; Walton, //. & W. 442 seq.

;

Eversley, Law of Domestic liclations, 2nd ed., p. 470; but see Fraser, H. db

W. ii. 1331). Whether it would be recognised if granted for incompati-
bility of temper, or some like ground, is more doubtful (see Jack, ut supra,
at p. 472 ; Pitt, 4 Macq. at p. G40 ; Harvey, 1880, 6 P. D. at pp. 47 and
79; and see the authorities referred to, as to the effect of change of domicile^
under An>riNisTRATiox, Husi'.and's rjcirr of, vol. i. at p. 122). But a
foreign divorce will not be recognised if it is shown tliat it was procured by
fraud or collusion {Bonaparte [1892], P. 402 ; Shaw, 18G8, L. If. 3 Eng. &
Ir. App. 55).

Effects of Divorce.—(«) Effects upon the Person and Capaeily of
the Spouses.—Divorce, as already stated, severs the bond of marriage. The
marriage comes to an end at the date of the decree by tlie Lord Ordinary,
unless his judgment should be reversed h\ the Inner House or by the
House of Lords (see Rolcrtson, 1888, IG P. 1001). After the expiration

of the reclaiming days, either spouse of the dissolved marriage is free to

marry again (Ersk. i. C. 43 ; Fraser, //. cO W. ii. 1216). And even after

decree by the Lord Ordinary, and before the reclaiming days have expired,

there seems to be no impediment to a second marriage, although this will

be a nullity if the decree granting divorce is recalled on appeal. In
England, a second marriage is not lawful as long as appeal is possible or,

when an appeal is taken, until it has been disposed of (20 & 21 Vict,

c. ^o, s. 57). The second marriage of a divorced person, at whatever
time contracted, will be rendered invalid if the decree of divorce should
afterwards be retluced upon any sutticicnt ground, as, e.g., that it was
procured by fraud, or if it should be shown that the Court which
granted the divorce had no jurisdiction over the parties {Begrj, 1889, 16 R.

550 ; Bonaparte [1892], P. 402, and let. infra. Reduction of Divorce). And
by the Act 1600, c. 20, a marriage is null if contracted l)y a spouse divorced

for adultery with the paramour named in the decree. See Adultery
;

Makuiage. The usual prayer of a summons of divorce is that the pursuer
should be found entitled to marry any free man (or woman, as the case may
be), as if she had never been married to the defender, or as if he were naturally

dead. But, probably, the words " or as if he were naturally dead " would be
read as exegetical of, or as limiting, those preceding ; for it is hard to see

upon what principle it could be held that divorce severs the tie of aliinity

between either spouse and the relations of the other, so as to make any
marriage lawful which would not ha^e been so if the first marriage had
been dissolved by death and not by divorce.

By the Act 1592, c. 119 (Tiiomson's ed., c. 11), a woman divorced for

adultery who completes unlawful and pretended marriage with the paramour
(whether named in the decree or not), or plainly and openly dwells with
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him at bed and board, is disabled from disponing her heritage onerously

or gratuitously to any perscm in prejudice of her lawful heirs whatsoever

{Irvine, 1707,'M. 6350 and 9471 ; Krsk. ii. 3. 16 ; Fraser, H. & W. ii. 1224;

see Adultery). After divorce, the former wife retains the husband's

domicile, but is free to change it (see Le Sueur, 1876, 1 V. D. 139).

(6) Effects upo7i Propcrt)/.—The guiding rule is that on divorce the

innocent spouse comes into immediate enjoyment of all rights, legal or con-

ventional, in the estate of the offender, or the funds settled by the marriage

contract, as if the guilty spouse had died at the date of the decree. In

other words, for the purpose of ascertaining the patrimonial rights of the

spouses inter se, the divorce is to be equivalent to the natural death of the

ollending party (Stair, i. 4. 20; Ersk. i 6. 48 ; Eraser, H. tO W. ii. 1216;

AValtou, //. tC- W. 196 ; see also an article on this subject in Juridical

JRevietc, vol. vi. p. 35). This rule, however, does not apply to the

husband's statutory ^i^s rellcti (see infra). The punctuni temjwris looked at

is the date of the decree. The innocent spouse has no interest in rights

whicli do not emerge to the guilty till after divorce {Ehjin, 1827, 5 S. 243).

On the other hand, the guilty spouse is not barred by the divorce from

claiming a fund which had vested in him before its date, but had not been

paid (Ferguson, 1877, 4 K. 393). In the case of divorce for desertion, the

Act 1573, c. 55, provides " the said partie offendar to tyne and lois thair

tocher, et donationes propter nup)tias." These words have in practice always

been held to cover all provisions, legal and conventional (Stair, loe. cit.
;

Ersk. he. cit. ; see Harvey, 1870, 8 M. 971 ; 1872, 10 M. (H. L.) 26). In the

case of divorce for adultery, the same rule seems to have l^een followed even

when, before the Eeformation, divorce was only granted a mensa et thoro

(see Harvey, nt supra).

It was held in one case, that a husband divorced for adultery was not

bound to restore a tocher which had been paid in cash and immixed with his

funds (Justice, 1761, M. 334; see Ferguson, 1877, 4 R 393). The grounds

of this decision, which is not disapproved of in the case of Harvey, would

apply equally in the case of divorce for desertion (see Ersk. i. 6. 47 ; Eraser,

H. & W. ii. 1222). If the words "tyne and lois thair tocher" should be

held to mean that the husband, divorced for desertion, must restore a tocher

paid in cash, a husband divorced for adultery is, according to the case of

Justice, in a better position. With this possible exception, it is now settled

that the effects of divorce are the same whether the ground be adultery or

desertion (Fraser, H. & W. ii. 1216 ; Harvey, ut supra ; see opinion of Ld.

Xyllachy, Ordinary, in Harvey s Jud. Factor, 1893, 20 II. 1016).

1. Legal Rights.-—-In accordance with the doctrine stated above, the

innocent wife who obtains a divorce, if her legal rights have not been ex-

cluded by contract, becomes at once entitled to one-third of the rents of her

husband's lieritage in name of Terce (e[.v^, and to one-half or one-third of the

capital of his moveable estate in name of J US RELICT ^^. ('?-'^-) (Johnstone-Beattic,

1867, 5 M. 340 ; M'Elmail, 1888, 16 R. 47). Similarly, the innocent husband
becomes entitled to the liferent of his wife's heritage in name of Courtesy
(q.v.), if the conditions are present upon which that right depends (Inner-

wick, 1589, M. 329). Ihit upon a narrow construction of the Married

Women's Property Act, 1881 (q.v.), it has recently been held that a husband
who has divorced his wife is not entitled to claim the right, conveniently

called y^i-s relicti which that Act created (Eddington, 1895, 22 Ii. 430).

Conversely, the guilty spouse loses all claim to legal rights on the

death of the innocent spouse (Stair, Ersk., Eraser, ll.cc. ; Ritchie, 1874, 1 R.

987).
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2. CoNVENTios'AL PROVISIONS.—The innocent wife (or husband) is

entitled to claim at once all marriage-contraft i)rovision8 made in her

favour by the guilty husband or anyone on his behalf.

So an annuity provided by the husband's father, in an antenuptial

contract, to his son, whom failing, to his son's wife, becomes payable at once

to the wife if she divorce the husband {JuhnHtonc-Bcattie, ut si/jjra).

And where the annual proceeds of funds, ])roeeeding ])artly from the

hu8l),ind's and ])artly from the wife's side, were to be paid U> the husband

during the joint lives, and to the survivor on the dissolution of the

marriage by death, it was held, on the husljand being divorced, that the

wliol(! annual i)i'oeeeds must be ]»aid to the wife during her life (llarvcy,

187l\ 10 M. (11. L.) 2G). But as regards contingent interests which may
emerge if the guilty spouse survives the innocent, a distinction is drawn.

The guilty spouse loses for ever all interest in funds paid, or undertaken to

be paid, by the innocent spouse or his or her relations (JoJrnfifonr-JJaittic,

1HG8, G M. 3;3:-)). ]kit the contingent interest of the guilty spouse in

funds proceeding from his side is not extinguished by the divorce, and he

will enter upon or resume the enjoyment of these if the innocent spouse,

who has been taking the annual proceeds, should be the predeceaser

{Harvey's Jud. Factor, 1893, 20 It. 101 G). It is only in a question between

the spouses that divorce will be held as equivalent to the natural death of

the offender in construing a marriage contract. In a question with

children, such words as "survivor,' "dissolution of the marriage by death,"

and the like, will l)e read in their ordinary sense, and rights which, under

the contract, are to vest in children at Uie death of the husband, will

not vest on his being divorced {ib. ; and see Smith's Trs., 1897, 4 S. L T.

No. 309).

Testamentary bequests to the innocent spou.se, not made iyituifu

matrimonii, payable on the dissolution of the marriage by death, \yill

not become ])ayable on his or her obtaining a divorce, unless this intention

is clearly indicated by the terms of the bequest {Mason, 1878, G E. 37

;

Taylor's Trs., 1893, 20 K. 1032 ; Humphrey, 1895, 33 S. L. E. 99). And
rigiits flowing from third parties stante matri7nonio,iiud not granted intuitu

m-itrimonii, c.y. a tack granteil to a man and his wife, and the longestjiver

of them two, will not be affected by the divorce {Argyll, 1573, M. 327 and

6184). Donations made by the innocent spouse to the guilty are revoked

ipso facto by the divorce, while those made by the guilty spouse become

irrevocable at the date of decree, and even, according to one case,^ after

commission of the offence for which decree is granted {Murray, 1576, M.

328, 2nd report; Ersk. 1. 6. 31; Eraser, H. d'; ir. ii. 1224). See

Donations Inter virum et uxorem.

Ri:di'CTIO.\' of Divorce.—A decree of divorce may be reduced on the

ground that the witnesses were suborned to give false evidence, or that the

divorce was procured by fraud or Collusion {q.v.) {Begg, 1889, 16 E. 550 ;
see

Bonaparte [1892], P. 402). In an American case in which a husband had

induced his wife, by false and fraudulent statements, not to defend

the action, the decree was afterwards set aside {Cvlby, 1894, 50 Amer.

Rep. 426). It would seem that mere averments that the decree was

procured by perjurv, without any alienation of bribery, would not be

relevant (see Locki/cr, 1876, 3 E. 882, 4 E. (H. L.) 32 ; Begg, ut supra ;

Eraser, //. ct W. ii.' 1236). It is not settled whether reduction of a decree

in absence is competent after year and day. In the narrative to Harvey,

1872, in 2 Paterson's App. 1992. it is said' that an action for reduction of

a decree of divorce obtained in absence, had been dismissed on the ground
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that a year and day had elapsed since the date of the decree (see Lochyer,

lit supra ; Fraser, loc. cit. ; INIackay, Manual, G25).

[See Stair, 1. 4. 7 ; 1. 4. 20 ; Bankt. 1. 138. 126 scq. ; Ersk. 1. 6. 43 scq.
;

Bell, Prin. 1530 scq.\ Fraser, H. cl; IV. ii. 1128-1176, and 1207-1226;

Mackay, Manual, 475 scq. ; Walton, H. & W. 33 seq., 196 seq., 426 seq.'\

See" Adherence; Adultery; Co-Defender; Consistorial Actions;

Desertion; Domicile; Expenses; Marriage.

Dock Warrants are documents ordering or authorising the

removal of goods or merchandise from a dock warehouse. They are

" documents "of title" under the Factors Acts, 1889 and 1890 (52 & 53

Yict. c. 45, s. 1 (4); 53 & 54 Vict. c. 40); and the Sale of Goods Act,

1893 (56 & 57 Vict. c. 71, s. 62 (1)). See Warehousing.

Docquet.—See Accounts; Deeds, Execution of; Sasine; Notarial
Instrument.

Document of Title.—Definition.—This phrase is defined in the

Factors Act, 1889 (52 & 53 Vict. c. 45, s. 1), as follows: "The expression

document of title shall include any hill of lading, dock warrant, warehouse-

keeper's certiticate, and w^arrant or order for the delivery of goods, and any

other document used in the ordinary course of business as proof of the

possession or control of goods, or authorising or purporting to authorise,

either by endorsement or by delivery, the possessor of tlie document to

transfer or receive goods thereby represented." This definition is adopted

in the Sale of Goods Act, 1893 (56 & 57 Vict. c. 71, s. 62), and is taken, with

slight alterations, from the Factors Act, 1842 (5 & 6 Vict. c. 39, s. 4).

Instruments includecl under this head.—For the law relating to the

transfer of documents of title, reference is made to Bill of Lading,

Delivery-Order, and Factors Act ; all that it is proposed to consider

here is the question to what documents the above-quoted definition is

applicable. There would seem no doubt that a negative test is that the

document in question must be used in re mercatoria. Thus if a party should

issue a document purporting an obligation to deliver to a person named, or

to tlie bearer, the furniture in his house, or the stock-in-trade in his shop,

the privileges of a document of title would not attach to it (Blackburn on

Sale, p. 418). And, in a case of somewhat special circumstances, where

an undertaking to deliver to a party named 200 tons of railway chairs was
originally granted solely for the purpose of raising money, and was trans-

ferred by endorsation in blank, it was held that this document was not

granted in re mercatoria, and tliat, consequently, mere endoi'sation was not

an adequate method of transferring the obligation therein contained, and
an endorsee had no title to sue the granter {Commercial Bank, 1859, 21 D.

864). And a qualified or conditional delivery-order is not a document of

title. Thus where A. gave to B., in security of an advance, a sale note

acknowledging that B. had bought certain copper rollers lying in A.'s ware-

house, and the warehouse-keeper intimated that he held the rollers at the

disposal of B., su1)ject to the condition that A. should have the right to

remove any of them he might require for the purposes of his business, it

was held that these documents gave B. no right to the rollers in a question

with the trustee in the bankruptcy of A. {Machiiinon, 1868, 6 M. 974;



DOG LICENCE 315

see also Fcrmiloe, 1876, 1 C. P. D. 445). Proof of a general trade iinder-

stimdiiig to treat a particular form of document as a document of title

would go far to induce the Courts to regard it as such ; but a custom of

trade may be founded on an error in law {Criinn, 1875, L. 11. 10 Ch. 401),

and a local custom, or the usage of a particular market, will not be enforced

af^ainst a party who had no knowledge or notice of it. Thus it was held

that an alleged custom of the Port of Pondjay t(^ treat mate's receipts

—

i.e.

receipts given by the mate on goods being taken on board—as documents

of title which gave the holder the right to have the bill of lading made out

to his order, could not be binding on a ship's captain who had no notice of

the custom, and was alleged to have sigiu^d bills of lading in favour oi a

party who was not in possession of the mate's receipts {llatlictiing, 1873,

L. P. 17 Eq. 92).

It has been laid down in an English case tliat, in order to give a

document the privileges of a document of title, it must be framed in terms

which purport cither an obligation on the part of the grantor, or an order

on some other party, to deliver goods. A mere statement that goods

are, as a matter of fact, lying in a particular place, is not a document

of title, even although there is a usage in a particular trade to treat

it as such. Thus a wharfinger's certificate, containing the statement

that certain specified goods were lying at a particular wharf, but

without any express obligation to deliver them to the grantee, was held

not to be a document of title {Gmm, 1875, L. P. 10 Ch. 491, per Mellish,

C. J., at p. 502).

See Bill of Lading ; Delkery-Order ; Factors Act ;
Pledge.

Dog* Licence.—f^ubject to certain exemptions, every person who
keeps a dog must annually take out a licence, the price whereof is seven

and sixpence. It is the person, not, as is sometimes supposed, the dog, which

is licensed ; and accordingly a new licence is not required on a diange of

dogs, whilst, on the other hand, a person who, not having a licence, acquires

a dog, must take out a licence, although the person from whom the dog was

accpiired had a licence for the current year.

The provisions with reference to dog licences are contained in the Dog
Licence Act, 1867 (30 & 31 Vict. c. 5), as amended by the Customs and

Inland Pevenue Act, 1878 (41 Vict. c. 15). All licences expire upon 31

December in each year (1867 Act, s. 5), no matter at what period of the

year they may have been taken out.

The exemptions under the Act are as follows :

—

(1) Blind Persons' Dogs.—The Customs Act, 1878, provides (s. 21) that

nothing in the Dog Licence Act, 1867, or in this Act, shall render a Hcence

necessary in the case of a dog kept and used solely by a blind person for

his guidance.

(2) Shepherds' Bor/s.—The Act 32 & 33 Vict. c. 14,_s. 39, in regard to

shepherds' dogs, is repealed by the Customs Act, 1878, s. 18, and it is

provided that farmers and shepherds keeping sheep dogs must tibtain an

exemption from the officers of the revenue. The exemption applies only to

dogs kept solely for use in tending sheep or cattle, or in the exercise of the

calling or occupation of a shepherd. Two ilogs may lie so kept, or more, u])

to eight, in proportion to the nund)er of sheep on common or unenclosed

land." The possessi(in of an exemption certificate is at least primd facie

evidence that the dog is within the category entitled to exemption (James,

50 J. P. 292). The fact that a person is reasonably entitled to an exemption
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certificate is no defence to a prosecution, for the Commissioners of Inland

Eevenue, and not the justices, are the persons to decide whether a person is

entitled to exeni|iti(ni, and if the accused cannot produce an exemption

certificate he must be convicted {Graham, 58 J. 1*. Son). The fact tliat, in

the opinion of the justices, an exemption ought to have been granted does

not warrant them in treating the ofience as only a nominal one {Phillips,

60 J. P. 120).

(3) Young Dogs.—Xo licence is required for any dog under the age of

six months (L)og Licence Act, 18G7, s. 10); and where an owner or a master

of hounds has taken out proper licences for all the hounds entered in any

pack kept by him, it is not necessary for him to take out a licence in respect

of any hound under the age of twelve months wdiich has never been entered

in or used with any pack of hounds (Customs Act, 1878, s. 20). The onus of

proof of the age of a dog lies on the owner {ib. s. 19).

Dog licences are subject to the Excise Acts (1867 Act, s. 4). The
person in whose custody the dog is found is presumed to be the owner, unless

the contrary be proved, and the penalty for contravention is five pounds

for each otience (s. 8). A like penalty is imposed for failure, on the part

of the person who has taken out a licence, to produce it on demand (s. 9).

The penalties may be recovered either under the Excise Acts (s. 4), or upon

information of a police constable before a Court of summary jurisdiction.

Such Court has power to mitigate penalties and to award expenses (Customs

Act, 1878, s. 23). Where an excise officer prosecutes under the Excise Acts,

the Court may mitigate to any sum on a first oifence, but to not less than

one-fourth for any subsequent offence, whether it is charged as a second

offence in the information or not {Murray, 22 Q. B. D. 142).—[On this

subject see Warry on the Game Laws, 190-199.]

Dog's.—See Animals, Liability foii Damage caused by dangek-

ous ; Ckuelty to Animals.

Dole—Dolus rnalus, as opposed to dolus honns, may in its most
general sense be described as wrongful intention. In practice it has to be

considered in connection with Contract, Quasi-Delict, and Criminal Delict.

In the first it is defined as a machination or contrivance to deceive (Ersk.

iii. 1. IG; Stair, i. 9. 9), and is synonymous with Fraud (which see). It

gives rise to an action of reduction at the instance of the party deceived, or

may be advanced by him when sued by the fraudulent party, as a plea in

bar (Ersk. supra). In ([uasi-delict it is usually described as malice, and,

though the element of deceit or misrepresentation may be present in some
ca.ses, as in Seduction, it is more usually exemplified in Slander, Abuse of

Diligence, and the like. It l^elongs to the domain of intentional wrongs,

or Acts of Commission as opposed to Negligence, or Acts of Omission, and
it is in the former sense that the maxim culpa lata qiim dole aiciidparahLr

is to be understood (Stair, i. 9. 11). In that case, the presence of dole,

besides founding an actitm at the instance of the injured party, is lield to

exclude relief inter se if there have been several co-delinquents {Dalmer,

1894, 21 II (ILL.) 39, 46).

Dolus malus.—Tlie expression is defined by Labeo, and the

definition is approved by Ulpian, as follows : Dolus malus est omnis
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calliditas, fallacta, machinatio ad circiimveniendum, fallendum, dccipiendum,
altcrum adhibita (D. 4. '3. 15. 2). Dolus, as used in Itdinan law, has two
distinct sliades of meaning;. In the first sense, the term, usually qualilicd
l)y the adjective mains, and often with the ad(hti(»n of scums,—ti^: ifas dolu
malo,—is used to express wron<rful intention, i.e., as oi)posed to casus, error,

i{jnorantia, etc. Thus, in the law of re])aration, it is practically equivalent
to the word "malice." So, when applied to contract, it means a deliherate
breach of tluty, expressly or implieilly laid on one oi the contracting^ ])arties.

Dolus, in this sense, always entailed liability, which could not be evaded even
by an explicit agreement to the contrary {D. 50. 17. 2."J). Xo act amounted
in law to a delict unless dolus of this kind were jiresent, excejit in the
single case of damnuui or damage to jnuperty. In this case, if anyculja
were established, liability accrued

—

"in lege Acjuilia etiam levi.<-sima culpa
venit" {D. 9. 2. 44, ])r.). In the second sense, the term is used, as oppcFed
to bona Jidcs, to denote trickery or fraud in the dealings of one man with
another. In the Roman law of contract there was in all cases an implied
warranty against dolus. In contracts honm Jidci a formal plea of dolus had
always been unnecessary

—

doli except io inest honcc fidei judiciis {D. 24. 'A. 21).
In actions stricti juris it was made pleadable in the form of an Excei'TIO
{q.v^—cMcptio doli—l)y Aquilius (Jallus, Cicero's colleague in the pr;etor.shij».

By him, also, the direct action, actio doli, seems to have been introduced.
Since, however, the actio doli entailed infamia on the party condemned, it

was granted only when no other remedy was availalde. Further, after the
lapse of two years in the Justinianian law

—

])ost annum utileni in the
prietorian law—it could be brought only in the shape of an actio in factum,
and could give rise to a claim for compensation only to the extent to which
the defender was lucratus by his dolus (Vangerow, s. GOo ; see the title

De dolo, D. iv. 3).

The older civilians distinguish dolus causam dans, fraud giving rise to

the contract, without which it would not have been made, and dolus
incidens, fraud accompanying the contract, but not its inductive cause ; the
former was held to avoid the contract absolutely, the latter merely to
ground a claim for damages (Tothier, Ohli(i. s. 31; I Jell, Com. i. 362). "The
modern view is that fraud did not ipso jure annul a honcv fidci contract,

tliere being an actual assent of the will, though induced by fraudulent
means. It entitled the person defrauded to a remedy, the eflects of which
varied with the circumstances. If the fraud is merely incidental, an award
of damages can l)e got {e.g. D. 4. 3. 9; D. 19. 1. 4. pr.): if it induced the
contract, the contract can be rescinded at the instance of the injurtMl ])arty

{G. 4. 44. 5. 8 ; D. 19. 2. 23).

The expression dolus bonus is used to denote the artifice which may
justitial)ly be employed in dealing with an enemy or a rob])er (D. 4. 3. 1. 4).

In other words, dolus bonus is not recognised by Eonian law within the
sphere of normal civil relations ; it becomes legitimate only when one passes
lieyond the region of ordinary civil and social relations. In some Scotch
text-books it is stated that dolus hojius was recognised bv the Romans,
as part of their ordinary commercial law, in the sense of "permissible
dexterity in driving a bargain." While it is true that statements by a
seller made merely by way of puffing, as to the truth of which the
purchaser could easily inform liimself, did not base an cxccptio doli inali,

this was simply on the ground that such commcndatio or "dealer's talk''

really meant nothing. " What a seller says by way of praising his goods
must be considered as if it were not said at all" {D. 4. 4. 37). See Dole;
Fraud.
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Domicile is defined by the latest writer on the subject as the place

or country which either in fact is, or by a rule of law is determined to be,

the permanent home of an individual (Dicey, Conflict of Laivs, Eule 1).

Domicile denotes a relationship wliich a person bears to the municipal law

of the State of whose legal community he is a member. It indicates and

defines his personal law, that is, the law by which his succession, status, and
personal rights and privileges are to be regulated. Many of the problems of

jurisprudence depend on the personal law; that is to say, they are to be solved

\>y a law chosen with reference to the persons, and not to the other circum-

stances, involved in them. In our law, and in Anglo-American jurisprudence,

this choice is regulated by the domicile of the individual concerned. In

Continental systems, on the other hand, the modern tendency is to

substitute Nationality {q.v.) for domicile. For the purposes of the choice

Kationahty has the great advantage of being both easily ascertained and
capable of precise definition and regulation by the positive law of each

State. But as these laws may overlap, a person runs the risk of

being regarded as a subject of more than one State at the same time, and
his personal law may remain in doubt on account of his double nationality.

Moreover, in a country in which more than one system of municipal law

is in operation, as in the United Kingdom, the nationality of the person is

an insufiicient criterion of his personal rights and privileges. For these

depend upon the particular territorial system under which he lives, and
must therefore be defined more precisely than can be done by an inquiry

into his nationality alone. On the other hand, tlie connection of the person

with the locality, which is expressed in domicile, is at once the natural basis

of his personal rights and affords an adequate criterion of them. Hence
even these jurists who pronounce in favour of Nationality, admit recourse

to domicile as an auxiliary principle. (See Bar, s. 92a, Gillespie's trans.,

p. 205.)

The term domicile is derived from the Pioman law, but the word has a

more extensive signification than the Latin domicilium, and must be

carefully distinguished from it. The latter denoted only that connection

between an individual and the urban community of which he was a member,
which resulted from his establishing a permanent residence within its terri-

tory. That connection subjected him to the municipal burdens of the

community, the jurisdiction of its Courts, and, as a quality of his person, to

its laws. A sinailar connection was also constituted by origo, which resulted

from birth within the territory, or was acquired by adoption, manumission,

or election as a member of the community. Tlie same rights and liabilities

were created in each case ; but while those of domicilium could be both

acquired and lost by the will of the party, the tie of origo was created

independently of his intention or act, and was never completely dissolved.

The terms domicilium and origo are thus mutually exclusive of one another,

and the modern phrase " domicile of origin " would have been unintelli-

gible to a Ptoman lawyer. Its use indicates that domicile in modern
law embraces the characteristics of both. But the necessity for such

combination could scarcely occur in the Itoman jurisprudence; for

while a person might refrain from establishing a domicilium, it was only

in the most exceptional cases that he had not origo in some urban
community, and the case of his being without a personal law depending upon
one tie or the other could hardly occur. (Sav. viii. s. 351.) Again, in the

Roman law, both doynicilium and oingo were of importance, chiefly as sources

of jurisdiction. As the law of the empire was uniform, and conflicting

territorial laws were unknown, a criterion for the choice of laws was of less
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importance than a criterion of tlie grounds upon vliicli a person could be

subjected to the jurisdiction of a local Court. For that pmpose, orvjo soon

ceased to be much used, and the forum ori^/inis in but little mentioned in

the corpus Juris. Its application, says Savigny (viii. o55), to one who had

oritjo and (Jomicilium in two dillurent municipalities, was always limited to

the case in which lie ha])pened to be found in the town to which he

belonged by origo,—and, in any event, he would Ijc more easily and con-

veniently reached in tlie place of his actual residence. There is nothing,

therefore, in the Eoman notion of domicilium to prevent a man being, in

respect of it, a member of more than one urban community, and thus

subject at the same time to more than one local law. lUit the use of

domicile in modern law, as the criterion of the personal law of the

individual, implies in strictness the unity of the test, and is incompatible

with the co-existence of more than one domicile properly so called. " It is

clear that by our law a man must have some domicile, and must have a

single domicile " (per Ld. Ch. Hatherley in Udny, ISGO, 7 :\I. II. L. GO). This

has been doul^tcd, and it has been suggested by more than one authority that a

man might have a domicile in one country for the determination of one class

of riglits, and a domicile in another for the determination of another.

"The facts and circumstances," writes riiillimore (iv. s. 54), "which might be

deemed suHicient to establish a commercial domicile in time of war, and a

matrimonial or forensic or political domicile in time of peace, mi^ht be

such as according to English law would fail to establish a testamentary or

principal domicile." But the notion of the plurality of domicile, in the

proper sense of that term, is opposed to the principles by which the law of

domicile in modern times is governed, and is not, as Dicey {Conjlid of Laws,

p. 90) points out, supported by any decided case. It proceeds truly upon a

lax use of the term. Thus, commercial or trade domicile in time of war

expresses " a principle of public international law by which the belligerent

or neutral character of property is determined for the purposes of maritime

war" (Westlake, p. 322); while, on the other hand, the object of the law

(i.e. international private law) in searching for and ascertaining a man's

domicile has been stated to be " to ascertain the particular municipal law by

which his private rights are regulated and defined" {Cra'ujnlsh, 1872, 3 Ch.

180, per Chitty, J.)." The two legal conceptions have thus in their nature

nothing in common. Again, forensic domicile, so called, implies only

that a person is subject to the Courts of a particular country—a liability

which may obviously arise upon a residence far short in nature and

duration of that which would sullice to subject him to a complete change of

his personal law, e.g. in the matter of his succession (see Domicile of

Citation, infra). Similarly, the expression "matrimonial domicile " simply

means the home of the maVried persons. And it is plain that spouses may,

by residence in a country, subject themselves to the jurisdiction j»f its

courts in respect of their conjugal relations, and to many effects, without

thereby giving these courts alright to alter their status as married

persons by a decree of divorce (Zc Mcsuricr [1895], A. C. 517).

In the judgment of the Privy Council delivered by Ld. Watson in this

case, tlie autliorities, both in England and Scotland, on the subject

of matrimonial domicile are examined in detail. (See Matrimonial

Domicile, infra.) The only case in which the possibility of a mans

havimx more than one domicile in the true and proper sense, is

admitted bv our law, is that which may arise under the operation

of the Domicile Act, 1861 (24 & 25 Vict. c. 121). By that Statute

the Crown is empowered to enter into a convention with a foreign State,
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to the effect that no British resident in that State, and no subject of

that country resident in Britain, shall be deemed to have acquired, for the

purpose of succession to moveables, a domicile in the country in which he

dies, unless he has made a written declaration of intention to become

domiciled there, and has otherwise complied with the requirements of the Act.

No such convention has yet been concluded, and the Act therefore remains

a dead letter. But if one were made with a country in which a British

subject, who had not complied with the requirements of the Act, was

actually domiciled at the date of his death, his succession in moveables

would
'
apparently remain unaffected, although the foreign domicile

would regulate his personal law in other respects, as e.g., the legitimacy of

his children born in the foreign country after the domicile had been

acquired.

The leading characteristics of domicile in modern law may be summed

up thus:—(1) It expresses the relation of an individual to a State which

arises from residence within its limits as a member of its community. (2)

A person's domicile is the place or country which is considered by law to be

his home, (o) Every person must have a domicile, and no person can

at any time be without one. (4) No person can have at the same time

more than one domicile in the proper sense of the term, i.e., for the purpose

of defining and regulating his personal law\ These principles, whicli are

common to English and Scots law, are laid down and illustrated by the lead-

i\w decisions on the subject in both countries. {Bell, 1868, 6 M. (H. L.) 69

;

Udny, 1869, 7 M. (H. L.) 89 : both reported in L. B. 1 Sc. App. 307, 441
;

Steel, 1888, 15 E. 896; Vincent, 1889, 16 E. 637; Low, 1891, 19 E. 115;

Crairjnish [1892], 3 Ch. 180 ;
Wentworth, 1895, 12 T. L. E. 153 ;

Paul, 1893,

1 S. L. T. 175 ; Mackenzie s Tn., 1894, 2 S. L. T. 88.]

Definition of Domicile.—The leading definitions of domicile will be

found collected in Story, ch. iii. ; Phillimore, iv. ch. 4; Dicey, Digest of

Conflict of Laws, App. note 3. They are all derived from the celebrated

definition of the Eoman law found in Cod., hb. x. tit. 39. 7. None of them has

given entire satisfaction to English judges, but, as Dicey {Coniict of Laws,

p. 735) points out, those of Story, sec. 43, of Phillimore, sec. 49, and of

Kindersley, V. C.,in Lind, 1859, 28 L. J. Ch. 366, give an explanation of its

meaning which is substantially accurate, even if not expressed in the most

precise language. That given at the commencement of this article is the

definition proposed by Prof. Dicey himself. While accurate, it is no doubt

vague, and hardly conveys adequate inf(jrmation as to the meaning of tlie

term. More instructive is the definition substantially adopted by

Phillimore from an American case {Guier, 1 Binney, 349, n.) : "a residence

at a particular place, accompanied with positive or presumptive proof of an

intention of continuing it an urdimited time." But indeed it may be

doubted whether, for ])ractical purposes, one can describe the legal con-

ception of domicile better than in the words of i\Ir. Justice Chitty, in the

recent case of Craignish {supra), as "the place or country which is

considered by law to be a person's home."

Into all the definitions of domicile two elements enter—factum and

animus; that is to say, to constitute domicile there must be (1) actual

residence within the domain of some particular system of law, and (2) the

intention that such residence shall be permanent, or at least not for a limited

period. It follows, accordingly, that a domicile once constituted is retained

until it is changed, either by the person's own act if he is sui Juris, or, if he

is a dependent person, by the act of some one on whom he is dependent

{Udny; Steel; Vincent; Low {uU supra) ; Alston, 1896, 24 E. 16).
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Domicile of Independent Persons.—Every inJcpeiKleut |iersoii has at auy
given moment either (1) the drjniifilc which the hiw ascribes to liim at

his l)irth, wliich is calh-d his domicile of (irigin
; or (2) a dillerent domicile

subseciuently acquired ])y liis own act, which is caUed a domicile of choice.

(1) The Domicile of Origin of a child burn in wedlock to a living

father is the domicile of its father at the time of its birth. In the case of

an illegitimate or posthumous child, the domicile of origin is the domicile

of its mother at the time of its birth. The domicile of origin of a child

whose parents are unknown is the place or country of its birth, or, if that

too be unknown, the place where it is found. The domicile of origin of a

legitimated person may still be a matter of some doubt. As has been

exj)lained, the exi.stence of a domicile of origin is a fiction or assumption

of law, in order to ensure that no person may be at any time without a

legal home in some country, according to the laws of which his legal rights

may in many respects be determined. In the general case the fiction is

based u])on fact, since the home of an infant is usually that of its father.

If, being illegitimate, it has in the eye of the law no father, its domicile of

origin is, again consistently with fact, assigned to the home of its only

relative, viz. its mother. The eflect of legitimation by the subsequent

marriage of the parents is to place the child in the position it would have

occupied if born in wedlock, and a consistent application of the fiction we
are dealing with, would assign as the domicile of origin, that of the father

at the time of the child's birth. But no reported case has yet so decided.

It may, on the other hand, be, as Prof. Dicey {Digest, p. 104) points out,

that though the child, if still under age, acquires on legitimation the

domicile of its father at the time of its birth, its domicile of origin may
remain that of the mother. Westlake's statement, s. 247, is compatible

with either view. See Arnot, 184G, 9 D. 142 ; Urquhart, 1887, 37 Ch. D.

357 ; in re Ch'ove, Vaueher, 1888, 40 Ch. D. 210. It may also be noted as

still a moot point, whether domicile of origin, even in the case of a legiti-

mate child, means the domicile of the father at the time of the child's

birth, or the last domicile imposed by the will of the father or other

guardiau, who has power to change the domicile of an infant by changing

his own. (See also Craignish: Arnot, supra.)

(2) Domicile of C/io/cr.—Every independent person can acquire, by his

own act and will, a domicile different from his domicile of origin, and called

a domicile of choice. " Domicile of choice is a conclusion or inference which

the law derives from the fact of a man voluntarily fixing his sole or chief

residence in a particular place" (per Ld. Westbury in Udnij, svpra).

To its acquisition two things are necessary—(1) residence, and (2) intention

of permanent or indeterminate residence in a particular place or country. A
change of domicile can only be effected animo ct facto, that is to say, by the

choice of another domicile, evidenced by residence within the territorial

limits of the jurisdiction of the new domicile. ^Vhere a party is alleged to

have abandoned his domicile of origin and to have acquired a new one, it is

necessary to show that there was both the factum, and the animus: there

must be the act, and there nmst be the intention. "A new domicile is not

acquired until there is not only a fixed intention of establishing a permanent

residence in some other country, but until also this intention hjia been

carried out by actual residence there" (per Ld. Chelmsford, Bell, supj-a).

In short, the acquisition of a domicile of choice is but the technical expression

for settling in a new home or country (see Udng, supra). The con-

currence of residence and intention is necessary for the acquisition of a

domicile. Nothing less will do, and nothing else is required. There is no

VOL. IV, 21
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precise definition of the requisite animus manendi in the decided cases, but

Prof. Dicey deduces from an exandnation of them the following charac-

teristics :— First : the intention must amount to a purpose or choice. In

order that a man may change his domicile of origin, he must choose a

new domicile—the word "choose" indicates that the act is voluntary on

his part; he must choose a new domicile by fixing his sole or principal

residence in a new country (that is, a country which is not his domicile of

origin), with the intention of residing there for a period not limited as to

time {King, 187G, 3 Ch. D. 518). But while the animus must be " voluntary,"

it is to be judged irrespective of " motive." Thus, a person may change his

domicile, though his object in settling in a new country may be to defeat

his creditors {Rohcrtson, W. N., 1885, p. 217); or to obtain divorce {Carsu-ell,

1881, 8 li. 901); or sequestration {Joel, 1859, 21 I). 926). And, on the

other hand, a person may make up his mind to settle in a country for an

indefinite time, say for considerations of health, without exhibiting the

anfm^^s necessary to effect a change of his domicile {Hoslcins, 1856, 25 L. J.

Ch. 689 ; Jopp, 1865, 34 L. J. Ch. 212). As was remarked in Hodgson, 1858,

12 Moo. P. C. 285 :
" "With respect to the evidence necessary to establish the

intention, it is impossible to lay down any positive rule. Courts of justice

must necessarily draw their conclusions from all the circumstances of each

case ; and each case must vary in its circumstances ; and, moreover, in one a

fact may be of the greatest importance, but in another the same fact may
be so qualified as to be of little weight." How far the intention must be

distinct and conscious is still undetermined, and different views have been

expressed (cf. Bramwell, B., in Alt. Gen., 1861, L. J. Exch. 30, 292, with

"Wickens, V. C, in Douglas, 1871, 12 Eq. 645). The degree of definiteness of

purpose refers rather to the evidence than to the nature of the intention.

Second : the intention must be to reside permanently, or at least for an

indefinite period. A limited purpose will qualifiy the intention, however the

residence may be prolonged {Jopp), sujyra ; Doncct, 1878, 9 Ch. D. 441).

Third : it must be an intention to cease to reside in the previous domicile.

This follows, of course, fiom the principle of singleness of domicile already

explained. " The intention must be to leave the place where the party has

acquired a domicile, and to go to reside in some other place as the new place

of domicile (per Kindersley, V. C, in Lyall, 1856, 25 L. J. Ch. 749). Fourth :

it need not be an intention to change allegiance, or quatenus in illo exucre

patriam. The opinion to the contrary expressed in Moorhousc, 1863, 10

H. L. C. 283, has now been pronounced erroneous (see Udny, S2q}7'a
;

Brunei, 1871, L. It. 12 Eq. 298). With regard to the other necessary

element, residence (facfAim), its duration is immaterial :
" If the intention of

permanently residing in a place exists, a residence in pursuance of that

intention, however short, will establish a domicile " (per Ld. Cranworth, Bell,

sujrra). On the other hand, mere length of residence, apart from the

intention, will not of itself constitute a domicile (m re Baticnce, 1885, 29

Ch. I). 976). The two must exist together. " To constitute a domicile,

there must be the fact of residence, and also a purpose on the part of the

person to have continued that residence. While I say that both must
concur, I say it with equal confidence that nothing else is necessary" (per

Ld. Jeffrey in Arnot, 1846, 9 D. 152). Intention alone, however clearly

expressed, is ineffectual. Thus, where an Englishman had acquired a domicile

of choice in Hamburg, where he died, the intention not to abandon his

English domicile, expressed in a will which he executed in England while

on a visit there, was held unavailing to qualifiy his actual residence in

Hamburg animo renianendi {re Steer, 1858, 28 L. J. Exch. 22). Further,
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the acquisition of a domicile of choice is indepeiuient of rulcK of foreign law,
that is to say, that a person may establish himself in a loreign country in

such a manner as to be deemed by our law to be in fact domiciled there,

aIth()UL!;h he has not conijjlicd M'ith the whole rcciuircmcnts of lh<' foreign

law, and may not therefore be entitled under it to the lull civil rights of a

person domiciled there {Hamilton, 1875, 1 Ch. D. 257). " JJut as no one
can acquire a personal law in the teeth of that law itself" (Westlake, s, 254),
the effect to 1)e given to the domicile so acrpiircd {i.e. the possession and
exercise (jf the rights llowing from it) will depend on the law (jf the country
where the person is domiciled. " If by a law passed by competent authority

a person resident in any country is declared not to be domiciled there, the
provision must receive effect in whatever forum it is pleaded, for any
country has the right of determining for itself under ^vhat circumstances
a domicile within it shall be ac(|uiied" (per L. J. C. Moncreitl', in WaoiJutpr,

1877, 4 II. 949). Of course, if such declarations were contained in a

British statute, a contrary ellect would be produced (see riiill. /'/•/(-. ////.

Law, iv. ss. 341, .'551, 5<j4a, on " Domicile where it is regidab'd by the State ").

Chaiujc of Uomicih:—The dduiicile of origin is retained until a d<jmicile

of choice is in fact acquired (Sfrcl, 1888, 15 Ji. 896, v. per Ld. Pres. Inglis).

"Every man's domicile must be presumed to continue until he has acquired

another sole domicile by residence with the intention of al)andoning his

domicile of origin" (per I.d. Wensleydale, Aikman, 1861, ."> ^facq. 877).

A domicile of origin, therefore, cannot be simply abandoned. A man may
indeed leave the home where he has his domicile of origin without actually

establishing another. lUit, though in fact homeless, he will, until he settles

elsewhere, 1)0 considered to have his legal home in the country which he

has left. He cannot give up or get rid of his domicile of origin initil he

has in fact changed it by settling in another country (see 7)V// and C'hi)/,

fii'pra). A domicile of choice, on the other hand, is retained only until

it is abandoned, and the abandonment, like the acquisition, must be both

aniitio <i fado. Thus, an Knglish woman, who had acquired a French
domicile by marriage, resolved, on being left a widow, to fix her home again

in England. She embarked on an English vessel at Calais, but was forced

by illness to re-land in France, where she shortly afterwards died. It was
held that there was no sufiicient act of abandonment of her acfjuired domicile

(Iiajfr/irl, 186;'., 32 L. J. P. l^ M. 20;'.). P.ut if the country ot the acquired

domicile has been actually left, the domicile will be changed, though no

new one has in fact been established. In such a case, if death takes place

in itincrc, the domicile of origin is held to be revived {ColciUr, 1800, M. voce

Succession, Apy). No. 1 : l'(huf, supra). For "the domicile of origin is to

prevail until the party has not only acquired another, but has manifested

and carried into execution an intention t)f abandoning his former domicile,

and taking another as his sole domicile" (per Ld. Alvanley, ^I. P., Somcrrillc,

1801, 5 ^'es. 786). Poth an original and an acquired domicile, therefore,

are changed by the acquisition auimo ct facto of a new ilomicile. The
dilference between them is, that while the former cannot be changed without

such aciiuisition, the latter may l)e changed by simple abandonment
animo ct facto.

Domicile of Dependent Person.^.—P.y a dependent person is meant one

who has not full capacity for the acquisition and exercise of legal rights

—who is not sui juris. Under this category fall {a) minors ; (i) married

women, (a) Minors.—The legal conception of personality involves the

existence of free will and independent judgment ; and as these are not

found in the earliest periods of human life, the law of all civilised countries
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fixes au age before which ihey are nut, and after which they are, piesumed

to exist. This is fixed in British law at the age of twenty- one. But the

law of England diifers from that of Scotland in holding that the legal

incapacity of infancy extemls throughout the whole of that period. By

Scots law, on the other hand, the immaturity arising from nonage is clivided

into two periods: (1) one of absolute incapacity, called pupillarity, ex-

tending from birth to the age of puberty, which is fixed at twelve in

female's, and fourteen in males ; and (2) one of relative incapacity, called

minority, extending to the attainment of majority at twenty-one years of

a^e, in 'both. Tliis dilference may become of importance in questions

of domicile; for while the domicile of an English infant is dependent upon

that of his father or legal guardian, a Scots minor has the capacity to

acquire, and in some circumstances might be held to have acquired, a

domicile for himself (see Aniot, siqmi ; Urqahart, 1887, 37 Ch. D. 3o7).

The domicile of every dependent person is the same as, and changes (if at

all) with, the domicile of the peison upon whom, as regards domicile, he

or she is legally dependent. Thus, tlie domicile of an infant depends upon,

and changes with, that of the father while alive, and with that of the

mother after his death. But it cannot be said that, as matter of law, the

infant's domicile is identified with that of the widowed mother to the same

extent as it is identified with that of the father during his lifetime. In

point of fact, no doubt, the infant's domicile in such circumstances usually

depends upon, and changes with, that of the mother. And the case of

Potinrjer (1817, 3 Mer. G7) seems to settle the general doctrine, that if after

the death of the father the infant continues to live with the mother, and

the mother acquires a new domicile, it is communicated to the infant.

But she does not in that case, as a matter of law, change the infant's

domicile simply by changing her own. Such change, if it takes place, " is

not to be regarded as the necessary consequence of a change of the

mother's domicile, but as the result of the exercise by her of a power vested

in her for the welfare of the infants, which, in their interest, she may
abstnin from exercising, even when she changes her own domicile " (m re

Beaumont, 1893, 3 Ch. 407). The question whether a guardian, who is

not the mother, can change an infant's domicile is undecided. (See Douglm,

supra.) Both Westlake, s. 250, and Dicey, Dvjcst of Conjiict of Laws,]). 123,

express an opinion in the negative ; and the latter adds (p. 124), that " should

the question ever arise, it will possibly 1)6 held that a guardian cannot

change the domicile of his ward, and almost certainly that he cannot do this

unless the ward's residence is, as a matter of fact, that of the guardian."

It goes almost without saying, that no change will be held to l>e effected

in the domicile of a dependent person by any act on the part of the person

on whom he is dependent, done with fraudulent intent, or even, short of

fraud, if the law of the new domicile should be less advantageous to

the infant (Fotinger, supra ;
Shajpe, 1860, 1 V. & M. 617). (b) Married

Women.—A woman, on marriage, acquires the domicile of her husband.

Her domicile during marriage changes with his, and his domicile, at the

dissolution of the marriage by death or divorce, remains hers till she

afterwards acquires a new one in the same way as other independent

persons. As Stair (i. 4. 40) tersely puts it, " her abode and domicile

followeth his." According to Ld. Eraser (//". & W. ii. 007 and 1254), the

rule of law that the domicile of the husband is that of the wife also,

ceases when they are judicially separated, but not wlien they live apart by

mutual consent, or liave entered into a voluntary contract of separation.

About tlie latter part of this dictum there can be no doubt. Actual
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residence, said Ld. Broujfliam ( Warrcnder, 1835, 2 8h. &M'L. 154)—residence,

in point of fact, signifies notliing in the case of a married woman, and

shall not, in ordinary circumstances, Ije set up against the presumption of

hiw tliat she resides with her husl)and. A wife cannot liave or acquire,

stnntc inalriinuniv, a domicile dillerent from her hu>)hiind'.'3 (per Ld. Tiayner,

Low, 1891, 19 E. 12.""). IJut it must still be regarded as an open question

whetiier even a judicial separation would give a wife the power to acquire

a domicile for herself (I)icev, Cv/ijlirf "/' /.""•^,
i».

1-7: AVcstlake, J'rir.

Jut. Lair, s. 25:1; Ihlphln, 1859, f 11. L. C. .V.XJ ; Cuiij. Itt.s. Act, 18G1,

24 & 25 Yict. c. 80, s. G). A widow retains her late husband's last

domicile until she changes it, and a divorced woman is in this respect iu

the same position.

Axcrrtaitnnriif af Dtniiirilr.—The critcrifi or ]iro(jfs of domicile are rao.st

fully investigated by riiillimore, ss. 211-351. They are of two cla.s.ses: (a)

legal presumptions, and
(J))

the known facts of the case. The ascertainment

of domicile starts, first of all, from the person's situation at the moment in

question, in regard to which the legal presumption is, that "a person's

being in a place in ]>ri/na f((cic evidence of his being domiciled there"

(per Lord Tliurlow, JJrHce, 1790, 2 B. & P. 231). It lies, therefore, ujion

those who .say otherwise to rebul this presumption. Thus, a man is

priDid facte domiciled in the place where he is resident at the time of his

death. But it may or may not ])e easy to repel this presumption, as, >\ij., by

showing that he was there as a traveller, or on a visit, or on some particular

business, or for the sake of his health ; any of which circumstances may
suHice to remove the impression that he was domiciled there at the time.

Again, the legal presumption is always against change of domicile, from which

it follows tliat any domicile of a jjcrson, once known, is presumed to be

retained until the contrary is established, either, in the case of an acquired

domicil(% by its having been abandoned, or, in the case of a domicile of

origin, by proof that a new one has been acquired. The facts whicli are

evidence in a question of domicile are of the most miscellaneous description.

No circumstance of an individual's life is too insignificant to be taken into

consideration, if it is relevant to prove either of the essential elements of

domicile, viz. the fact of his residence in a imrticular country, and the

animii'^ (n- intention which dictated his movements. See cases enumerated

by Prof. Dicey, CunjIiH, p. 134. In one case not mentioned by Prof. Dicey

{In re Marrdf, 1887, 3 T. L. K. 707), where the question was whether a

testator had acquired and retained a domicile in eiermany, the l\ict that

he had imported a quantity of old Madeira to help him to withstand the

climate was considered by Cotton. L. J., important as tt-nding to show

an intention to reside permanently in that country. A person's purpose

is more certainly inferred from his acts than from his language; but

expressions of intention to reside permanently in a given country are. of

course, evidence of that intention, and so far are admissible as evidence

of domicile {Ilamilfon, 1.S75, 1 Ch. D. 257), unless contradicted by his

acts (re Steer, 1858, 3 H. & N. 594; Brunei, 1871, 12 Eq. 298). Pesidence

in a particular country has a double significance in regard to domicile. It

is not only one of the elements which go to constitute it, and is indtcd a

necessary element in the case of an actpiired domicile, but it is also ottcn

the most significant evidence of the other element of domicile, viz. the

animus manendi Kegarded in this latter aspect, its imi)ortance depends

upon its duration and mode. Actual residence in a given country is, no

^owht, prima facie evidence of intention to reside there permanently, Init

the presumption is at once rebutted by everything in the nature of the
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residence wliich is iuconsistent with such an intention. Such are the cases

of persons whose residence is to be ascribed to some other motive than the

mere desire to live in the particuhir country, where, e.g., the residence is

dictated bv k^gal necessity, as in the case of prisoners, convicts, or refugees

{Burton, 1828, Mi/icard's I^cps. 183; Be JJonnend, 18:58, 1 Curt. 856;

Diichcsse d'Orleans, 1859, 1 Sw. & Tr, 253) ; or official duty, as in the case of

ambassadors, consuls, soldiers, and sailors {Heath, 1851, 14 Beav.

441 ; Att. Gen., 1862, 81 L. J. Ex. 397 ; Udny, 1869, suiira ;

Cunniniiham, 1884, 13 Q. B. D. 425: Maerehjlit, 1885, 30 Ch. D. 165;

Dalhousie, 1837, 16 Sh. 6, and 1 Eob. Ai)p. 475; Clark, 1836, 14 Sh.

488; Hodgson, 1858, 12 Moo. P. C. 285); or by considerations of

health or for study as in the case of invalids and students {Hoskins,

1855, re Garden, 1896, 11 T. L. R. 167, 8 De G., M. & G. 13; Steel, 1891,

9 R. 160) ; or under other circumstances, which deprive the residence

of a free and voluntary character, as, e.g. in the case of servants, lunatics, or

persons engaged in some special employment {Benipde, 1796, 3 Ves Jun. 198
;

Urquhart, 1887, 37 Ch. D. 3)57). This class of cases, which are frequently

described as instances of what is called a " necessary " domicile, is very fully

discussed by Prof. Dicey, Confiiet, pp. 140-154, who points out that the

term is in strictness appropriate only to a domicile determined not by the

free choice of the party, but by the direct operation of some rule of law,

as, for example, in the case of a married woman or a minor. The
peculiarity of the residence is not so inuch that it is involuntary, in the

sense of being imposed by some external necessity apart from the

will of the party, as that the circumstances of it prevent its being regarded

as an indication of free choice, and give no ground for inferring from

it the intention of permanency, in other words, the animus essential

to constitute domicile. A " necessary " domicile is, strictly speaking,

a contradiction in terms. And, on the other hand, a residence, undertaken

for many of the reasons before enumerated, may be or become of " that fixed

and permanent sort which excludes the idea of any other domicile remain-

ing, and necessarily induces a new domicile in the country in which it is

established " (Clecrk, swprei {Governor TrapaucVs case) ).

Domicile of Legal Persons or Corporations.—The regulations of any arti-

ficial person in matters concerning only itself, or the relations of its members
to it and to one another, must de|)end on the law Irom which it derives its

existence. That law is its ])ersunal law, and hence it may be said to be

domiciled in the country of that law {Edin. and Glaxg. Bank, 1852, 14 D.

557). The idea of domicile relates to the life of the natural man, and is not

therefore, properly speaking, applicable to legal or artificial persons. But
it may become necessary to assigi/ also to these something corresponding to

the domicile of natural ])ersons, as it were an artificial domicile, especially

in order to fix their forum. The analogy of natural persons leads us to

assign to a cor])oration as its domicile the place where its corporate life is

manifested, where is the centre of its affairs. This depends, as Savigny,

s. 354, explains, upon the natural connection of the legal person with the

territory, the locality in which its functions are discharged. And this

domicile is, of course, entirely distinct from that of the persons who compose

the corporation. It is, moreover, a fiction suggested by the fact that a

corporation, like an individual, is subject in certain respects to the law of a

])articular country. But as the intention of residence, which fixes the

domicile of natural persons, cannot be predicated of artificial persons, the

ascertainment of the domicile of a corporation resolves itself into the inquiry

whether, for certain puri)0ses, it is to be considered as resident in a particular
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countiy. The residence ;unl (hjinicile of a trading corporation are deter-

mined by the situation of its principal place of business, by which is meant
the place wliere its adniiiiistrative business is carried on, not necessarily the

locality of its manufacturing or other business operations. Thus, a conjpany

registered in Scothtnd or England is domiciled there, although it may have

been incorporated to carry on operations in some foreign country. Such

a company is liable to pay the income tax, exigible from persons residing in

the United Kingdom. Income Tax Act, 1853, Sched. L) {Ccscna Sidjjhur

Companij, 187G, 'l Exch. \). A'l^: Lundun Bank of Mexico, 1891,2 Q. B. 378).

In the case of comjjanies registered under the L'ompanies Act, the place of

registration is the domicile ; and so it has been held that a company whose

registered ollice is in Scotland is " domiciled and ordinarily resident " there

in the sense of the rule which regulates service out of the jurisdiction,

althougli it may liave subordinate or branch establishments in England

{Jones, 188G, 17 Q. B. 1). 421 ; Watldns, 1889, 23 Q. 1). \). 285). But a

corporation may for some purposes have more than one domicile, in the

same way and to the same effect as an individual ; e/j., so as to be subject

to the jurisdiction of the Courts of another country than that in which

it has its seat (Carron Com2>any, 1855, 5 H. L. C. 410).

Domicile of Citation expresses a principle of Scots law, according to

which a person who has constantly resided at one place within Scotland

for forty days is subject to the jurisdiction of the Scots Courts rat lone

domicilii. Eor pvu-poses of civil jurisdiction over persons, the law of

Scotland follows the Roman law as expressed in the celebrated maxim of

lluber : pro subjectis impo-io hahendi sunt omnes qui intra terminos cjusdem

rcpcriuntur sive in pcrpctuum sivc ad tcmpus ihi commortntur (Huber, ii.

728 and 538). In this connection the term " domicile," means no more than

the place of residence for the time, whether permanent or temporary. Any
other meaning placed upon it would lead to the most inconvenient and

absurd results. Eor if it were necessary in every case to fix where is the

domicile of the defender by which his succession, status, and personal rights

and privileges are to be regulated before ordinary civil jurisdiction could be

exercised over him, it is obvious that one might live for years in a country

and carry on the most extensive business without being subject to the

ordinary civil tribunals. The general ])rinciple, therefore, that residence

within a judge's territory gives the judge jurisdiction over the person, being

juris gentium, it is for each country to determine, as matter of practice,

what it will account to be sufficient residence to form a domicile for juris-

diction. To prevent disputes upon this point, a rule is established in the

law of Scotland, that where a man has resided fur forty days innuediately pre-

ceding his citation is to be deemed his domicile as to the question of juris-

diction (Ersk. i. 2, 16 ; Kames, Law Tracts, Courts, p. 353 ; Joel, 1889, 21 D.

939, per Inglis, L. J. C. : International Exhibition, 1891, 18 R. 843 ;
Gibb,

17 March 1897). At that ])lace Citation (q.r.) may be made upon Inm, in

the form for citation, at the dwelling-place introduced by the Act 1540, c.

75, and now regulated by 6 Geo. iv. c. 120, s. 53, and A. S. 14 December 1805.

Matrimonial Domicile—residence of married persons within a territory, of

such duration and of such a nature as to justify cither of them in holding

that their matrimonial relations are to be determined by the law of that

territory. Both in English and Scots law an opinion has for many years

prevailed, that jurisdiction in divorce could not be exclusively rested on

domicile in the strict sense, and that redress of conjugal infidelity might be

had in the place of residence of the married pair for the time, without

inquiring where the husband's domicile of succession might be. Jurisdiction
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for divorce has accordingly been sustained in Scotland in a series of cases,

on the ground of the " matrimonial home " or the " domicile of the marriage
"

being within the territory. The doctrine that for purposes of divorce there

may be a matrimonial domicile dil'l'ering from the absolute domicile which

will rule succession, was foreshadowed in K>hiclJi^, 1852, 15 D. 144, and was

first formulated and applied by the late Ld. Pres. Inglis in Jack, 1862, 24 D.

467, where he stated the true inquiry in such cases to be, " Where is the

home or seat of the marriage for the time ? where are the spouses actually

resident if they be together ? or if from any cause they are separate, what
is the place in which they are under obligation to come and renew or

commence their cohabitation as man and wife ? " In England, where the

indissolubility of an English marriage by any foreign tribunal was for

long an accepted principle, the Courts, in like manner, assumed jurisdic-

tion to dissolve a marriage, even if contracted abroad, on the ground

of bond fide residence in England, " not casually or as a traveller " (Broclie,

1861, 2 S. & T. 259 ; Xihoi/et, 1878, 4 P. Div. 1). In neither country,

however, did the sufficiency of " matrimonial domicile " to give jurisdic-

tion for divorce receive the approval of tlie Court of last resort.

Its very existence was from the first questioned. In Jack {uhi supra),

Ld. Deas remarked that the phraseology in which it was expressed

appeared "calculated to mislead. It is figurative, and wants judicial

precision. There is no third domicile involved apart from the domicile of

the husband and the domicile of the wife." It was abandoned as a ground

of judgment in the case of Pitt, 1864, 1 M'P. 106 ; 4 Macq. 627,

on appeal before the House of Lords. And it was expressly disapproved

by Ld. Penzance in Wilson, 1872, 2 P. & M. 435. Although

thus discredited, however, the doctrine still appears in recent Scottish

authorities (see Eraser, H. & W. ii. 1276, and the interesting account of

it in the judgment of Ld. Kincairney in Domhrowitzki, 16 July 1895, 22

E. 906) ; and for England Mr Westlake states the law to be, that " where

the husband, being either petitioner or respondent, though not domiciled in

England is resident there, not on a visit, or as a traveller, and not having

taken up that residence for the purpose of obtaining or facilitating a divorce,

the Court has authority to grant a divorce." Neither the Scottish nor

English decisions, however, give any indication of the degree of permanence
required to constitute matrimonial domicile, or afford any test by which
that degree of permanence may ho. ascertained. The recent judgment
of the Privy Council in the case of Lc Mcsurier, 29 June 1895,

A. C. 517, has accordingly authoritatively repudiated the doctrine of

" matrimonial domicile " in British law, and established the rule that

according to international law the domicile for the time being of the

married pair affords the only true test of jurisdiction to dissolve tlieir

marriage. The opinion of Ld. Watson in that case contains a learned

discussion of the international law as well as of the municipal laws of both

countries on the subject. He concludes that, when carefully examined
neither the English nor Scottish decisions establish the proposition that

in either country there exists a recognised rule of general law to the effect

that a so-called matrimonial domicile gives jurisdiction to dissolve marriage.

He points out that the introduction of so loose a rule into the jus gentium

would in all probability lead to an inconvenient variety of practice, and
would occasion the very conflicts which it is the object of inter-

national jurisprudence to prevent. And he expresses the opinion of the

Judicial Committee in the words of Ld. Penzance in Wilson {svjira),

that, the only fair and satisfactory rule to adopt in this matter of
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jurisdiction is to insist upon the parties in all cases referring,' their matri-

monial dilferences to the Courts of the country in whic;h they are domiciled.

Dilterent communities liave diilerent views and laws respect in;,^ matriinunial

oblii^ations, and a diflerent estimate of tlie causes whicli should justify

divorce. It is both just and reasonable, therefore, that the dillcrences of

married persons shf)uld be adjusted in accordance with the laws of the

community to which they belong, and dealt with by the tribunals which

alone can administer these laws. An honest adherence to this yjrinciiilc,

moreover, will preclude the scandal which arises when a man and woman
are held to be man and wife in one country and strangers in another [see

Juridical Ecview, 1895, vol. vii. p. 251].

Dominant Tenement.—Tliis term is applied t<. a tenement

whose owner, as such, enjoys a right of servitude over another tenement,

called the servient tenement. See under Sekvitude.

Dominium directum — Dominium utile. — These

terms of the feudal law denote the respective riglils ..f the superior and

vassal under a grant of lands. "The interest which the su])eTior retains

to himself in all feudal grants is called dumininm directum, l)ecau.se it is

the highest and most eminent right : and that which the vassal acquires

goes under the name of dominium utile, as being subordinate to the other,

and indeed the most profitable of the two, since the vassal enjoys the whole

fruits which grow out of the subject " (Ersk. ir. iii. 10). The two rights

are also distinguished by the names "superiority" and "property." The

term " fee " is often promiscuously used for both.

By the fundamental principle of the feudal system all feudal subjects

are held either directly or indirectly of the Crown as paramount su[»erior.

The Crown, in making a grant, retains a legal estate or dominium directum

in the lands which are the subject of the grant. The vassal himself, unless

effectually prohibited by a condition made previously to the commencement

of the Conveyancing Act, 1 Octo])er 1874, can grant a sub-feu of his estate,

thereby transferring the dominium utile to a sub-vassal, and creating a

subordinate and intermediate dominium directum in himself. Subinfeudation

may thus go on ad infinitum.

"^The two rights are regarded rather as separate estates than as burdens

on each other. The superior, by his right of dominium directum, is entitled

to obtain implement of the conditions of his grant, including payment of

feu-duties and casualties. The vassal, by virtue of his dominium utile, \^

entitled, so long as the conditions are fulfilled, to the exclusive use and

possession of the lands. His right of property is presumed to extend

a coilo usque ad centrum within the limits of his i^rant.

[Stair, II. iii. 7; Ersk. ii. iii. 10; liell, Com. i. 711.] See Superior

AND Vassal ; Superiority ; Property ; Feu Charter ;
Disposition.

Dominium em inens.—" Every State or sovereign has a

power over private i>roiK'rty, tailed by some lawyers dominium eminent, in

virtue of which the proprietor may be compelled to sell his property for an

adequate price, where an evident utility on the part of the public demands

it" (Ersk. Prin. ii. 1. 1; see also liankine, LandownrrsJiijK 3rd ed., 318).

The most important and extensive application of this princii)le in modern
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times is that provided for under the Lands Clauses Consolidation Act, 1845,

8 Yict. c. 19 (Ferguson's Bern on Eailwai/s, 143 ct seq.). See Lands
Clauses Consolidation Act, 1845 ; Statutory Compensation.

Dominus litis is the person who has the real, as distinguished

from the nominal or ajiparent, interest in a law suit, and in virtue of that

interest assumes control of the litigation. The nature of the relation and
the liabilities attaching to it are fully dealt with by Lord Kyllachy in his

elaborate and learned judgment in the case of Frascr, 1896, 23 E. 019. The
judgment was aquiesced in.

Lord Kyllachy points out that the term is derived from the civil law,

and was used to denote the formal pursuer as distinguished from the

advocate who appeared for him. It was also used to denote the pursuer or

defender proper, as distinguished from the procurator or mandatory in

whose name it miglit happen that the contract of litiscontestation was entered

into. As between and among those parties, there were various points that

were ascertained. It was held, for example, (1) that no judgment could

issue in an action except for or against the formal parties to the action, that

is to say, the parties to the contract of litiscontestation
; (2) that a

procurator, who had as such become a party to the contract of litiscon-

testation, liad right to 1)0 relieved hy his mandant or principal of all costs

and lial)ilities thereljy incurred, and had a preference for such relief against

anything which he recovered ; and (3) that judgment being oljtained against

the procurator (as formal pursuer or defender), an action lay upon that

judgment against his mandant or principal as the true dominus litis. But
the civil law apparently did not deal with the case of a latent third party
lying Ijehind not only the achocate and the procurator, but also the pursuer
or defender proper, for whom the advocate or procurator appeared.

The English rule, so far as any settled rule exists, goes a good deal

further than any Scotch rule on the sul)ject. According to the English
cases, it is enough to justify a demand for caution (e.g. from a pursuer) that

some third person has instigated the suit—has some interest in its result

—and has contributed to its cost. At least tliat appears to l^e so where
the third party refuses to sist himself as a party to the suit. The rule,

liowever, is merely one of process, and does not settle the outsider's

ultimate liability for the expenses of the suit. As to that matter, all that

has been decided in England seems to })e tliat in no case can such liability

be enforced in the suit itself, or incidentally to the suit. Whether it can
l»e enforced by a separate action, and if so, on what principles, does not
a])pear to have Ijeen considered.

The best-known exposition of the meaning of the term, and of the

lialjilities attaching to the position, in the law of Scotland is that of Ld.

Kutherfurd in the case of Mathicson, 1853, 16 D. 19, where he says: "There
may Ijc some difficulty in defining exactly what is a dominus litis ; but I

confess that I very much agree with what has been laid down by your
Lordship, and with the definition quoted from the civil law by Ld. Ivory,

that he is a party who has an interest in the subject-matter of the suit, and,

througli tliat interest, a jjroper control over the proceedings in the action.

Kow, it will not make a person liable in the expenses of the action that he
instigated the suit, or told a man that he had a good cause of action, and
that he would be a fool if he did not prosecute it, or though he promoted it

by more su})stantial assistance. It will not make him liable in the expenses
of the suit, that while he does both of these things, he shall have some
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ultimate consequent benefit in the issue of the suit. But when you go a

step further and find a party witli a direct interest in the suliject-niatter of

tlie litijration, and, through tliat interest, master of the litigation itself,

liaving tiie control and direction (»!' the suit, with power to retard it or push
it on, or ])ut an end to it altogether, then you have a })roper character of

dominus litis; and though another name may Ite substituted, the party

])ehind is answerable for the expenses." The question, however, comes in

every case to lie, what kind and degree of interest and control is sutlicient

to subject the real dominus to lialiilil}' Um ex])enses. As a result (jf his

review of the cases, Ld. Kyllachy concludes that the principle whiili under-

lies and explains them is the doctrine that a jirincipal, disclosed or

undisclosed, nnist make good the engagements and answer for the acts ()f his

agent, acting within the scope of tiie hitter's authority. The substance of

the matter is tliat a person l)econies a ]>arty to a suit, and l)y doing so comes
under an imjilictl obligation to his athcrsary to })erform the judgment, and
inter alia to i)ay such exjienses as may be awarded against iiim. Tiiat is

an obligation in which his adversary is creditor; and it is of no imjtortance

whether it arises Ity contract, or quasi contract, or by force of law. J>ut an
obligation so incurred may, like other ol (ligations, be incurred on one's own
behalf or on l)ehalf of another. And if tlie latter be the case, the position

simj)ly is that the party to tlic suit and the party behind him stand to each

other in the relation of princi])al and agent, with all the liabilities to third

parties which that relation involves. That being so, the question in each

case is not whether the alleged dominus litis is interested in the action, or

has advised it, or has financed it, or has exerciseil greater or less control

over its jirogress: the question is whether, in initiating and conducting

the action, the nominal pursuer (or defender, as the case may l)e) was acting

not as principal, but as an agent. In order to establish the actual position

f)f matters, the Court will not sustain the plea of confidentiality and refuse

a diligence to recover documents for the purpose of instructing the real

relation l)etween the nominal litigant and the alleged dominus {Eraser,

1895, 3 S. L. T. 333).

The plea is not as a rule properly juejudicial ; and if the nominal litigant

has himself a title and an interest, however slight, in the subject-matter of

the action, his adversary cannot in general insist that he find caution, or

that the real dominus l)e sisted as a party. His remedy is to bring a

separate action for the expenses whiih lie has disbursed against the real

dominus at the conclusion of the suit {Hcphurn, 1874, 1 K. 875). There are,

however, certain cases where a defender may insist either upon caution or

that the dominus litis he sisted, c.(/. wiiere the })ursuer has alienatetl or

become divested of the subject of the litigation, the transferee may
be required to sist himself (Fraser, 1830, 1 D. 882: Wadddl, 1843, 6 D.

160) ; or where the pursuer is divested Ity bankruptcy, he must either get his

trustee to sist liimself or find caution (see Caution, .Judicial) ; or in ])opular

actions in which any member of the public may insist, e/j. in declarator of

right of way, if a man of straw is ])ut forward as pursuer, the Court may
ordain him to find caution, or that the per.^ons behind him should sist

themselves {Jenkins, 18G9, 7 M. 73i) : JUfer, 1870, 8 M. 10G4). The father

of a pu})il or minor wlio brings or concurs in an action on behalf of his cliild

may be found liable in expenses if he has the real control of the action ( White,

1894, 21 R. 049 ; Fraser, 1892, 19 K. 564). But a husband who concui-s in

his wife's action, as her curator and administrator-in-law, does not thereby

subject himself to liabilitv for exi)euses ( Whitehead, 1893, 2 B. 1045).

[See Mackay, Preietiee, i. 294, 312. 31(5, ii. 579 : Jfanual, 13.(3, GG4.]
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Donatio in Roman Law.

—

Donatio comprises every act of

liberality by which one person increases the property of another. Donari

videtur, (juod, nullo jure coricntc, conccditur (D. 50. 17. 82). It is essential

that the giver should give with the purpose that the property of tlie receiver

be increased by the gift, i.e. there must be the animus dvnandi (i>.39. 5. 1. pr.).

In the time of the classical jurists, a mere agreement to give, |)«f^U7?i dona-

tionis, could not be enforced by action. In order to be legally valid it was
necessary either that the ngreement l)e embodied in a i^tipulafio, or that it

be followed by actual dehvery. By an enactment of Justinian, liowever,

a pactum donatio7iis was made valid. In other words, a contract to give,

whether written or oral, became enforceable at the instance of the donee.

From an early period in lioman law the power of donation was restricted

by a lex Cincia. Certain classes of persons {rxcrpta' jxirsona:') were excepted

from the operation of the lex\ and the limitations imposed by the /c^j on

the amount which might be given did not apply if the gift were conveyed

by mancipatio or injure cessio. In the later law, when rnancijwtio and i7i

jure cessio were obsolete, a new form called insinuafio was used for perfect-

ing gifts. This consisted in a declaration of the gift before a public official,

or the registration of it in Court. Justinian only recpiired insinuaiio for

gifts above 500 solidi in amount. Donations not followed by insinucdio

were void only in so far as they exceeded that sum. In Roman law grossly

ungrateful conduct on the part of the beneficiary, e.r/. compassing the donor's

death or foully defaming him, formed a ground for a rescission of the gift

(Inst. ii. 7 ; R 39. 5 ; Cod. 8. 54).

A donatio inter virum ct uxorem was, as a general rule, void, and could

be recovered at any time. Such a donatio, however, was valid where it

was given solely for maintenance, or where it did not involve the transfer-

ence of a substantial amount of property {D. 24. 1. 40. 42). Further, if

the donor, being entitled to revoke the gift, died before the donee without

revoking it, the gift became valid {D. 24. 1 ; Cod. v. 16).

Donatio mortis causd is a gift made in contemplation of death, and

conditional on the donee surviving the donor. A donatio mortis causd in

some respects resembled a donatio inter vivos, but, in the Justinianian law, it

was governed almost wholly by the law applicable to legacies. It differed

from a legacy chiefiy in being a present gift {prcvsens prccsenti dat, D. 39.

6. 28), and not a mere charge on the hereditas. On the other hand,

it did not deprive the donor of the right to his property, and practically

only imposed a burden on his heir (/ms/. ii. 7. 1 ). A donatio mortis causd

was revocable by the donor at any time during his life. A classification

of dow.tiones mortis causd is given in D. 39. 6. 2. In course of time most

of the rules relating to legacies were made applicable to donations. Xo
person could make or take a donatio mortis causd unless he were capable

of making or taking under a testament. Property forming the subject of

such a gift w^as liable for the debts of the deceased as if it were part of

the hereditas, so that the gift was effectual only if sufficient assets remained

after deducting the debts. The gift was subject to the deduction of the

Falcidian fourth by the instituted heir, and could not be used as a means of

defeating the claims of lihcri (D. 39. 6 ; Cod. viii. 57).

Donatio propter nuptias was a gift made by a man, when about to

marry, to his future wife, as an equivalent to the dos. It w\as originally

called doncdio ante nuptias, because, as a donatio between husljand and

wife during marriage was void, its constitution was necessarily antenuptial.

In the later law the donatio ante nuptias might l>c validly increased after

marriage ; and, finnllv, Justinian enacted that it might be validly constituted
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after the marriage. The old name ha\ iiig thus hecome a misnomer, the

term donatio 2}Toplc7- nuptias came into use. The main ]>urpo8e of a gift

of this sort was to make a jirovision for the wife in tiie event of the

(lissohition of the marriage. During the .siihsistence of the marriage the

husband managed tlie fund ami ai)pliL'd its pnjHts a<l o/iera niatrimi/nii

fcrcnda {Inst. ii. 7. 3: Cod. v. 3).

Donation.—A jmrc (haiation is the free gift inter vivos of any
subject by one who is under no antecedent legal obligation to give it.

Acceptance by the donee is not retjuisite to complete the d«jnation

;

nor is knowledge on his part in all cases necessary, for donation may be

made by delivery to a third party on behalf of the donee.

The subject of donation may be any right capable of transmission :

heritage, moveables corporeal or incorporeal. Donations of cash may be

made by means of a che(pie (Mi/nr, 11 U. 887), or a l)ill {Dane's E.n-., 20

Ji. 295), or a dejxisit receijit {Iknrson, 19 II. 2G1). A share in a jjawn-

broking lousiness has been the subject of donation {L. A. v. M'Court, 20 U.

488) ; so also the donee's own I. ( ). U. {Anderso)i's Trs., 11 K. 35), an obliga-

tion to pay an annuity after the donor's death {Dufjuid, 9 S. 844), a wife's

renunciation of her legal rights {Dlcon, 5 S. 266), and her acceptance and
judicial ratification of a provision in lieu of her legal rights {M'Xeill, 8

k 210).

Donation, to be complete, requires, Jirst, transmission of the subject

Jiahili modo from the donor to the donee, or to some one on his behalf, and,

second, j)roof or legal presum])tion of the animi's donnndi.

The transmission must be Jiahili modo. Thus, in the case of corporeal

moveables, actual delivery is suthcient : in the case of heritable subjects, or

subjects which require writing for their transmission, delivery of the

proper deed or writing must be made. So also if the donation be immediate,

not of the subject, but of an ol)ligation to deliver the subject at some
future time, as in the case of a b<tnd of provision, the delivery of the

deed of obligation completes the donation {Dwjiiid, 9 S. 844). It is

essential that the donor should divest himself of the subject, put it entirely

beyond his own control and his own use, and put it in possession of the

donee or some one on the donee's behalf {Milne, 11 If. 887: see also

Thomson, 11 K. 453 ; M'Xicol, 17 K. 25).

The transmission may be constructive. Tlius it has been held that the

expression of an intention to give, followed by an overt act by the donor

in ])ursuance of that intentit)n, may constitute donation, although there has

been no actiuil delivery of tlie subject of the gift {Sniit/i, 12 II. 186: S/iair,

19 II. 997). l>oth these cases were instances of the expression of the

intention being made by entries in the donor's private books. In S/iau-'s

case the overt act w^as the delivery of a letter, stating the entry, to the

donee's guardian. In Smith's case the entry in the book was ])resumed

to have been delivered, the donee being the wife, and the donor being the

natural custodier of his wife's papers.

l>ut complete transmission nnist be conjoined with the animus donandi.

In some cases this is presunieil, ami the onus of proof is on the ]tarty

disputing donation, l)ut in the ordinary case the presumption of law is

against donation. If the delivery of the subject cnn be attributed to any
other relationship than that of donor and donee, it will be so attributed,

for no one is presumed to do what, in place of bringing him profit, must
certainly be attended with some pecuniary loss (lUuikt. i. 9. 20

;
SUiir, i. 8. 2).
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This presumption nuiy be overcome Ity strong and unimpeachable

evidence {Sharp, 10 II. 1000), and clearer evidence is required in the case of

pure donation than in the case of donation martis causa {JDaivson, 19 E. 261).

The onus of proving that the transaction was donation lies on the person

alleging himself to "be donee (Buric, 9 jM. 9G9), and his evidence is not

enough, exen when corroborated by others who also benefit by the gift or

are subject to the donee's influence {Bauson, 19 K. 261).

While the proof of the transmission of the subject must be hahili modo,

the proof of the animus donandi which is necessary to overcome the

presumption against donation may be parole, and proof on both these points

must be complete. In the ordinary case the transmission is complete,

as in the case of an endorsed deposit receipt. I*ossession of such a

document is ascribed to trust or mandate, and a complete proof is

necessary of animus donandi {Durie, 9 M. 969). On the other hand, even

although tliere be complete proof of the animus donandi, it will not make
donation unless the transmission be complete {M'Nicol, 17 E. 25, unen-

dorsed deposit receipt; Durie s Exr., 20 E. 295, insufficiently stamped

bill: Milne, 11 E. 887, cheque payable after death).

The application of this presumption is manifold. Thus a debtor

handing money to his creditor is presumed to do so in extinction of his

debt. Debitor non prmsumitur donare. And if a person recei\-es from

another money, cheque, or endorsed deposit receipt, his possession is

ascriljed to trust or mandate to a])])ly or collect the money for the other's

benefit. If one of several joint obligants pays the whole debt, he is not

presumed to do so as a donation to the others, and a right of relief is given

to him against each f(»r liis share. When goods are delivered to or by a

trader, this delivery is presumed to be in the ordinary course of business, and

this principle applies to every subject when delivered to or by anyone

whose business is in deaUng in such sul)jects.

The presumption against donation is overcome in certain cases by

considerations arising from the relations of the parties. Thus, where

advances are made with all the appearance of being made as charity, such

as advances to a pauper, they are presumed to be donations {M'Lachlan, 6

S. 433 ; Henderson, 29 Sc. Jur. 559). So where aliment is given to a person of

full age, the presumption is in favour of donation, on the ground that if the

person giving the aliment had not meant it as donation, he would have

stipulated with the other for recompense (see M'Gatvs, 10 E. 157). But

if the person giving aliment be an innkeeper, or one whose business is the

entertainment of strangers, this consideration is not recognised, and the

ordinary rule against presuming donation is observed {Forrest, M. 9713). In

this respect, a minor whose father is alive and accessible {Chisholm, M.

11429), or who has tutors and curators {L. Ludquhairn, M. 11425 ; Gordon,

^I. 11426), is considered to be in the same position as a person of full age, for

the person giving the aliment could have stipulated with the father or the

tutors and curators. On the other hand, if the minor's father be not

accessible, so tliat no bai-gain can be made with him, or if the minor have no

tutors and curators and have independent means, tlie presumption against

donation holds, and the giver of aliment has a claim for the board given.

In the case of similar advances made for aliment or outfit by mothers or

grandmothers {Guthrie, M. 10137), uncles {Camphell, 5 S. 219), or brothers

{Drummond, 12 S. 342 ; Forbes, 8 M. 85), they are presumed to have been

made ex pietate, especially where the recipient has little or no estate, and

the donor is apparently in a position to spare the amount without pinching.

Where a minor has a sufficient independent estate, the presumption is against
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donation, even in the case of aliment given to him l.y his father; and in the
case of a child alinu-ntcd hy his mother ex pietate succeeding to a sufficient
estate, his mother has a claim for all advances made suhseciuent to the date
of his succeeding (Luf/loii, M. lUMu : Gour/a//, M. 11438), but not for those
made prior to that date {Hume, M. -il'I). A person entitled to an allowance
for the maintenance of a minor, who conthiues to maintain him after he
comes of age, has a claim for his Imard, even without any stipulation having
been made, so long as he maintains him (Spnirc, M. 114:57). An eldest son
maintaining his brijthers and sisters in his family is entitled to board, which
he may retain out of interest on their i)rovisions due by him, even tlunigh
they were of age when they came to reside with him {Gordon, M. 1 1 ]G1)°

In the case of advances made to children, the presumptioji is in favour
of donation, and the person alleging loan nnist prove it {Maholm, 17
E. 255); and even where the father is already debtor to his children,
the presumption is in favour of donation, and provisions which he may
make for them are understood to be additions to the children's patrimony,
and not in satisfaction of prior ])onds of provision {Clark, '1 S. 31:5:
Kip2)cn, 3 Macq. 203).

Where there is complete transmission and anivnis donandi proved or
presumed, the donation is comjjlete, and is irrevocable {Diujuid, 9 S. 844

;

M'Gihhon, 14 D. 605). In this respect the law of Scotlaiid diHers from
the Koman law, by which a donation, though perfected by delivery, was
revocable for ingratitude on the part of the donee, but only during the life-

time of donor and donee. Being an action ex delicto, the claim of revocation
did not transmit against the heir of the delinquent, nor did it transmit in
favour of the donor's heir, for a presumption of forgiveness was held to arise

from the donor's silence during his life. This right (»f ievocati(jn was said

by the institutional writers to be also the law of Scotland (Stair, i. 8. 2;
Bankt. i. 9. 4; Ersk. Inst. iii. 3. 90); but there are no recorded decisions of
the Courts giving effect to it, and it is doubtful whether it would now be
upheld (Bell, Prin. s. 64). In the case of Dmjuld (0 S. 844), though the
facts disclose a case of ingratitude, the plea was not taken.

In some other respects the law of Scotland as to donation diHers from
the Boman law. See Donatio in Komax Law.

Bcncficium competcnticv is conferred ])y the law of Scotland on fathers
and grandfathers against their children and grandchildren, even although
the result should be to reduce the children to indigence; but it is not
extended to the case of strangers, or t(^ collateral relations, or even to the
case of brother and sister (Ersk. In>it. iii. 3. 80 ; Bankt. i. 9. 8). In the
earlier cases this right was not allowed (/>u'/.-, ]\I. 13S9; Cairns, ')^{. 1:'.80);

but later decisions have established its ai)])licaliility to the limited extent
stated {Bontcin, ]\I. 1390 ; Ho(jg, M. 1390, where theWhole subject was fully

discussed, although the decision was afterwards reversed, 1 Pat. 4t')0 : Ifardie,

1 July 181;!, F. C).

The conditio si sine lihcris deccsserif, by which, if one maik' a gift of all,

or the greater part, of his estate when he had no children, and afterwards
came to have children, the gift became void, u])oii the ])resumption that if

the donor had anticipated having t-hildren of his own he would nut have
made it, has never been applied in Scotland in cases of inter vivos iloiuition

perfected by delivery, tliough it has been recognised to some extent in

cases of testamentary settlements and donations mortis causa.

Bemuneratory donations fall under tlie definition given above for i)ure

donations ; but they differ in this, that while tlie donor is under no legal

obligation, he is under a moral obligation, to make the gift. They differ
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from pure donations only in respect that they are not revocable ; but as the

only pure donations which are revocable by the law of Scotland are those

inter viritm et uxorcm, reference is made to where they are dealt with later.

[Stair, i. 8. 2.: Bankt. i. 9. 1.: Ersk. Ind. iii. 3. 88; Dickson on

Ecidcncc, i. s. 158; M'Laren on Wills, i. 430.]

Donations Inter virum ct uxorcm.— What Donations

arc luvvcahh'.—Tlie law of Scotland has adopted the rule of the later

Koman law, that donations made by one of the spouses to the other are

valid if not revoked, but may be revoked at any time by the donor {D.

24. 1. 32). The Married Women's Property Act, 1881 (44 & 45 Vict. c.

21), s. 8, saves the law as to donations. The doctrine is not applied to mere

presents, such as birthday gifts of reasonable value {D. 24. 1. 31. 8;

Eraser, H. & W. ii. 92G). But it applies to all transactions by which one

spouse is materially enriched at the expense of the other. The case which

most frequently arises is where the legal or conventional rights of the

spouses are varied by a post-nuptial contract or mutual settlement, or by the

testament of one of the spouses. If the parties were married without any

antenuptial marriage contract (see ]\Iarhiage Contract), the wife acquired

a right, not defeasible l)y the husband's will, to her Terce {q.v.)

and Jus relict.^': {q.v.), and the husband a similar right to his Jus

RELICT! iq.v.) and to his Courtesy {q.v.), subject to the conditions

which attach to that right. A renunciation of any of these rights

during the marriage, without receiving something like a fair equivalent,

is a revocable donation. Similarly, the parties, by an antenuptial marriage

contract, may have substituted conventional provisions for their legal

richts. If so, any alteration of these conventional provisions during the

marriage, if greatly to the advantage of one spouse, may be revoked by the

other as a donation {Rae, 1875, 2 R. 676 ; see Cooper, 1885, 12 E. 473

;

1888, 15 R. (H. L.) 21). But in cases of this class where there is value

received on both sides, it is settled law that a spouse cannot revoke unless

the other has gai)ied to a considerable extent. The inequality must be

gross {Hepburn, 1814, 2 Dow, 342 ;
Mitchell, 1877, 4 E. 800 ;

Mchillc, 1879,

6 E. 1286 ; Beatties Trs., 1884, 11 E. 846). The value of the rights of each

is to be estimated as at the dissolution of the marriage {Hunter, 1827, 5 S.

266; affd. 1831, 5 W. & S. 455; M'Neill, 1829, 8 S. 210; Thomson, 1838,

16 S. 641 ; BlaiJde, 1838, ID. 18 ; Eraser, H. & W. ii. 928. But see

Nisbctt, 1835, 13 S. 517 ; Mitchell, ut supra ; M. Bell, Convey, ii. 916). It

is a donation if a wife renounces her legal rights for provisions subject

to forfeiture on her second marriage {M'Ncill, ut suprct; Marshall, 1826, 4

S. 581; affd. 3 W. & S. 37); and the removal by the husband of such a

condition, imposed by an antenuptial contract, is a donation by him
{Maclachlan, 1839, 1 D. 1177).

In questions of donation, the Court looks at the essence of the trans-

action, and, if satisfied that one spouse greatly benefits, will allow the

other to revoke, though the deed may attempt to cloak the donation under

the form of a conveyance to a third person {Glasford, 1634, Mor. 6106
;

Jardine, 1830, 8 S. 937 ; Ilae, ut supra). The narrative of the deed will

not be treated as in any way conclusive, and a declaration that the

donation shall be irrevocable will be disregarded {Jardine, ut supra). But

a hand fide donation by one spouse in favour of the children of the other

by a former marriage is not revocable {Muir, 1663, Mor. 6107 ; Bell, Prin.

s. 1616) ; and a wife who gives her separate estate to her husband's creditors
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Ciiniiot revoke it fnim tlieiii, Llnjugh she iiiiiy cl;iiiu leiiubursenient from
liiiii (Standard Prop. Iiivcd. Co., 1877, 4 IL G'Jo). A wife who allows her

husband during a course of time to deal with the income of her separate

estate as if it were his own money, cannot revoke income which has been
in this way consumed in bond fide {Edvard, 1888, 15 IJ. (H. L.) 37).

Provisions made in a contract of voluntary separation cannot be revoked
stante matrimonio without an offer to adhere, but are revocable after the

dissolution of the marriage {Dickson, 1827, 5 S. 2G6 ; allVl. 5 W. & S. 455

;

Nisbdt, 1835, 13 S. 517).

A licasonahle Provuion is not a Donation.—A reasonable provision for a

widow is not a revocable donation if tlie husband was solvent at the date

of the deed, and the wife was not otherwise provided for ; and if excessive,

it is only revocable quoad cxccssum (Crair/, 18G0, 22 I). 1211: rev. 1801,

4 Macq. 2G7 ; Gibson, 1877, 4 II. 8G7 ; Mdcille, 1879, G R. 128G : and see

Mit.dic, 189G, 23 If. 1074). lUit this does not apply to a provision which
su})plements rights given by an antenuptial contract {Rae, Jardinc, ut

supra ; Ersk. i. G. 30. But see Fraser, H. & W. ii. 938). And no provision

to take effect stante matrimonio is good against the husband's creditors

{MiUcr, 1871, 10 M. 107; atfd. 1875, 2 E. (H. L.) G2 : Kemp, 1842, 4 D.

558; Dunlop, 18G5, 3 M. 758: af^d. 1867, 5 M. (H. L.), 22 : sec miioft,

1894, 21 11. 955, 22 E. (H. L.) 2G). And it is probable that the same rules

would be applied to post-nuptial provisions made by the wife in favour

of the husl)and {Chalmers, 1710, Mor. 605G ; Stirling, Vil(!), Mor. Gill;
Ersk. i. G. 30 ; Fraser, //. A W. ii. 943).

A " reasonable provision " means in most cases " reasonable " when the

marriage is dissolved, and it is possible to compare the rights acquired

under the deed with the legal rights wliich were surrendered {Ilnntcr,

1831, 5 W. & S. 455 ; Thomson, 1838, 16 S. 641 : Mitchell, 1877, 4 \l 800
;

Fraser, H. cfc W. ii. 928. But see Nisbctt, 1835, 13 S. 517 ; M. Bell, Convey.

ii. 916).

B[/ ichom and v:hen Revocation may he made.—The donor may revoke at

any time, even after the death of the donee {Bac, 1875, 2 K. 676). If

a spouse become insane, and has a curator bonis, the curator may exercise

his ward's right of revocation {Blaikie, 1838, 4 D. 18). T^e^rigbt does not

transmit to the donor's heirs or representatives (DuidojJ, 1863, 2 M. 1 :

Edward, 1885,15 B. (H. L.) 37; Ersk. i. 6. 32). The creditors of the

donor may revoke during his life, or after his death (Honcyman c& Wilson,

1886, 14 B. 163).

How Revocation is made.—Revocation may be express or implied, and
does not need to be intimated to the donee (Ersk. i. 6. 31 ; Mojfat's 2^>-s.,

1821, 1 S. 195). Sequestration revokes ipso facto all revocable donations

(Kemp, 1842, 4 D. 558: Craiy, 18G0, 22 1). 1211 : rev. 1861, 4 Macq. 267).

A subsequent grant of the res donata to a third party is an implied

revocation {Inylis, 1676, Mor. 6131). But revocation will not be implied

from a subsequent disposition omnium bonorum, the presumption being

that general words were not intended to cover the special subject {Handy-
side, 1699, M. 11349). lUit this is a question of intention in each aise

{Wedkcrs Exrs., 1878, 5 B. 965). If the donor imposes a burden on the

res donata, being a lieritable subject, this only revokes the donation pro

tanto. The donee takes it cum onerc (Johnstone's Trs., 1896, 23 B. 538).

If the donee be divorced, the donation is revoked by the fact of divorce

(Ersk. i. 6. 31 ; Fraser, H. & W. ii. 952).

Right to Revoke may he barred.—The right of a surviving spouse to revoke

may be barred by ]iomoli>gation after tlie dissolution of the marriage {Rae,

VOL. IV. :22
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vt supra; see Donahhon, 1886, 13 li. 967). The donee cannot plead pre-

scription {Turnhull, 1697, Mor. 10726; Eraser, ZT. & W. ii. 959). Nor is

a wife barred from revoking by having judicially ratified tlie donation

(Ersk. i. 6. 35 ; Eraser, I.e.). A divorced spouse cannot revoke a donation

(see Divokcp:).

Nature of Dunce's EiijJd.—The donee is proprietor of the res donata, but

subject to the resolutive condition. He cannot give to an assignee a

higher right than his own. lUit in the case of moveables, an onerous

assignee, who has acquired them in ignorance of the condition under which

the donor possessed them, is protected against revocation by the donor

(Bell, rrin. 1617; Eraser, //. cO W. ii. 961). It seems that if the res

donata perished without the fault of the donee, the loss would fall on the

donor, and that the donee is entitled to consume the fruits as a hand fide

possessor, these not being revocable (Eraser, I.e. ; see Edward, ut sitpra).

As to evidence of donation, see Donations, and cases in Walton, //. & W.

134 seq.

[See Dig. 24 1. 32; Stair, i. 4. 18; liankt. i. 5. 95; Ersk. i. 6. 29;

Bell, Prill. 1616 ; Eraser, H. & W. ii. 916 ; Walton, H. tC- W. 125.]

Donation Mortis causa.—By the Roman lawyers {Dig.

39. 6. 2) three kinds of donation mortis causa were distinguished, but the

doctrine as known to the law of Scotland, and as explained by Bankton,

does not precisely answer to any one of them. " A donation mortis

causa," says Bankton (i. 9. 18), " is a deed whereby one, in contemplation

of his death, gives anything to another, or grants a right in his favour,

revocable at the granter's })leasure." He adds that " the characteristics of

these donations are that the giver therein prefers the grantee to his heirs,

and prefers himself to both." It would seem, therefore, that the Scottish

doctrine " follows more the general definition of the Institutes (2. 7. 1),

which distinguishes donation mortis causa from donation inter vivos on the

one hand, and legacy on the other" (per Inglis, L. P., in Blyth, 1885, 12 E.

at p. 680). According to Erskine (iii, 3. 91) this kind of donation is little

known in practice ; but although the doctrine was not finally settled and

defined till the case of Morris (1867, 5 M. 1036), it was undoubtedly

recognised in several early cases ( Whitefoord, 1742, Mor. 8072 ; Mitchell,

1789, Mor. 8082 ; Fyfe, 1847, 9 D. 853).

As defined by Ld. Pres. Inglis {Morris, supra, 5 M. at 1041), donation

mortis causa is " a conveyance of an immoveable and incorporeal right, or

a transference of moveables or money by delivery, so that the property

is immediately transferred to the grantee, upon the condition that he

shall hold for the granter so long as he lives, subject to his power of

revocation, and failing such revocation, then for the grantee on the death

of the gi'anter."

Such being the nature of the right, it is clear that it cannot be made
effectual during the granter's life against his creditors, although on his

death it will receive eflect against his heirs and executors (Bankt. i. 9. 18);

and wdiere there is a deficiency of funds, it will be preferable to legacies

upon the executry (Bankt. i. 9. 16). It may be added that donations are

rather presumed absolute than mortis causa, and therefore, though made
in contemplation of death, if they are irrevocable they are simple gifts

(cf. Galloway, 1884, 11 E. 541).

While in theory it is possible to make a donation mortis causa of any

subject, heritable and moveable, the cases which have come before the
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Courts relate alinost entirely to sums of money contained in hank deposit

receii»ts. As a deposit r(;ceipt is not an assignable; or negotiable instru-

ment, no testamentary effect can be given to such documents {('nth ill,

1862,24 D. 849; Wntfs Trs., 18G9, 7 M. 930: Ml/lrr, 1M74, 1 II. HOT:
Jam{r.^o)i,lSHO, 7 II. 1131: ('(,)nir/l, ISSO, 13 11. 117.": .Vonhnmbl 18S9,

16 II. 758).

Delivery of a deposit recei]>t aniuio donanili by tlie eredittir tberein,

without endorsation, is not ell'eetual as a donation mortis canm (M'JVifo/,

1889, 17 11. 25 : of. Dawmit, 1891, 19 W. 2i\\). Neither is endorsation of a

dejKjsit receijjt and delivery sutlicient jk r w, for endorsation and delivery

only imitlies a mandate to the endorsee to draw the money, which falls on

the death of the endorser. But a reeeijtt taken originally in llie name
of the claimant, or of the defunct and claimant jointly, receives more
favourable consideration than a recei]tt in the name of the defunct himself,

endorsed {Amhr.'^on, 1,S83, 11 K. 15 : Mdlvolm, 1889, 17 II. 255).

To determine whether or not a deposit receipt in the hands of the

endorsee has been given him as a donation mortis causa, three things are

necessary: (1) there must be the animns donaiuJi, (2) d('li\ei'y, and (3)

the gift must be made in contemplation of death.

(1) As it is i)resumably in accordance with the nature of a donation

mortis causa that the donor prefers the donee to his hcii- and executor,

and himself to both, in every case the first rerpiisite is to determine with

what intention the gift was made.

As a matter of experience, this has al\va}s Ijeen ihc chief tojtic of

contention in the cases that have come before the Court, the question

re([uiring to be determined being : Was the de])osit recei])t delivered

animo doiitnidi, or in trust for administration ? In the leading case of

Sharp (1883, 10 IL 1000) the decision was against donation, as the

expressions said to have been used by the deceased were not inconsistnit

with the deposit receipt and its contents having been given to the

defender for purposes of administration only. Generally, it may be said

that as the ])resum])tion of law is against donation, it cannot be held to

be established " without a verbal or written declaration on the part of

the donor of his intention to make a gift to the person to whom the

subject is to be transferred " (M'Laren on WilU^ i. 4."52).

(2) A mere declaration of intention, however, although clearly })roved,

does not etfect donation without a transference of jjossession, or of the

title to demand possession. Delivery, or constructive delivery, must
always be established. There must be an immediate transfer of the

])roperty (per Ld. Pres. Inglis in Morris, nt supra). Without delivery a

donation mortis causa would just be a verbal legacy, and would not be good

at all (per Ld. Young in M'Xicol, 1881, 17 It. 25). In short, with one doubt-

ful exception (Oroshir, 1880, 7 R. 823), uo donation has been held to be i)roved

against the representatives of an alleged donor without evidence of the

delivery of the document of dcl)t (cf. Ld. I'rcs. Koberlson in Ihnrsou, 1891,

19 Iv. p. 272). Written evidence, however, is not requireil to establish the

fact of delivery. Parole evidence is sutlicient. " Whatever is sutHcient in

law to constitute and ])r(ne such a transfer of a deposit receipt, must be

sutlicient to make the donation ell'eetual" (Ld. Pres. Inglis in Morris, supra):

and the jiroperty in moveables being transferable onerously by bare

tradition, his Lordshi]) argued that it would be most unjust and against

all the principles and analogies of law to hold that the gratuitous

transference was inctlectual without writing, sim]>ly because the recipient

acknowledged lliat lie rccci\cil the gift under a cunditit.m (cf. Wriyht,



340 BONATIOK^, THE rKEST^l\rTTIOX AOATNST

M. 8U82). lu all subsequent cases this view of the law has been upheld

(Jioss, 1871, 10 M. 187; Jamimni, 188G, 7 R 1131: Crosbic, 1880, 7 E.

823; Sharj), 1883, 10 R. 1000: Thomson, 1884, 11 E. 887: Gallmm>i, 1884,

11 E. 541 ; Bhith, 1885, 12 E. G74 : ConxvlP^^ Trs., 1886, 13 E. 1175).

The parole evidence, however, must l)e "strong- and unimpeachable"

(Ld. Pres. Inglis in Sharp, supra), and in general some independent

corroboration is required (Ld. M'Laren in Sharp, siqn-a).

Actual delivery dc maim in manujii is not required: it is enough that

a title be given to the donee. Thus where money was lodged in ]»ank

in name of the donee, the (iiiiini's donandl being proved, constructive

deliverv was inferred, as no furtlier ileliverv was possible (Gibson, 1872,

10 M. 923 : cf. Crosbic, 1880, 7 E. 82:1 ; and Thomson's Rrr, 1882, 9 E. 911).

(3) There has been considerable difterence of opinion on the Bench

in regard to the ipiestion whether or not it was essential that a donation

mortis causa should be made under an immediate apprehension of death.

Ld. Deas, in Morris' case (supra), assumed the affirmative, and distinctly

gave it as his opinion that a donation -mortis causa takes effect only in the

event (tf death occurring from the existing illness, revocation being-

inferred in case of recovery. The same views were maintained Ijy Lds.

Young and Craighill in Milne's Exr. (1884, 11 E. 887), but in the case of

Bhifh (1885, 12 E. 674), where the (piestion was directly raised, it was

answered in the negative. In that case Ld. Pres. Inglis, after an ex-

haustive examination of all the sources of authority in the Eoman law

and in the law of Scotland, said :
" I cannot find in any of our authorities,

with the exception of the dicta relied (m\ l)y the appellants (i.e. Ld. Deas in

Morris, and Lds. Young and Craighill in Milne's Exr.), a recognition of the

necessity of a present innidnent peril to life as a condition of the right

or power to make a donation mortis cau.stf."

In Whitefoord's case (1742, M. 8072) the plea of donatio mortis causa

was sustained, although the donor was apparently in his usual health,

under no ai)])rehension of speedy death, and lived for two years after the

gift. In F/jfc's case (1847, 9 J). 853), again, the donor survived the gift

for nine months, and yet the plea of donation mortis causa was upheld.

The extremest case of all, however, was that of the Lord Advocate v.

Galloway (1884, 11 E. 541), where a donation mortis causa was sustained

as ffood thouy-li tlie donor survived the gift for three years. The state,

however, of the donor's health, his pr(jspect of life, and, altove all, his

own feelings and Ijelief in this matter, are relevant and important con-

siderations in such a case, as l)earing on the proof of the animus donandi,

and also as tending to show whether the gift is meant to be absolute or

sub modo" (per Ld. Pres. Inglis in Blijth, 1885, 12 E. at 680).

Pro])erty taken as a donatio mortis causd, made by any i)erson dying

after 1 June 1881, was made liable to account duty in lieu of inventory

duty in 1881, mider 44 A^'ict. c. 12, s. 38, and in 1894 it was made liable

to entail duty by 57 & 58 Yict. c. 30, s. 2 (1) (c). It had previously been

liable in legacv duty under 8 & 9 A'ict. c. 76, s. 4, Ijut not to succession

duty under lO"* 17 Vict. c. 51 (cf. Gcdloway, 1884, 11 E. 541).

Donation, The Presumption against.— It is a rule

in law, iJoaatiii uon presumitur] and therefore, whatsoever is done, if it can

receive any other construction than donation, it is constructed accordingly.

Whence ariseth that other rule of law. Debitor non presumitiLr donarc"

(Stair, i 8. 2 : iv. 45. 17 (14)). Tlu' ground of the presumi)tion is sufficiently
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obvi(ni8 ;
—

" No person is presumed to do wliat, in place of hriiiging him
profit, must certainly he attended with some pecuniary loss" (Krsk. iii.

o. 92). It will he ohserved that neither of the hrocards above mentioned
states the presumption correctly. The princi])le is not merely that there
is no presumption in favour of donation, but that there is a ]»r('suniption

against it (l)ickson, i. p. Vol, note, p. 1:39, note). Tiie modern rule is slateil

by Ld. Fullerton {British Linen Co., 1849, 11 D. 1004) as follows: "When
we say that donation is not to lie presumed, the oidy practical result is

tiiat it must be suflieiently proved; that there must be such a preponder-
ance of evidence in favour of it, as to render any other supposition in-

admissible according- to the ordinary probaljilities of dealing between the
parties." And in a later ease (Heron, 1851, 14 D. 30) he observes that
" when donation is averred, the burden of proof lies on the party so
averring." Where, however, the subject of tiie alleged gift is held on a
title ex facie ahwhite, the 07n(s 2)robandi will be upon the person denying
donation and alleging trust {Kirlpatrick, 1864, 2 M. 130G; ^M'Laren, Wills,

88. 1918 f^ S€(].).

The course of judicial opinion has not been uniform in regard to the
admissibility of parole evidence in reletting this presumption (see Dickson,
s. 158). But it is now settled that such proof is competent whether the
gift alleged be mortis causd (Morris, 1867, 5 M. 1036 : Wright's Exrs., 1880,
7 R 527; Croshie's Trs., 1880, 7 E. 823; Sharp, 1883, 10 E. 1000) or inter
vivos (Wriglifs Exrs. and Sharp, vt supra; Mi/ne, 1884, 11 E. 887) in

character. In either case, two requirements must be satisfied : the
transaction must lie free from suspicion, and the proof must be satisf;ictory

(Croshie's Trs. and Sharp, %d supra, per Ld. Deas ; cf. Boss, 1871, 10 M.
197). It is plain, in logard to tlie first point, that the nature of the
relations which subsisted between the parties is an element of great
importance. Thus the fact that the person alleging donation kept the
alleged donor apart from bis friends and relations (Sharp, vt suj^ra), or
supplied him with excessive quantities of intoxicants (Boss, ut supra), will

strengthen the presumption against donation. It is to be observed in this

connection, that a donation to a person in a position of dominant or
ascendant influence, by one subject to that influence, is regarded as granted
in exercise of that influence, and, unless the presumption be overcome, the
donation will be set aside (Tcnnent, 1868, 6 M. 840, 866, per Ld. Ardmillan

;

alld. 1870, 8 M. (H. L) 10). This principle has received illustration in the
case of parent and child (Crai/, 1879, 7 E. 332), client and law agent (see
Gray, ut supra, and cases there cited), spiritual adviser and penitent (Munro,
1874, 1 R. 522), and doctor and patient (Knox, 1862, 24 D. 1088; Munro,
iif supra-, see Taylor, s. 151). On the other hand, the presumption against
donation is much weaker where a receipt is taken in favour of a near
relation or friend, with whom the alleged donor was on intimate and
affectionate terms, than where it is taken in name of a clerk or man of
business, or executor or trustee. In the second class of cases the inference
is that the money is handed over, not as a gift, but for facility in administra-
tion, or for the purposes of the will, or for interim custody {JJr>/ec, 1866,
4 M. 312; Croshie's Trs., 1880, 7 E. 823. As instances of the first class

of cases, see British Linen Co., 1849, 11 D. 1004; M'Cuhhin's Exrs., 1868,
40 Sc. Jur. 158; GaUowai/, 1884, 11 E. 541. As instances of the second
class, see Henderson, 1839, 1 D. 927; Heron, 1851, 14 D. 25 ; M'lXeill, 1864,
2M. 626; rev. 1866,4 M. (H. L.) 20; Boss, 1871, 10 M. 197: Thomson,
1884, 11 E. 453; Morrison, 1890, 17 E. 958. See also Harper, 1850, 22
Sc. Jur. 577, and A/lan, 1861, 23 D. 417). The fact that the alleged
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donor had on a previous occasion eniployetl a man of business to draw,

and then to alter, his settlement, and that, on the occasion of the alleged

gift, the services of such a person were procurable, l)ut were not procured

{Ross and Sharp, ut supra) ; or tliat he had made a settlement with which

the alleged donation was inconsistent {Henderson, ut supra, as contrasted

with Gibson, 1872, 10 M. 92:3. See also M'Xicol, 1889, 17 It. 25, and Deicar

or Milne, 1880, 8 E. 83) ; or that the alleged donation embraced all, or

nearlv all his means {Ross, Sharp, and Gal'oway, ut snjyra
;
Dawson, 1891,

19 R 261)—is, in general, an element considered to be adverse to the

establishment of donation. Of course, such elements may be deprived of

importance by other facts in the case. For example, the proof may
vindicate the bona fides of a transaction which, on the face of it, has the

appearance of a simulate transfer {M'Court, 1893, 20 IJ. 488). Again, it is

very improbable that a man will denude hhnself of all that he has; but

the'improbability is less striking when the man knows that he is ill of

a malady from which he cannot recover {31 'Court, ut siqmi).

In regard to the second point, it is to be o])served that, in order to

establish a gift inter vivos, tlie prcxif must be stronger than where a donatio

mortis causd is in question; for in the latter case the gift is suh modo,

while in the former it is an out and out donatic»n {Sharp, 1883, 10 R. 1000,

per Ld. Deas ; cf. Sarin's Trs., 1867, 5 S. L. R 674; Grierso7i, 1877, 15

S. L. E. 105 See Deliveky of Deeds : Donation :\Ioi;tis causa). Accord-

in<^lv, while delivery or its equivalent is essential to a gift inter vivos

{&osbies Trs., ut supra, per Ld. Shand ; Thomsun, 1884, 11 R 453, per Ld.

Young; Milne, 1884, 11 E. 887, per Ld. Young; see Galloway, 1884, HE.
541), actual delivery is not always necessary to a donation mortis causa

(see Donation ]\Iohtis causa). In b(jth cases it is of the first importance

that the evidence of those wlio are called in support of the person alleging

donation be unambiguous. For example, it will be of no value if it be con-

sistent with the idea of transference for some pur])Ose other than donation,

e.(). administration {Sharp, ut supra). And its value will 1 )e greatly diminished

if, as observed in the case last cited, " none of the witnesses adhere to any

one form of words used Ijy the deceased ; they vary from one another in

their accounts, nor do they adhere tln-oughout to one particular form of

expression, giving one version in their examination-in-chief, another in cross,

and a different one sometimes in re-exandnation. Oidy a slight variation

would make all the dilterence in the result of the evidence." It is not

necessary that the evidence of the y^erson supporting the gift be absolutely

uncontradicted as to all the facts of the case, provided that the counter-

evidence does not render douljtful the truth of the proof of donation {Mac-

donald, 1889, 16 E. 758, per Ld. Justice-Clerk Macdonald).
_

A large

number of these questions have arisen in connection Avith deposit receipts

(see Deposit Eeceipts) ; and, while it is settled that the terms of these

documents cannot, taken by themselves, estal)lish a transference of

property, or constitute an operative destination ( Wait'^ Trs., 1869,7 M. 930
;

Darie, 1871, 9 M. 969; Miller, 1874, 1 R 1107; Crosbic's Trs., 1880, 7 R.

823; Jamieson, 1880, 7 R 1131 ; Galloway, 1884, 11 R 541 ; Blyth, 1885,

12 E. 674 (the case of a l)ank-book); Dinwoodie's Exr., 1895, 23 E. 234;

see, however, Oonnell's Trs., 1886, 13 E. 1175, per Ld. Shand ;
Maedonald,

1889, 16 E. 758, per Ld. Young), still they are very important as affording

indications of intention {CruslAes Trs., ut supra, \)ev Ld. Pres. Inglis

;

see also I)urie,ut supra; Gibson, 1872, 10 M. 923; Thomson's Exr., 1882,

9 E. 911 ; Sharp, ut supra; Macdonald, ut supra; M'Aicol, 1889, 17 E. 25).

Thus, where the question is wlu'tlicr the testinimiy of the donee is, or is not,
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sufliciently corroborated, it will be strongly in his favour if his story

harmonise not only with the terms of the deposit receij^ts, but with what
may Ijc called their liistory,— if, that is to say, the statements attributed to

the alleged donor are consistent with his dealings with his bankers {Croshie's

Ti's., ut supra ; Thomsons Exr., ut suiira). Two cases aie worthy of

observation,—where the owner takes the receipt in the name of another

]ierson, and where, the receipt being in his own name, he endorses it to

another person. In the former case, the possession has been changed,

and the (piestion quo animo alone remains for proof {Gibson, ut supra
;

Buclianan, 1876, 3 11. 556 ; Thomson's Exr. and Sharp, ut supra). But
the latter case is not nearly so favourable for donation (Sharp, ut supra)

;

for a deposit receipt is not a negotiable instrument ; and the property

in the sum which it represents cannot be transferred by mere endorsation

and delivery, whether the end(jrsation be blank or special, and whether the

words "or order" be added or not (Morris, 1867, 5 M. 1036, per Ld.

Ardmillan ; cf. Barstow, 1857, 20 D. 230. As to the effect of the endorsa-

tion of a bill in a question of donation, see M'Ncill, 1864, 2 M. 626;
rev. 1866, 4 M. (H. L.) 20 ; and of a cheque in a question of payment,

see Loan). Endorsation is "an ambiguous act" (Sharp, 1883, 10 E. 1000,

per Ld. Shand) ; its purpose may be to make a donation, or it may be to

facilitate administration (vide supra). Nor will mere delivery, without

endorsation, of a deposit receipt by the creditor be sufficient to pass the

right of credit. Something in writing equivalent to an assignation or

procuratoiy, in favour of the party to whom the receipt is delivered, seems

to be necessary (^M'Nicol, 1889, 17 R. 25).

As to the effect of a destination in a disposition, stock certificate, policy

of insurance, etc., in favour of a thinl person, see Delivery of Deeds (7).

As to the effect of a cheque in favour of a person alleging donation, cf.

/yr//cc, 1866, 4 M. 312, with Milne, 1884, 11 li. 887; and see Williams'

Law of Executors, 9th ed., i. 688.

"Where, however, there exists a relation between the parties to the

transaction such as to infer a natural obligation upon, one to provide for the

other, as in the case of father and child (Macdougall's Crs., 1804, ]\I. App.

"Bankrupt," No. 21; White, 1841, 3 D. 468: Xisbet's Trs., 1868, 6 M. 567;

Dowjlas, 1876, 4 E. 105 ; Malcolm, 1889, 17 E. 255 : cf. Gait, 1830, 8 S.

332 ; Fairgrieves, 1885, 13 E. 98), or uncle and nephew (Wilson, 1826, 4 S.

817 ; Gamphell, 1827, 5 S. 219), there is room for the presumption that

advances made have been made ex pietate,—that they are to be regarded

as gifts rather than as debts (Forhes, 1869, 8 M. 85, per Ld. Cowan. See

below as to the application of the presumption debitor non pj'asumitur

donare). As regards the former case, it is to be observed that advances

made by a parent to a child are subject to collation, unless the parent has

expressly or by clear implication declared his intention to the contrary

(Shinner, 1775, M. 8172; Msbet's Trs. and Douglas, ut sujjra). Further,

this presumption has been held to ai)ply in the case of payments made by

a person in good circumstances on behalf of a minor brother during his

apprenticeship (Drummond, 1834, 12 S. 342 ; cf. Miarag, 1843, 6 D. 176
;

Forbes, 1869, 8 M. 85). In order to determine whether the presumption is

or is not applicable, the whole facts and circumstances of the case under

consideration must be taken into account. Thus, it has been regarded as

an element in the proof that the person making the advances did enter

tiiem in his books {Dru)n7nond, ut siqn-a: cf. Black, 1835, 14 S. 113,

and Eraser, 1839, 2 D. 144), or did not enter them (Ca77}pbeU, Drummond,
and Murray, ut supra), or that he received interest upon them (Farquhars
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Trs., 1841, 3 D. 658), or that he was a man of business habits, and neither

mentioned them in making his testamentary dispositions, nor kept any
voucher for them in his repositories (Farquhars Trs, id supra), or that the

advance was not at first regarded as a loan by the person making it

{Farquhars Trs., ut supra), or by tlie person receiving it {Murray, ut supra),

or that the person making it rendered an account in respect of it, or made
a demand for payment {Drummond and Murray, ut supra).

" The maintaining at bed and board of one who is come of full age is in

law accounted a donation, because it is presumed that he who affords the

alimony, if he does not stipulate for himself that he shall have an allowance

in name of board, makes him whom he maintains welcome to his house,

either for the sake of his company or in consideration of the services he
expects from him. But if he earns his bread by the entertainment of

strangers, this stronger presumption entitles him to board, even without a

previous paction" (Ersk. iii. 3. 92 ; see Stair, i. 8. 2
; Forrest, 1715, M. 9713,

11098). Observe that in several of the cases tlie person furnishing

aliment was not related to him who received it {Wilson, 1701, M. 11427;
Nerval's case, cited in Camphcll, 1827, 5 S. 219 ; see also Guthrie, 1672, M.
10137 ; and Ersk., id supra). If the person alimented be a minor, and if

his father be alive, or if he have tutors or curators, the sums paid prior to

demand cannot be recovered {Ludquharn, 1665, M. 11425 ; Gordon, 1680,
M. 11426), unless the person alimenting be poor {Wilson, ut supra; Steven,

1791, M. 11458; cf. Ker, 1673, M. 11436). If his father or his tutors

or curators be out of the country (Ersk., ut supra ; Chisholm, 1703, M.
11428. The report of this case by Fountainhall, under date 15 Jan. 1703,
M. 11427, is to the opposite effect), or if he be without tutors and curators,

the sums paid will be recoverable, for there was no one with whom the

person giving the aliment could contract for repayment (Stair, ut supra).

It is otherwise where the facts of the case raise the presumption that the

payments were made ex ^netate {vide supra ; Guthrie, id supra ; Roiv, 1676,
]\I. 11436; ^'o ?«'/«?/, 1697, M. 11438). Even then reimbursement may l)e

claimed out of the income of the person alimented, when he has sufficient

means of support (cf. Guthrie, Row, and Gourlay, ut supra., with Fair-

grieves, 1885, 13 E. 98). If he succeed to such means, he is not rendered
liable thereby to repay the alimony received prior to the date of his

succession {Lugton, 1672, M. 11435; Gourlay, ut supra; Home, 1757, M.
412; Wilson, 1826,4 S. 817). Where a person maintained his sister-in-

law, who was possessed of ample funds, both during her minority and after

she attained majority, it was held that, as he was entitled to repayment of

what he had expended on her when minor, he was also entitled to the cost

of her board after she came of age, although there was no bargain between
them {Spence, 1681, M. 11437). In a very special case {M'Gaus, 1882,
10 R. 157), it was held that sums contributed by a sister to her brother's

support were a debt against his estate. The fact that the brother and sister

belonged to a humble rank of life, that they joined in setting up house, and
that the brother regarded himself as his sister's debtor, were the chief con-
siderations upon which the judgment rested. See Aliment.

"As a necessary consequence of the presumption against donation,

there arises yet a stronger

—

Debitor non pre-iumitur dona.re; for where a
debtor gives money or goods, or grants bond to his creditor, the natural
presumption is, that he means to get free from his obligation, and not to

make a present, unless donation be expressed" (Ersk. iii. 3. 93; see Stair,

1. 8. 2). In a recent case {Johnstone, 1896, 23 R (H. L.) 6), Ld. Herschell
observes that the maxim "is a maxim which embodies common sense; it
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is only this, tluit a dehlor is not itresumed to make a gift. That is, of

course, very far from implying that he may not perfectly well make a gift.

I take it to mean this, and this only, that where a debtor makes a dis-

})osition of his jtropcrty in favour of his creditor under circumstances such
that a gift would be presumed in the case of a person who was not his

creditor, it will not be presumed in the case of a person who is ; it will

then be regarded as a discharge of his obligation. But if tliere are
circumstances which indicate that he did not intend it to be a mere
discharge of his obligation, but intended to benefit the creditor and so
make that person an object of his bounty, then it is just as ellectual as
though no such relationship existed between them. It comes then to be
a question of fact to be determined in each case, whether there is enough
to show that he did not intend the disposition to be in satisfaction of his

obligation, but did intend it to be a gift." Such facts and circumstances
as the following are, accordingly, worthy of consideration ;—the footing on
which the advances were made and taken, the kinship or intimacy of the
persons making and receiving them, the history of their past relations, the
means of each, the nature of the debtor's obligation, the form of the
advance, the occasion on which it was made (see t<cutt, 1846, S U. 791, per
Lord Justice-Clerk Hope), and, if made by deed, the narrative of the deed
(Didson, 1671. M. 11490; Feyiton, 1673, M. 11491; Ahenict/n/, 1676, M.
11492; Ord, 1685, M. 11492; see also Balfour, 1842, 4 D. 1044;: and the
fact that the person making the payments entered them in his books
{Scott, ut supra), or did not enter \\\e\\\ {Blach, 1835, 14 S. 113; Frascr,

1839, 2 D. 144), or did, or did not, preserve vouchers for them {Black and
Scott, ut supra

; see also Buchanan, 1822, 1 S. 323 ; affd. 1824, 2 Sh. Apj).

445, and the cases cited above in reference to payments made ex pirfatc).

It has been held that where a person, having in his hands funds belonging
to another person, whom he is not under any natural obligation to maintain,
makes advances to him or on his behalf, those advances may be recovered
out of the income (Gordon, 1757, M. 11453: cf. Moncrcif, 1775, M. 11455;
Hunter, 1831, 9 S. 703; 1832, 6 ^Y. & S. 206; and see" Black and Frcisej-,

ut supra, and Ilowden, 1841, 3 D. 388. As to repayment out of capital,

see Aliment). And the same principle has been applied where the person
receiving the advance was a minor, to whom the person making it stood
in loco imrentis{Winrahame, 1668, M. 11433). The special circumstances
of the case, however, may lead to an opposite conclusion {(hdt, 1830, 8 S.

332. See Fairgrieves, 1885, 13 R 98, per Ld. Pres. Inglis and Ld. Shand,
where the former expressed an opinion that a fatlu-r's obligation to

maintain his children was so absolute as to preclude any claim by him for

reimbursement. See Ali.mknt).

It may now be regarded as settled that there is a presumption that
testamentary provisions by a parent in favour of a child for whom he has
undertaken by an antecedent contract to provide, are to be taken in

satisfaction of the contractual provision {Kippen, 1858, 3 Macq. 203, per
Ld. Chelmsford, Ch.). In a recent case {Johnstone, 1896, 23 W. (H. L.) 6),

the legatee was not a child of the testator. The presumption may be
displaced by evidence of contrary intention. Observe, that in ascertaining
intention, the only materials which may be legitimately referred to are the
terms of the deeds containing the provisions {Johndone, ut supra, per Ld.
Watson. See Parole). It is a circumstance adverse to the presumption
that the provisions are dissimilar {Clark, 1823, 2 S. 313; Dimdas, 1827, 5

S. 790: Smith, 1841, 3 1). 1109: Elliot, 1873, 11 M. 735: cf. Cowan, 1873,
1 li 119: R'ippen, 1874, 1 \[. 1171; Hope Johnstone, 1880, 7 P. 766), or
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that the testator describes the second provision as a legacy {Johnstone, vt

supra, per Ld. Shand ; see also Smith, ut supra, and Balfour, 1842,

4 D. 1044).

The presumption holds also in the case of a bequest by a debtor to his

creditor: but it is displaced whenever the facts show that the intention

was not to pay a debt, but to make a gift {Balfour, 1842, 4 D. 1044).

In the case last cited, Lord Justice-Clerk Hope observed that no weight

was to be attached to the circumstances that the deed conferring the

legacy contained a general direction to pay debts (see Ld. Moncreiifs

opinion in that case), and that tritiing difi'erences as to the term of payment
were of no great importance (cf. also Spaden's Trs., 1822, 1 8h. App. 1G4).

"Where the ultimate destination of the legacy is to persons other than those

entitled to payment of the debt, there is, in general, no room for the pre-

sumption {Balfour, ut supra) ; nor will it apply where the legacy is given

subject to a condition {Hunter, 1836, 15 S. 159), or where it is not of the

same nature as the deitt {Macdotcall, 1833, 11 S. 952).

Where, under a family arrangement, a brother gave his sister heritable

security for payment of a sum of money on their mother's death, and before

that event granted a holograph absolute obligation to his sister to convey

part of the subjects constituting the security, it was held that the pre-

sumption was not sufficient to control the terms of the written obligation.

It was observed that the two obligations did not quadrate : that the one

did not refer to the other ; and that the terms of the one did not naturally

connect with the other {Pdtchie, 1858, 20 D. 1093).

In the opinion of Ld. M'Laren, this presumption has no application to

cases where " a settlor or testator, after making a testamentary provision in

favour of a child or legatee, makes advances to the same individual in the

shape of pecuniary payments during his lifetime ; . . . for even in the case

of an onerous provision, e.g. an obligation undertaken in a marriage contract,

the father is not a debtor to the child at the time of making the advance,

the obligation being in the case sup})0sed only prestable at his death, and
payable out of his free estate " (M'Laren, Wills, s. 1372 ; see Scott, 1846, 8 D.

791). He states, as the result of the authorities, that there is no positive

presumption that such advances are designed as a satisfaction of the

testamentary provision, but that slight evidence of such an intention on the

part of the father will be sufficient to raise a presumption {ib. s. 1376. See

Robertson, 1838, 16 S. 554; Wehster, 1859, 21 D. 915; and cf. Greenock

Banking Co., 1844, 6 I). 1340). The presumption against donation applies

where the advances are made by a person not standing in loco p)arentis to

the person receiving them {Buclianan, 1822, 1 S. 323 ; affd. 1824, 2 Sh.

Ajjp. 445).

As to the presumptions in regard to donation inter riruni ct iixorem, see

Donation Inter vikum et uxokem.
[Dickson, EciJence, ss. 158-172: Kiikpatrick, Digest, s. 159: M'Laren,

JFills, ss. 786, 790, 1338-1378.] See Legacy.

Doom,—In our early law this word signified a judicial sentence,

whether pronounced in a civil or criminal cause. At an early period

appeals to higher C(jurts from justiciars and judges ordinary were styled

falsing of dooms. This mode of appeal continued from the reign of James I.

to that of James IV. By the Act 1503, c. 95, the falsing of dooms of the sheriffs

or bailies were directed to be biought before the justiciar, and those of the

justiciar before a committee of thirty or forty persons appointed by the king;
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" ami if t he a)»)io;il Ik- tVoiii 1 III' liailics within Iuul^Ii, the ]»arl_v sliall come to the

chaiul)erlaiii, wliH sli.ill set a ('(MiiL of tln-fuiu- liurrow.s upon tifteeu days,

and make the said doom to be discussetl ; and where there is an appeal

from a fi'eeholdei' to aii}' immediate siiix-rior of that Court a]i]»ealed from,

he shall set his Court upon tifteen daws, and make the said doom to he

discussed. And if it l)e falsed in the said Court of four burrows or in the

Sherih" Court, to liave sicklike process to the Court innnediately superior."

Stair i»oints out (ii. 3. 63; iv. 1. 31) tliat all a])i)eals or falsing' of dooms
ceased on the institution of the College of Justice in 1532; and that "the

Senators of the College of Justice had the same power and authority that

the Lords of the Session and Daily Council had i)efore; and so their final

sentences were ultimate, without ajjpeal to King or Parliament" (iv. 1, 55).

Prior to 1773, when a cai)ital conviction was reached in the Court of

Justiciary, the doom or sentence was i)ronounced by the p\il)lic headsman

or doomster. This custom was abolished by the Act of Adjdurnal of IG

March 1773, and it was enacted that in future the sentence should l)e

]»ronounced by the jircsiding judge.—[Hume, ii. 3. 472 ;
Ersk. iv. 2. 39

;

Mackay, Vractkr, i. 38.]

Doors, Chalking" of.—f^ce CiiALKixfi of Doors.

Doors, Closed.—In Scotland the statutory rule is that a criminal

//vVf/ is conducted with ojien doors: and it is illegal to exclude the public

from the Court-room (IGO;'), c. 27). V>\\t in the case of trials for indecent

and unnatural olt'ences, the public may be excluded and the case tried

"with closed doors" {ih.; Alison, ii. 375); in which case the doors ought

to be opened before the jury return their verdict (]\Iacdonald, Crim. Law,

420). It is the practice not to admit the piiblic until that stage, but the

terms of the Act exclude them only "at the leading of the probation."

AVhen a case is tried with closed doors, " all persons except parties and

their procurators" may be removed (1693, c. 27). The Court may also be

cleared on account of disorderly conduct on the ])art of the public, or on

account of intimidation {Finnie, 1850, J. Shaw, 368; Orr, 1855, 2 Irv. 183:

.Alacdcmald, 426).

In civil action.^, although a judge has no statutory authority to hear a

case in camera, it is i)ermissil>le for him, in exceptional circumstances, to

order the doors to be closc(l if, in his opinion, secrecy is desirable in the

interests of ]>ublic morality.

Doors, Letters of Open.—See Open Doors.

Dos.—The dos, in lioman law, was property made over to the husband

as a contribution on the part of the wife towards the expenses of the

marriage state. That portion of a married woman's ]ir(i]>(nty which was

not includeil in the Jos was known as paraphcrno : of this she remained

proprietor, and the husband had no control over it. A W(,iman had a legal

right to ilemand that certain persons—her father and paternal ascendants,

and, in special circumsUinces, her mother—should proAide a dos for her. A
dos provided by a person in piusuance of a legal oldigation to do so was

termed dos jyrofccticia. A dos sujjplicd by any other person was dos
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adrenticia. A dos provided l)y a tliiid i>aity, on the express condition
that it should be restored to him on the dissohition of the marriage, was
dos recepticia.

During the subsistence of the marriage the husl»and was the owner of

the dos. lie liad the sole management of it, and could dispose as lie liked

of the frudus derived from it. In the later law, however, he was
prohibited from mortgaging or alienating immoveable property comprised
in the dos {fundus dotalis) ; and not even the wife's consent could make such
a sale or mortgage vaYid. In various other ways the law intervened to pro-

tect the wife's interest in the dotal estate.

Under Justinian the hus1)and was, as a ride, bound to return the dos on
the dissolution of the marriage. He had a right to keep it, indeed, only in

tlie case wliere the dissolution of the marriage was brought al)Out liy the
misconduct of the wife. A wife's right to recover the dos was secured Ijy a
pri^ileged liypothec over tlie whole estate of her husljand. Immovealjle
property belonging to the dos must lie restored immediately on the dissolu-

tion of the marriage ; moveable property, in a year. The husband, however,
was entitled to retain propter impensas ncccssarias, i.e. in respect of outlays
necessarily incurred for tlie preservation of the dotal property {Di{j. 23. 3

;

Cod. 5. 12 ; Ulpian Frag. \\. De dotibus).

Double Distress.—Where diligence is used or threatened against

a debtor at the suit of two or more different competitors all claiming right

to the same debt or subject, what is known as double distress arises, and
the debtor has the right to raise an action of doul)le, or multiple, poinding,
in which all the different claimants are called to dis])ute their claims. The
procedure in multiplepoindings, including the right of one of the competitors
to raise the action in the name of the debtor, is detailed in the article

MuLTiPLEPOiNDiNG and the only question to be discussed now is what
constitutes "double distress." From the many cases reported on the
suljject, it may lie taken that the tendency of modern decisions has been
to allow greater laxity as to what constitutes double distress, and to give

the holder of a fund, against which more than one claim is made, the benefit

of this form of action, which relieves him of all responsibility when
the com])etitors have been properly brought into Court. The original

idea, that actual double diligence must have been done, has long been
superseded, and double distress is held to exist wherever there is a " double
claim to one fund on scjiarate and hostile grounds" (liussel, 1850, 21
J). 886).

A distinction has been drawn between a multiplepoinding raised by
the holder of a fund and one raised by one of the competitors in name of

the holder, and the practice of the Court on the point has been shortly
stated in a recent case. "We allow an action of multiplepoinding to be
brought by a competing ])arty in name of the neutral person, but that is

never allowed except when there is double distress in the strict and
proper sense of the term. If a person thinks himself entitled to some
property, which is in possession of aiujther, his course is to raise a direct

action. He is not entitled to raise a multiplepoinding on the mere report
that someone else is claiming the fund. When there are double actions

or double diligence, then the only way to extricate the matter is by a
multiplepoinding. The practice of our Courts, however, warrants a much
greater latitude in the case of the holder of a fund than in the case of the
competitors, and for the reason that the holder of the fund can never raise
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a direct action, and is in it Itoiiiid to rciuain a depn.siLaiy till the day (j1 liis

death, or till the disputing- parties agree to settle their claiiii.s. He is

entitled to be relieved, l)y means of an action of niultiitlepoindinc, after a
reasonable time, and accordingly it is a sufficient justification of the institu-
tion of the action, and is the criterion of its competency, that the claims
intimated make it impossible for the depositary to pay to one of the parties
without running the risk of an action at the instance of the other"
(irnicJirstn', 1890, 17 U. 104G, per Ld. :\I'Laren).

There are many cases of nniltipleiioindings raised by a competitor which
have been dismissed on the ground that there was really no double distress, and
the proper course was a direct action for payment, or an action of accounting
or furthcoming, or a suspension. Thus a son claiming legit im raised a
multii)lepoinding in name of his father's executors. The action was
dismissed as incompetent {Crokat, 1833, lo D. 7:37). One of manv
creditors of a deceased insolvent raised a multiplepoinding in name of the
deceased's trustees. Most of the other creditors had acceded to a pri\ate
trust for winding up the estate. The action was dismissed {Cruhtvn, 183G,
14 S. G29). In another case A. paid to B.'s agent a sum of money which he
owed to B., and then raised an action of reduction against 15., and arrested
on the dei)endence. He then raised a multiplepoinding in the agent's
name. The action was dismissed, as A.'s proper course was to brin<' a
furthcoming if he succeeded in his action against V>. {Strv-avt, 18l^S, 7 S.

145). A., who disputed a claim made against him by 11, deposited a sum of
money in the hands of C. to meet B.'s claim, if made good. B. raised a
multiplepoinding in C'.'s name, which was held incompetent, there being no
double distress {('larl-, 1873, 1 \l. 281). lUnieficiaries under a trust alleged
that the Uustces were juiying creditors who had not a good claim. The
beneficiaries raised a multiplepoinding in name of the tru-stees. The action
was dismissed {Hohh, 1880, 7 K. 1049); as was also an action on similar
grounds raised by a non-acceding creditor in name of the trustee under a
volunt;iry ti'ust {Kii<J, 1880, 7 \l 884). A sum of money was left to a
truster's widow, to be divided among her relations as she should think lit;

it was ])aid into bank in lier name. Certain of the relations raised actions
against her and arrested the funds in bank. They then brought a nndtiple-
poinding in name of the l)ank. The action was dismissed, on the ground that
there was no double distress {Bank of Scotland, 1871, 8 S. L. K.'ilO).

On the other hand, many actions raised by comi)etitors in name of the
holder of the fund have been held comjietent. Creditors of S. arrested in
hands of railway com])any goods belonging to S. but addressed to \\. 1 1,

claimed the goods as his own, and ])ro(luced a receij)t from S. for the price of
the goods. The multii)lepoin(ling raised in name of the railway companv was
objected to by B., on the ground that there was no double distress till the
receipt was reduced: but the objection was repelled {North British BaUiray
Co., 1881, 9 \\. 97). An action had lu'cn raised against an executor by a
creditor of the deceased. This creditor's claim, which would have
swallowed up the whole estate, was objected to by otiier creditors, one of
whom, with the consent of the executor, raised a multiplepoinding in his
name. Tlie action was held com])etent {Jamieson, 1888, 10 B. ^15). A
multiplepoinding, raised in name of a factor loco ahscntis bv a person who
alleged that he had right to the estate of the absentee, was" held competent
as a form of process to try the question whether and when the absentee
had died {Taifs Factor, 1890, 17 B. 1182). An incoming tenant agreed to
reap an outgoing tenant's crop, and to ])ay its value to" the landlord. A
creditor of the outgoing tenant arrested 'in the liands of the incomin<'
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tenant. -A nuiltiplepoinding raised by tlie landlord Nvas held competent
(Park, 1874, 1' 11. 118). A fund was subscribed for certain congregational

purposes. It was deposited in l)ank. Two parties in the congregation

claimed it, and a multiplepoinding raised bv a competitor was held

competent (ConncII, 1857, 19 D. 482).

Allhouifh the Court is more willing t(j allow the holders of the fund to

use this form of process, yet there have been many cases in which multiple-

])oindings brought by them liave been dismissed as incompetent. A
disciiarge was ottered to debtors under a bond and disposition in security.

The debtors, on the ground that the claimants were not in titulo to grant a

valid discharge, raised a multiplepoinding
; the action was thrown out as

incompetent because there was no doul)le distress {Moncrciff, 1844, 6 D,

1100). So also in another case, where a trustee, in doul)t whether a legacy

should lie paid to a legatee's assignee, who claimed it, or to his trustee in

l)ankruptcy, who did not claim it, raised a multiplepoinding, the action was
dismissed on the same ground {Connell's Trustee, 1878, 5 K. 735). The
executor of a tleceased claimed payment of a debt. The debtor raised a

multiplepoinding, calling both the executor and the heir of the deceased

as the defenders. The heir had made no claim, and the action was dismissed

{Great North of Scotland liailivaf/, 18G3, 1 M. 1053). In a charter party

it was stipulated that freight should be paid by a third party, A., on pro-

duction of certain certificates. The freighters put money into A.'s hands
to meet the claim for freight. The owners claimed freight, but the

freighters instructed A. not to })ay, as they had counter-claims against the

owners. A multi[)lepoinding raised by A. was held incompetent, there

being no double distress {Dcnnistoun, 1853. IG D. 154). A landlord called

upon his tenant to pay rent due to him, and a tax-collector demanded from
the tenant payment of an assessment due by the landlord. The latter did

not dispute that the assessment was due and might be deducted from the

rent. A multiplepoinding brought l)y the tenant was dismissed {Logan,

1855, 17 D. 485). A. obtained a decree for a sum of money against B. C,
a creditor of A., arrested in B.'s hands, and B. raised a niulti])lepoinding.

Tile action was dismissed, on the ground that there was no double distress,

although other arrestments had been used after the action was raised

{Mitchell, 1869, 8 M. 154; commented on 12 E. 404). A claim was made
against a trust estate. Some of the beneficiaries did not admit it, and the

trustees raised a multiple])oinding for their exoneration. The action was
dismissed, on the ground that there was no double distress, and expenses

were given against the trustees as individuals {Machenzie's Tr^., 1895, 22
R. 233).

On the other hand, it has frecpiently been held that the holder of a fund

is entitled to bring a multi]ilepi)iiiding even where one of the claims is

obviously ill-founded, as the holder of the fund is not bound to take the

I'isk of ])aying one ap])licant even if he thinks the otiier has not a good
claim. He is entitled to the benefit of a decree ordaining liim to pay.

Thus in one case A. was found entitled to expenses in an action against

him by B. A.'s creditors arrested in B.'s hands and brou<fht a furthcoming.

When the account of expenses was taxed, A.'s law agents took decree in

their own name as agents-disbursers, and charged B. for payment. B.

raised a multiplepoinding, which was held competent: but it was observed

that when the competition was decided, the unsuccessful clainumt might
have to pay the wdiole expenses of process {Pollard, 1881, 9 R. 21).

A.'s law agent obtained from him a })ill in his favour. A. became
bankrupt, and his trustee, and also a creditor, who had used arrestments,
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cliiime'd tlio hill. A inulLiplepoiiitling raised by the a<,'ents was held
competent {Dill, Wilson, (& Muir/wad, 1884, 12 R. 404). A iiiultii)lep(jiiid-

ing was held competent which was raised l)y a Ijank as to a deposit receipt
belonging to a deceased ])ers()n. It was claimed by his granddaughter, on
the ground that she had received it as a donation. The sons of the
deceased had intimated that they objected to the bank paying the deposit
receipt to the granddaughter (Iioj/al Bank of Scotland, 180:-5, 20 11. 2'JO).

An action was raised by certain trustees against an executrix for

payment of a sum of money which had vested in and been assigned by A.
to them. A. wrote to the executrix that she claimed ])ayment of the sum
to herself personally. The executrix raised a multiplei»oinding, wiiieh was
held competent; but it was observed that it was not sufhcient for the holder
of a fund to say, " .V claim has been made," without saying that some ground
has been alleged on which the claim is based {Fmscra AVecvtrir, 180."!, 20
R 374).

One of several competing claimants for one half of a trust estate raised
a multiplepoinding, but made the whole estate the fund in medio. The
action was dismissed as incompetent, on the ground that there was no
double distress except as to one half of the fund in medio (M'Xah, 1894,
21 R 827).

Multiplepoindings are often raised by trustees for their exoneration
and to decide questions of vesting, or points as to the construction of the
deeds under whicli they act. In these cases trustees do not require to

allege actual doul)le distress.

[Stair, iv. 16. 3; Ersk. iv. 3. 23; Bankt. iv. 24. 32; Bell, Com. ii. 276;
Shand, J'racticc, p. 581 ; Mackay, Meinued, 387.]

See ^IrT.TIPLEPOIXDlNG.

Double Ranking in Bankruptcy.—Where a principal
and cautioner are liound for a debt, and the principal becomes bankrupt,
there can be only one claim in respect of the debt against the l)ankru|)t

estate. Thus, where the creditor ranks on the estate for his whole del)t,

and obtains a dividend, and thereafter recovers payment of the balance
from the cautioner, the latter cannot claim to rank on the principal's estate
in relief of the sum so paid by him. This is not to deny the cautioner his

right of relief. The ranking and di\ idend obtained by the creditor enure to

the cautioner's l»enefit, by reducing the amount which he can be called on
to pay, and the cautioner is placed in exactly the same position as if he had
paid up tlie full del)t to the creditor, and then ranked for relief on the
princi])al debtor's estate. To allow the cautioner as well as the creditor to

rank, would involve a double ranking for the same debt, and the ])ayment
twice over of the dividend etieiring to the portion of the debt paid by the
cautioner. So far as the bankrui)t estate is concerned, the pmyment of

dividend on a debt is pavment of tiic debt itself {M'Millau, 1879, 6 II. 001 :

MacKinnon, 1881, 9 1(. 393 ; Bell, Com. ii. 420). Thus, in the case of a bill

drawn or accepted for accommodation, if both parties become bankrupt and
the holder ranks on the estate of each for the amount in tlie bill and
receives dividends, the trustee on the estate of the accommodation ] tarty or
cautioner is not entitled to claim against the estate of the princi])al debtor
in relief of the dividends which the former estate has jiaid to the holder
(Anderson, 1876, 3 K. 008). AVJiere, in such circumstances, the cautioner has
in his luuuls funds belonging to the principal debtor, but wliich have not
been specifically ap]>ropriated for his indenniiticatiou on the liiil, the trustee
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on the eauUoner's estate is, on the same principle, debarred from claiming a

right of retention over these funds, in relief of the dividends paid from the

cautioner's estate (Anderson, supra ; MacKinnon, siqna). To allow such

retention would be to enable the cautioner's estate to obtain payment of a

debt which the principal debtor's estate has ex hijiwthesi already paid in the

form of the dividend drawn on the whole debt by the bill-holder. It is

otherwise where the cautioner holds securities specifically appropriated for

his relief. In this case, the cautioner's trustee is entitled, in implement of

the contract under which the securities have been given, to realise them

and recoup his estate for the dividends paid by it to the bill-holder {Royal

Banl; 1881, 8 R 805, and 9 E. (H. L.) 67). Where the securities are

insutficient to cover the whole debt, and the cautioner is solvent, the result

to the cautioner and the bankrupt estate of the principal del)tor will

obviously vary, according as the creditor either (1) ranks for the full debt

on the principal's estate in the first instance, and recovers the balance

beyond his dividend from the cautioner, or (2) recovers the full debt in the

first instance from the cautioner, leaving him to rank on the principal's

estate for the amount so paid, under deduction of the securities held by him.

By way of illustration, let it be supposed that the debt is £1000, the

dividend paid by the principal debtor's estate 5s. per £1, and the value of

the securities held by the cautioner, £500. In the first case, the creditor

draws £250 in dividend from the principal debtor's estate and recovers the

balance of £750 from the cautioner, who obtains reimbursement of £500
from the securities, and is left £250 out of pocket. In the second case, the

cautioner pays £1000 to the creditor, ranks on the principal debtor's estate

for £500 (being £1000, under deduction of the securities), and, drawing a

dividend of £125, is left £375 out of pocket. It has been decided in one

Scotch case that, as it is the right of the creditor to take which course he

pleases, the trustee on the principal debtor's estate is not entitled, in the

event of the creditor taking the first course, to insist on reckoning with the

cautioner on the same footing as if the creditor had chosen to adopt the

second course {Jamicson 1875, 2 E. 701 : cf. Christie, 1838, 16 S. 1224, per

Ld. Mackenzie). The rule in England seems to be to the contrary, at least

where the creditor claims on the principal debtor's estate by an arrange-

ment with the cautioner with a view to the latter's advantage (Baincs, 15

Q. B. 1). 102, 16 Q. B. D. 330 ; ex parte Shcrrinrjfon, 1 M. D. & D. 195).

The rule against double ranking only ap})lies where there is a proper

bankruptcy, involving divestiture of the debtor and the handing over of his

estate for distribution among his creditors. Thus, where two firms, A. and

B., had granted cross bills for value, and A. was se(|uestrated and B. entered

into a jjrivate composition contract, and the holders of both sets of bills

had drawn dividend from A.'s estate and received composition from B., it

was held that a claim by B. against A. for an admitted debt could be met
by A,'s trustee yjleading retention of the dividend upon the claim to the

extent to which A.'s estate had paid dividends to the bill-holders on B.'s

acceptances. On the other hand, it was not dis^juted that the rule against

double ranking operated to exclude any claim by B. against A.'s estate for

the amount of composition paid by B. on those of the l)ills under which A.

was the true deljtor {Maekinnon, 1881, 9 E. 393).

[Bell, Com. ii. 420 ; Goudy on Bankruptcy, 591.]

Double Title.—Two distinct titles to the same property may
exist in one individual, and he may ascribe his possession to either, as he
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pleases. The fact that he has expressly attributed his possession to the

one will not preclude hiui from founding, if necessary, upon the other ; for

possession is available to preserve to him, as against third parties, any right

existing in his own person {Ld. Advocate v. Balfour, 18G0, 23 D. 147, per Ld.

Deas, 155). Upon liis death, however, diHiculties may arise as to which
of the titles that co-existed in him is to regulate the succession to the

property, and hence the doctrine of prescription upon Double Title which
was for many years the subject of animated controversy, but the leading

principles of which have long been well established.

]. Whi-rc there is Adrcmiti/of Intercut leticeen the tico Titles.—Where one

who is at once heir under an entail and under a fee-simple destination

neglects the former, and makes up a title under the latter, his possession

thereon for the prescriptive period (formerly forty, now twenty years,

under the Conveyancing Act, 1874, 37 & 38 Yict. c. 94, s. 34) will

extinguisli the limited title, and the property will pass either to the

person called under the fee-simple destination or to the person called under

any new destination made by tlie proprietor in whose person both titles

existed. This rule is illustrated by a long series of cases, the most
important of which are: Lines, 1G95, M. 11212; Macdongal, 1739, M.
10947; IJotujlas, 1753, M. 10955; Ayton, 1756, M. 10956; Duke of

Hamilton, 1827, 6 S. 44; Hope Vere, 1828, 6 S. 517; and Macdoncdd, 1842,

5 D. 372. It involves the application both of the positive and negative

Pkescrhtion ('/.r.), that is to say, of both parts of the Act 1617, c. 12. On
the one hand, there is possession upon a liabile title, which after the lapse

of the prescriptive period is unassailable by persons claiming under any
other title whatsoever. On the other hand, there is the express denial for

forty years of the obligation to make up a title under the limited deed, an

obligation which might have been enforced at any time during that period,

but which, not having been so enforced, becomes extinct (see Cuninglianus

Trustees, 1852, 14 D. 1065, per L. J. C. Hope, p. 1076, Ersk. Inst. iii. 7. 6).

It is obvious that since the Conveyancing Act, 1874, the period of possession

required to establish the positive prescription may have run, while that

required to establish the negative prescription may be no more than half

finished. No case involving the dihiculty suggested by such a state of

matters seems as yet to have arisen, but it is thought on principle that there

would be no good answer to the demand of a substitute under a tailzied

destination that the heir in possession who has made up a title under a

fee-sim[)le destination should make up a title under the former.

Three points deserve notice in the decisions on the case under considera-

tion. (1) Here alone is talcntia agendi on the part of someone possessing

an adverse interest necessary to bring the positive prescrii>ti(in into play.

I'ossession upon the limited title will accordingly not extinguish the un-

limited title, for there is no right conferred on anvone bv the latter capable

of being enforced {Beay, 1823, 2 S. 457 ; 1825, 1 W. & S. 306). (2) To found

a plea of prescription, a feudalised title is absolutely necessary {Welsh

Maxwell, 1808, :\i. roee " Prescr." Ajqx 8; Lumsdaine, 13 June 1811, F. C).
" Let the father be infeft in fee simple, and then suppose that he makes a

personal deed of entail to a dillerent series of heirs, fenced with irritant

and resolutive clauses, his eldest son being the first member of tailzie : in

that case, if the eldest son enters into possession without making up a title,

he couUl not found on his father's fee-simple title and his own possession to

cut off the personal deed of entail. To do this effectually he must have a

title in his own person, or at least there must be a title adverse to or in-

dependent of his father's title, to which he can ascribe his possession . . .

VOL. IV. 23
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If lie has an infeftment in fee simple independent of his father's, and forty

years' possession, he has all that the Statute 1G17 requires. On the other

hand, if he wants that independent title, it will not avail him though he

should ascribe his possession by the most unequivocal acts to his fee-simple

infeftment, in contradistinction to the personal deed of entail . . . The

personal deed which qualilies his father's title is the kxfeudi, until prescrip-

tion has run onadilTcrent title from tliat infeftment" {Manic, 1829 (per Ld.

Corehouse), 7 S. 527 and App. 41). (3) The right claimed to be established

by possession must be consistent witli and not contradictory of the title to

which that possession is attributed {Bahjell, 17 Jan. 1810, F. C; Cuningliamcs

Trustees, ut supra; rortcrjleld, 1821, 1 S. 5 ; 1829, 8 S. IG; 1831, 5 W. & S. 515).

2. Where there is no Adversity of Interest hetiveen the two Titles.—
Where one who is heir under the last investiture and has at the same time

a personal title to the lands makes up his title under the old investiture,

both titles being unlimited, the personal title continues to qualify the pro-

prietor's right and to regulate the succession, no matter for how long posses-

sion may have taken place on the other {Gray, 1752, M. 10803 ;
Durham,

1802, M. 11220; affd. 1811, 5 Pat. 482: Snodyrass, 16 Dec. 1806, E. C.

;

Zuillc,4: March 1813, E. C. ; Oyilry, 1837, 15 S. 1027). The principle at

the root of this is, tliat there is no vested right in anyone to call upon the

possessor to make up a title under the personal disposition, wdiereas under

an entail a right does exist in the heirs called to the succession to enforce

the limitations contained in the deed. On the other hand, where, in circum-

stances similar to those just figured, a person after making up titles under

the old investiture proceeds to execute a new conveyance of the lands con-

taining a destination different from that in the personal title, the personal

title will be extinguished, and the destination in the new conveyance will

thenceforth be the lex feudi {Edyar, 1736, M. 3089, 2 Ross, L. C. 596,

known as the Elsieshiells case; Harvie, 12 Dec. 1811, E. C. ; Molle, 13 Dec.

1811 ; afi'd. 19 June 1816, 6 Pat. 160). The mere fact that a possessor has

served himself heir to the person last vested in the fee instead of completing

a title under the personal disposition, will not of itself imply an alteration

in the destination, though the resignation of the lands into the hands of

the superior and the taking of a new charter with a different destination

will effectually wipe out that in the personal disposition {Molle, ut supra)

Possession being an indispensable element of prescription, it is

important to be able to determine to which of two titles existing in the

same person possession is to be ascribed. Where this is douljtful and no

choice has been unmistakably indicated, Mr. Bell has laid it down, that if

one title be more beneficial than another, possession is to be ascribed to

the more beneficial {i.e. the less limited) title (Bell, Frin. s. 2020). This

proposition, though vigorously combated in Maulc, ut supra, and Hunter,

1829, Napier (274) lias, to sui:)port it, the authority of Ld. Pres. Blair in

Olip)hant Murray, 17 Jan. 1811, E. C, and of Ld. Cuninghame in Dcdrymple

1841, 3 D. 837 ; and has been definitely and expressly aftirmed in E. of

Glasyow, 1887, 14 R. 419.

\_Authorities.—YA^V. Inst. iii. 7. 6; Bell, Priii. ss. 2019, 2020; Moir,

CLp)ud Ersk. Frin., 17th ed., p. 475 ; Napier on Frescription, pp. 199-229

;

Millar on Frescription, pp. 47-60; Rankine on Landownership, 3rd. ed.,

p. 59.]

See also Consolidation ; Entail ; Phescpjption.

Double Securities.—See Catholic and Secondary Cceditors.
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Doubles of Summonses nve the epics served u]ioii tlie

(Icl'i'iidci- (Pi- ilclciidcrs ;ii cii.ilinii. Till' a-MiL'ss ami the will are fre(jueiiLlv

abbreviated, and short copies are ]>ci luitlccl in suiiiiiKjiises of inaills and
duties, exhibition ml ihlibtraiulain, ehoosinjf eurators, traiisuiiipt, wakening',
multiplepoiiidin;u;-, l'urlh('()iiiiiiL;-, adjudication, raiikin.i; and sale, ami
])oin<lin- of tiie ground (A. ,S. lo Nov. 172:;; J Jan. 1720: and 19 Feb.
1742). In other eases a full copy should be served.—[See Mackay, J'nutlvr,

i. 395: }[<iini<il, 1!)7: i;c\ ('iid!j;e,V'/vrr//Vr, i. 2:;!); Shand, J'mrtUrli. 2:31.]

Dovecot.—The ActlG17, c. 19, declares that '' lu, person . . . shall

have power . . . to build a dovecot exce])t that person have lands and teinds
pertaining to him extending in yearly rent to ten chalders victual next adjacent
to the said dovecot, at the least lying within two miles of the same . . . and
that it shall in nowise be lawful to the person foresaid ... to build more
dovecotes upon and within the bounds foresaid except one dovecot oidy."

This Act is not applicable to dovecotes built ]»revious to 1G17, and the
presumption is that the dovecot was built before the date of the Act unless
the contrary be ]iroved. See Stair, bk. ii. tit. .">, s. 7.S : r.nnkf. bk. ii. tit. 3,

s. 107; and V>vU, J^riit. s. 975.

A purchaser of lands with dovecot is not obliged to demolish the
dovecot even though he have not the necessary ([ualitication. In the early
case of J^nric (1GS2, Moi-. 3001), however, the defender, who was in the
position of a purchaser of lands ami a dovecot without the statutory
(lualification, was ord;uned to " build up the head of the dovecot in order
that the doves may not enter." hi the case oi Kinloch (173.1, Mor. 3001)
this principle was reversed, and such a purchaser was allowed to retain
the privilege of dovecot; but it was there decided that if the dovecot be
ruinous, the purchaser was not entitled to rel)uild.

It is further decided {lirodie, Mor. 3602) that a proprietor is at
liberty to erect a dovecot for every ten chalders of yearly rent of which
he is po.ssessed (Ersk. ii. 6. 7: Ross, Lrf. ii. 173), provided that the limit of
two miles is i)reserveil.

The Acts of 15G7, c. 1 0, and 1597, c. 27, prescribe penalties for the slayers
of pigeons; while the breakers of dovecotes are dealt with in the Acts 1474,
c. 01, and 1579, c. S4, power being given to justices to deal with such
matters by 1001, c. 3,8.

The taking of tame ].igeonR from a dovecot feli»niously is declared to

be theft : and the slaying of i)igeons even when out of their dovecot is

unlawful, no matter at what distance from its home a pigeon is destrovcd.
The most recent case bt>aring on the destruction of i.igeons is that of Ecl'itoii

(1832, 5 iJeas iK: And. 285), in which Ld. Dalgray gave the leading ojiinion.

The Court held there that it was illegal for a tenant to shoot pigeons which
belonged to his landlord, wlm had a dovecot in the immediate neighbourhood,
although the pigeons were destroying the tenant's seed and the landlord
had refused to herd them. In giving his opinion Ld. Balgray corrects
Bankt. 2. 3. 107, with regard to the legality of shooting pigeons. See also
Miurcaj (Mur. 7608), 1797.

Hume, at 1. 80, enumerates the Statutes uiuler which the breakers of
dovecotes and the destroyers of jiigeons are punishable.

Dowager.— in Kngland, a widuw who is in the enjoyment of her
dowry rights out "f he.- late husband's estate (Tondins, h.t.).

' The word is
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commonly used without reference to tlower, and merely to distinguLsh the

widow of the father from the wife of the eldest son, when otherwise both

ladies would have the same title. The word is o-enerallv restricted to

widows of the Imlders of diijiiities.

Draft (Banker's Draft).—The form usually adopted for

such drafts is as follows :

—

[ 15.>nk.]

[/'/((ct; and JJatc]

£
Oil (loniaud pay 1 o

or order

[S ill uttf tire iif I^xuiiKj lUuihir.^

To
[JjiinLer upon irltoni dratrn.)

It will thus be seen that Ijanker's drafts are in form issued as bills

])ayable on demand, and although they are drawn, as is almost universally

the case, by one branch of a bank upon another branch of the same bank,

or upon a correspondent of the issuing bank in favour of a named payee, yet

the law a])plicable t<) bills of exchange and cheques apidies to such docu-

ments. See Bills of Exchange, s. GO; ("heques, Forged Undorsations.

Draft.—See Will.

Drainag^e.—-inferior ground must receive the natural drainage of

the upper ground, but is not l»ound to submit to what is produced by
artificial changes on tlie condition of the water (Bell, I'rin. s. 9G<S).

Inferior ground must receive the superfluous water of snperioi' ground, even

under the operations of draining, in all the variations of agricultural

improvement {f'((iiij>hrl/, 1804, :! M. 254). If the right is unduly pressed by
the superior proprietor, the Court will exercise an equitable jurisdiction to

restrain him (Ersk. '2. i). s. 2; Bankt, 2. 7. .'^>0
: Bankine on Landowncrsldp,

p. 447). Unusual means of getting rid of drainage nnist not be used. A
manufacturing establishment must not throw out an excessive quantity of

water {Darhain, 1871, 9 M. 474; Milhr, 1702, Bell's Ca. 334; Mussel,

1791, :\1. 1282:5; Bell's ('«. :!44, :". Tat. 40:!: Jfaijc, 1779, M. 14583,

2 Bat. 280, 3.38, 520). An inferior pro}»rietor is not entitled by artificial

means to throw l)ack tlu; drainage on the supei'ior proprietor (Ilankinc

on Jjiiuhnrnrrsliiji, ]). 44.S). The general rule as to drainage from superior t(j

inferior ground apjilies to mines {AHlcm, ]7.'»4, Elch. Broperty 3 (2 Jll. 119).

The lower proprietor is bonnd to protect himself from the drainage of the

superior proprietor {Durham, 1871, 9 M. 474; JJaird, 24 D. 1418).

Drainage may be sent into natural streams and rivers (JJunrnlc, 1825, 4 S. 107,

2 ///. 120 : but see Monfrjomrrir, 1853, 15 1). 853 ; CanqMl, 1804, 3 M. 254)

;

but not into an artificial mill lade {Eifrr, 1827, 5 S. 912). The Legislature

has made provision for advancing money for the purpose of drainage (9 & 10

Vict. c. 101 : 10 & n Vict, c II ; ] 1 &^12 Vict. c. 1 19 ; 13 & 14 Vict. c. 31
;

19 & 20 Vict. c. 9 ; 27 & 28 A'ict. c. 114). In an entailed estate a proprietor

laying out money for draining is a creditor of succeeding heirs for three-

fourths of the sum laid out, provided the sum laid out does not exceed

four years' rent (10 Geo. in. c. 51, ss. 9 and 10 (iNlontgomery Act). For a
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definition of diaina^'C as applied to an entailed estate, see the Entail

Anieudnient Act (38 & 39 Vict. c. Gl), s. 3.

Onf/a/ls.— 10 & II Vict. c. 1 1.'., provides that " where any land shall

be capable of bein<3' drained, or inipiuv(,'d by diainai^e, by means of

works to be executed on the same and other lands for obtaining or
improvinj^ the oiitlall, or otherwise, it shall be lawful for any persons
interested in the lands so capable of being draine<l or imprcjved, and who
shall be desirous for that purpose to execuli; all or any of the works herein-

after mentioned, and shall l)e unalde to execute such works l)y reason of

the objeelion, absence, or disability of any person whose land, property, or

rights would be entered upon, cut through, interfered with, or affected by
or for the i)ur})Ose of such works," to apply to the Sheriff for an order
])erinittiug the draining with an outfall through the land specified (s. 1).

The Sherilf may make in([uiry, and he may grant the or<ler if he is satisfied

that "the benelit to be derived from such drainage or imjirovement out-

weighs the damage to be done thereby, and the proposed method of

drainage is in the whole circumstances the best, and that such ilrainage or
improvement may be elfected without material detriment to the lands,

})ropeily, or rights so proposed to be entered upon, cut through, interfered

with, or alfected, and that the damage done may be ailecpiately and
effectually compensated under the provisions of iliis Act" (s. 5). The Act
contains fuither provisions for compensation ; the removal of obstructions

from rivers
;
protection of salmon fisheries, mills and dwcdling-houses : and

entry on the lands in order to execute and maintain the works on obtaining

permission from the Sherilf. Under the Public Health Act, 1867, s. 70, upon
a re(iuisition in writing by not fewer than ten inhabitants of a district, the
local authority are bouml U) meet and consider the jiropriely of fornn'ng a
special drainage district. The special drainage distriet is managetl by a
sub-connaittee appointed by the district conunittee (L. G. Act, 1889, s. 81).

(See Public Health, Special DUlrirl, under head Brainwje.) For the
provisions of the Public Health Acts as to drainage, see ss. 71 to 92 (45
& 4G Vict. c. 11; 44 & 45 Vict. c. 37, ss. 5, 29) (providing channels for

carrying off acids from works). See also Pivers Pollution Acts (39 & 4(3

Vict. c. 75. and 56 & 57 Vict. c. 31).

Drawn Teind.—Prior to i5GU the titular usually made his right

elfeetual by drawing the ipxa corpora, subject to certain regulations. The
owner of the crop notified the titular to teind the corn by a certain day.

If the titular failed to do so, the owner himself, in ]iresence of witnesses,

teinded the corn and stacked the teind sheaves on the ground, where he
looked after them till the beginning of Xovend)er. Sul)se([uently, if still

unrenu.)ved, the sheaves were at the titular's risk. 2s ot unconnnonly,
however, he arranged with the owner for delivery, once a year, of a fixed

number of bolls in ])laee of the ipsa rarjiora.

Ahev the Peformation, and particularly 1)\- the Art 1606, c. 8, proprietors

or heritors were entitled, tifteen days after the grain was cut, to require

titulars to teind the corn within eight days; and if the latter neglected to

do so, the former were free to teind and stack it themselves. The Acts
1612, e. 5, and 1617, c. 9, contained some variations in the previous law,

and about this time the levying of teinds by rental-l)olls became prevalent.

If the titular desired to iliscontinue this methoil of payment, it was necessary
for him to issue a prohibition against all ])ersons meddling with the teinds,

—

publication of the writ of inhibition being made at tlu' clnneh of the ]iarish
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wliere tlie laiuls lay. The Act IG;'.:'., c. 17, put an end to tlic i)ractice of

titulars (Irawin;^ tenuis,—orclainin<;- that each heritor should have the leading

of his nwu U'ind after ihe same had lieen lawfully valued, and the price

thereof paid or provided for. Abuses, however, arose out of this enact-

jiient,—heritors, after instituting processes of valuation of the teinds,

getting warrants to lead and taking no further steps towards valuation.

A renfedy for this was provided by the Act 169:], c. 2:>, which declared that

a warrant to lead should remain in force only until a protestation for not

insisting should be olitained by tlie titular.

Drilling' (Illegal).—In 1819 an Act was passed (60 Geo. m. and

and 1 LJeo. iv. c. 1) to pre^ent the training of persons to tlie use of arms

and to the practice of military evolutions and exercise. By this Statute it

is provided (s. 1) that all meetings and assemblies of persons for the

purpose of training or drilling themselves, or of being trained or drilled to

the use of arms, or for the purpose of i)ractising military exercise, move-

ments, or evolutions, without any lawful authority from Her Majesty, or

the Lieutenant or two Justices of the l*eace of any county or riding, or of

any stewartry, by commission or otherwise, for so doing, are prohibited.

The punishment of attending such meetings or assemblies for the purpose

of drilling or training others, or assisting in so doing, is penal servitude for

seven years, or impiisonment for two years. The penalty of attending such

meetings or asseml)lies for the purpose of being drilled or trained is line

and imprisonment not exceeding two years. Persons so assembled (s. 2)

may be dispersed, or detahied and recpured to give bail, and prosecuted.

Every action or suit (s. 6) l»rouglit against any inferior judge or officer of

the law for anything done liy them in pursuance of the Act must be

commenced within six calendar months of the facts committed ; and if the

defenders are successful in such action or suit, they are to be entitled to

treble costs or expenses. No i)erson (s. 7) shall be prosecuted for an

offence against the Act mdess such prosecution shall lie commenced within

six calendar mouths after the offence committed.

Driving, Furious or Reckless.—See Fuiaous Eiding

AND L)i;iVL\(;.

Drove Road.—A drove or drift road, for tlie transit of cattle

may be eithi-r a pulilic or a servitude road. If the lienefit of the road is

enjoyed only by a detinite farm or definite farms in the neighbourhood, it

is a servitude road. On the other hand, if it is used by the farmers of the

district generally for tlie purpose of dri\ ing cattle to and from the markets,

it is of tlie nature of a ])ublic road {Marqvrss of I'lr'n/albaur, 1849, 9 D.

210 ; revd. 7 Bell's App. 4:;). See Actus.

Drug; Druggist.—S(,'c T'iiakmacv Act; Poisonr : Ditucoixo
;

Culpable JIo.mm ji»k.

Drugging.—Administering drugs "so as to stupefy and deprive of

consciousness," although there l)e no further intent, and no damage result,
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is sufficient to constitute an oftence, unless it be done for a lawful purpose
(MacdonalJ, CViw. Jaiii\ wnl cd., 174). " Xo case has as yet occurred in

which tlie act stood alone. . . . llut it seems impossible to doubt the
relevancy of such a charge " {ih.).

Drugging the owner or custodier of property is an aggravation of theft

( Wilson and Others, 1828, ]3ell, Notes, 22 ; Stuarts, 1829, Jiell, Notes, 22.—
As to whetiier this constitutes robbery, see Macdonald, 37, 38, and
notes).

In the case of AlrMindcr Mi/chrlJ, 1833 (IJull, K'atcs, 90), the charge
was one of feloniously administering drugs to the injury of the person, and
with tlie aggravation of having done this with the intention of preventing
one of the lieges from following his lawful luisiness or exercising his

political rights.

It is culpable homicide if, for a frolic, something likely to sicken the

person taking it be mixed with food or drink, and death ensue, even though
the sul)stance administered be not in itself dangerous to life (Hume, i. 237

;

Alison, i. 99; Macdonald, 134). Im])roporly giving laudanum to a child to

put it to sleep also constitutes culpable homicide {Crairfovd, 1847, Ark.
394; Hamilton, 1857, 2 Irv. 738).

To have connection witli a woman whose resistance has been overcome
by drugging her is lape (Hume, i. 303; Burnett, 103; Alison, i. 211;
Fraser, 1847, Ark. 280 (opinions) ; Sweenie, 1858, 3 Irv. 109 ; Macdonald,
Grim. Law, 106, note 11).

The punishment of drugging is either imprisonment or penal servitude.

Forms of charge will be found in jMacdonald's Crim. Laio (p. 388), and in

Mr. N. J). Macdonald's Mcnxal of Criiniiml Procedure Act (p. 28).

Drunkards, Habitual.—Civil.—Until within recent years the

law of this coinitry did not treat halutual drunkards as a distinct class,

requiring special treatment. So far as they came within the ken of the

law, they were considered not with the object of curative or remedial treat-

ment, but from an apprehension of the consequences to their relatives from
their protligality and waste. Those in whom habitual drunkenness
develops a dangerous profuseness may be dealt with by the procedure of

Interdiction {q.v.). This may be judicial or voluntary, i.e. imposed by the

Court or self-imposed. It is defined by Erskine (i. 7. 53) as "a legal

restraint laid upon those who, either through their profuseness or the

extreme facility of their tenq)ers, are too easily induced to make hurtful

conveyances." But judicial interdiction is going into desuetude, and
voluntary interdiction is being superseded by trust deed. It has, moreover,

serious limit alitms. The interdictors have no power of sequestrating the

person of the interdicted ; they do not acquire the control or management
of his property, luit are a])pointcd merely ad auctoritatcm pra:standam :

only deeds all'ecting heritage come within its scope, and even these, if

granted without consent of the interdictors, are not null, but reducible on
proof of lesion ; and judicial interdiction can be imposed only by the Court
of Session, not by tlie vSheril'f.

Persons who suiter from delirium tremens are sometimes received into

lunatic asylums, but di]>somania and facility of temperament, the frequent

results of liabitual drunkenness, cannot be treated under the Lunacy Acts,

since they fall short of actual insanity. Provision has therefore been made
by the Inebriates Acts. 1879 and 1888,—viz. The Habitual Drunkards Act,

1879, amended by the Inebriates Act, 1888,—for providuig retreats for those
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who sufl'er in this way. A retreat is defined as "a house licensed by the

licensing authority named by this Act for the reception, control, care, and

curative treatment of habitual drunkards," and liabitual drunkard means
'• a person who, not being amenal;)lo to any jurisdiction in lunacy, is not-

withstanding, by reason of habitual intemperate drinking of intoxicating

liquor, at times dangerous to himself or herself, or to others, or incapable of

managing himself or herself, and his or her affairs" (1879, s. o). A local

authority, wliich in counties is the county council and in burghs the

provost and magistrates (1879, s. 5, Sched. 1 ; Local Goverinnent (Scotland)

Act, 1889, s. 11 (5) ), may grant a licence to one or more persons to keep a

retreat for habitual drunkards. The licence is to be for a period not

exceeding thirteen months. One at least of the persons to whom it is

granted inust reside in the retreat and be responsible for its management,

and a duly qualified medical man must be employed as medical attendant

(1879, s. 6). No licence is to be given to anyone licensed to keep a house

for the reception of lunatics (1879, s. 7). Provision is made for the events

of a licensee dying, becoming bankrupt, mentally incapal)le or otherwise

disabled, and for the appointment of a deputy during temporary absence

;

also for discharge of the patients from a retreat wdiich has become unfit for

habitation (1879, ss. 8, 9 ; 1888, s. 3).

Any habitual drunkard desirous of entering a retreat may make
application to the licensee in a form gi^'en in a schedule to the Act, stating

the time during which he undertakes to remain in it. His application

must be accompanied by the statutory declaration of two persons that he is

an habitual drunkard within the meaning of the Act, and his signature nuist

l)e attested by two justices who have also satisfied themselves of this fact.

The justices must ex}»lain to the ap})lieant the effect of his application and

his reception into the retreat, and must state that he understood these

(1879, s. 10 ; 1888, s. 4). After an applicant is received into a retreat, he

cannot leave it until the expiration of the term mentioned in his application,

but this is not to exceed twelve months. He may be discharged earlier by

the order of a justice of peace or magistrate having jurisdiction in the

place where the retreat is situated, upon request of the licensee, or l)y order

of the Home Secretary on the reconnnendation of the inspector of retreats

or his assistant, or by a judge of the Higli Court or County Court judge in

England, or the Sheriff of the district within which the retreat is situated

in Scotland, upon the report of someone whom lie has authorised to visit

and examine the patient (1879, ss. 10, 12, 15, 18). There is no provision

for a judge of the Court of Session exercising tliis power. Provision is

made in the Statutes for a patient, on licence from a justice or magis-

trate having jurisdiction as above mentioned, residing temporarily outside

the retreat for the benefit of liis health (1879, ss. 19-22). A patient

who escapes may be appreliended upon warrant and brought back (1879,

s. 26). The Home Secretary may a])point an inspector and assistant

inspector of retreats, who must \isit every retreat at least twice a

year (1879, ss. 13, 15). He may also make rules for the management
of a retreat (1879, s. 17). The rules at present in force are those dated

10 August 1888. They recpiire inter alia that the licensee shall, witliin

one month from the granting of tlie licence, draw up and submit for

the approval of the inspector, regulations and orders for the domestic

arrangements of the retreat and the management and treatment of the

inmates.

Certain offences are created by the Haliitual J)runkards Act, such as

failure on the part of the licensee to comply witli tlie provisions of the
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patient by a servant employed in a retreat; knowingly assisting a patient

to escape; withont authority of the licensee or medical oliicer, bringing
any intoxicating li(iuor, s(_'dati\e naicotic, or stimulant drug into a retreat,

or giving it to a person detaiuetl tliere (1879, ss. '2'.'>, '2-i). Any of tliese

offences may be visited with a penalty of £20 or tliree montlis' hard labour

(1879, s. 28). If a patient refuses to conform to the ndes of a retreat

where he is detained, lie may Ije liiuMl £.", nr siin'ci- sc\cii (hivs' imprison-
ment (1879, s. 25).

Sec. ol (1879) requires that any action against any person for any-
thing done in pursuance of these Acts shall be connnenced within two
years after the thing done, and that written notice of such action, and tlie

cause thereof, l)e given one month before its commencement. I'>ut this

seems to be repealed l)y the Tublic Authorities rroLedion Act, 189:), s. 2.

In place thereof, sec. 1 of that Act provides that the action shall be raised

within six niontlis after the act or neglect com})lained of, and tliere is no
requirement of notice l)eing given.

The original Act was only to remain in force for ten years, 1)Ut it was
made permanent l)y the amending Statute.

There is no retreat in Scotland licensed in \ irtue of these Acts, but
there are unhcensed institutions, where inebriates, whose friends can induce
them to enter, are cared for. The keepers of tlie.se retreats have no legal

power of detention. A number of habitual drunkards also enter lunatic

asylums as voluntary patients. In order to do this they must first (jbtain

tlu' permission of the Board of Commissioners in Lunacy, which in juactice

is never refused. After reception into an a.syhim, lliey can only leave it

on giving three days' notice, and during their residence the medical super-

intendent has the same authority over them that he has over the

lunatic patients. There is a prospect of early legislation on the subject

of habitual drunkards, following on the lieport of the Scottish l)e])artmental

Committee on Habitual Ulfeiulers, Inebriates, etc., presented to rarliauH'iit

25 April 1895.

Criminal.—The expression habitual drunkard is not known to the

common law.

P>y the Burgh Tolice (Scotland) Act, 1892, s. 382: "It may be charged,

as an aggravation of the offence of Ijeing drunk and incapable, that the

accused person has, within the twelve months preceding, been three times

previously convicted of such offence." There is a similar provision in the

Greenock Police Act, 1877, s. 245, Under the Prevention of Cruelty to

Children Act, 1894, s. 11, where it ap])ears to the Court before which any
person is convicted of the olfence of cruelty within the meaning of that

Act, or of any of the offences mentioned in the schedule to the Act, that

that person is a parent of the chiM in respect of wboin the offence was
committed, or is li\ing with the parent of the child, and is an habitual

drunkard within the meaning of the Inehriates Acts, 1879 and 188S,

the Court may, in lieu of iiiiprisonment, make an order for his deten-

tion for a period not exceeding twelve months in a retreat under the

said Acts, the licensee of which is willing to receive him; but no such
order can be made unless the convicted person, having had notice of

the intention to allege habitual drunkenness, consents to the order being

made.

Dru n ken ncss.—See Intoxication.



o
G2 DiiY ^rrLTrur:

Dry IVIuIturC.— In the servitude of Thtklage ((/./•.) this term is

applied to the case of a person who pays to u mill a certain yearly sum of

money or quantity of grain, in the name of multure, whether he grinds at

the mill or nut.

Duelling', or single combat, was an institution of very great

antic|uity. Duels may be divided into two classes: (1) the judicial duel or

trial by combat; and (2) the private duel, an outcome of the laws of

chivalry. Trial by combat was probably introduced into Scotland, as it

was into England, at the time of the Norman Conquest, and was used as a

method of determining both civil and criminal questions. It fell into

desuetude, but was revived in England in 1817 by Lord EUenborough, who
ottered battle in reply to a charge of nuirder. Tlie ancient law was held to

be still in force, and on the challenged refusing to fight, the challenger was
allowed to go free ; but the law was repealed the following year (59

Geo. III. c. 46).

The private duel has passed tlu'uugh various stages of recognition and
repression. It was at one time in vogue in Scotland, but in 1600 (c. 12)

a duel without licence from the king was made punishable hj death. It

was further enacted in 1696 (c. 35), that whatever person, principal or

second, should challenge or accept a challenge to a duel, or otherwise

engage therein, sh(juld be punished by banishment and escheat of moveables,

though no actual fighting should take place. These laws have been repealed

(59 Geo. III. c. 70), and the killing of an adversary in a duel is now regarded

as murder at common law, even thouoh the survivor be the person

challenged (Hume, i. 230 ; Alison, i. oo ; Macdonald, 12-4). Numerous
instances are cited by Hume where the law was carried out in all strictness,

but a jury will take all the circumstances into consideration (see trial of

Sleu-art of Duneam, 1822). Duelling not resulting in death is a breach of

the peace (Macdonald, p. 189). If it be known that a hostile challenge has

l)eensent and received, the parties nuxy be bound over by sureties to keep

the peace under a specified penalty, and they may be committed to prison

till caution is found. Seconds were included in punishment for breach

of the peace {Burn and OfJirrs, 1842, 1 lU'oun, 1).

Duke.—A noble of the highest rank in the British Peerage. The
title was introduced into Scotland al)0ut the end of the fourteenth century

by JJol)ert III., when he created his son, Prince David, Duke of ]iothesay.

None of our (hd<edoms have ever been separate sovereignties, as some have
been on the ('oiitin(;nt. The possessi(jn of a dukedom does not give its

holder any privileges, save that of jirecedence, Ijeyond those of a peer of any
other vi[]]]<. Poyal ])i-inces on wlioni dukedoms liave l)een conferred retain

their ri,L;lit to be styled " Itoyal Iliglmess." A duke, not of the royal family,

is, in formal language, " I'he IMost Nol^le tlie Duke of ," and is

addressed ".My Lord Duke," or "Your (irace."

A duke's jtarliamentary robes are scarlet with four d(jul)lings of ermine.

His coronet is a circle of gold, on which are eight golden " strawberry

"

leaves. Inside the circle is a cap of crimson velvet, surmounted with a

golden tassel and edged with ermine. When the coronet is represented

heraldically, with or without the cap, live of the leaves are shown, the leaf

at each end being in ])rofile.

I>v courtesv the eldest son of a duke bears one of his father's titles,

—
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tli.it n\' a iiiarquisatc (ir an eaililoiii,—and takes ytroccdence after iiiarquises.

TIh.' (lau^ditcrs arc each "The Kiglit lldiinuialilc ilic Lady" (with Christian

and surname added). The younger sous are "The JJiglit Honourable the

Lord" (with Christian and surname).

For the designati(jn ol" a })eer in a suniniuns, and style of signature of a

peer, see Dignities.

See also ruEcEDENCE ; Dignities ; PEEitAGE.

Dumb.—See Witness; Declaration by PiasoNEn.

Dung'.—^Vpart from express stijmlation in a lease, "there is a rule of

the eonnuon law a])]ilicalile lo agrieidUnal leases, and whieh is founded

upon eonvenienee and fortified by sound sense, to the ell'eet that in the

interests of good husbandry the (lung whieh is produced on a farm shall

be used for the cultivation of "that farm" {Iieid'sKrrs.,lSdO, 17 K. 519,at ]..52-!).

A tenant cannot, therefore, carry away the dung from a farm ; and if he

do so the landlord may have it Itrought back by summary conqdaint

(Carneffi/, ISo^, 14 1 ). 528). These rules aj)ply etpially to I be dung made
from tlie straw of the penullimate crop, whieh must be used for the way-
going cvoi) {Fonrstei', 1(S08, M. App. Tack, IG ; see aho rriuf/Ie, 179G, M.
GoTo ; JJ. Iloxhuir/Iie, 181G, Hume, 8G7: rev.l. 2 Bliuh, 15G: Clerk, 18Ul,

Hume, 867 n: Murray s Tr,«., 1889, 20 S. L. II. 702). Conditions are

usually inserteil in a lease as to the terms on which the (bmg left on a

farm is to l)e taken over by the landloi'd or tlie incoming tenant (see I'ankine,

LcKScs, 385-G, u91-2, and cases there cited).

In a question l)etween the heirs and executors of a tenant, the dung on

a farm is heritable dcstiaationc (Ecid's Exrs., 1890, 17 V\. 519), .See under
Citor: Leases.

Dwc 1 1 i ng- ho use .—See Citation ; Execution ; Fii-VNCIIISE
;

Hamesucken ; Housing of the Working Classes.

Dy i ng" Deposition .—See Deposition by Deceased Tersons, etc.

Dyvour.—The word "dyvour" is derived from the French devoir,

to owe, and was formerly used in Scotland to denote an insolvent debtor who
made over his estates to his creditors by ccssio honorum, in onler to obtain

relief from jtersonal diligence and inqirisonment. The laws relating to

such debtors were formerly marked by a harshness and severity which owed
its orii:;in to the adoittion in this countrv of \arious reuulations existing in

the law of France, from which the Scottisli process of trfisio honorvm itself

received its distinguishing features. Tims, a French delator of the 17th

century, who desired to make a judicial cession, dcs hiens, was required to

ap])ear in Court in a garb which, according to the fashion of that age, was'

held to mark a special degree of infamy, and under the pro\ isions of an
arr^t of 1592 he received from his creditors a green bonnet, which he was
obliged to wear as a condition of obtaining innuunity from imprisonment.
Within fourteen years from the arret of 1592, the Court of Session passed

an Act of Sederunt, dated 17 May IGOG, " concerning dyvoris." requiring
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the magistrates of Edinlmrgh '• to cause big, mak an<I erect ane pillerie of
liewin staue, neir to ilie mercat croce of Edinburgh, upon the lieid thairof
ane sait and place to be maid quhair upouu in tyme earning sail be sett all

dyvoris, and sail sitt thairon ane mercat day from 10 hours in the morning,
quhill ane hour cfter dinner, and the saidis dyvoris, before their libertie,

and cuming furth of the tolbuith of Edinburgh, upon their awn chairges, t^)

cans mak and buy ane hatt or bonnet of yellow (Miloure to be worn be
tliame all the tyme of thair sitting on the\said pillerie, and in all tyme
thairefter, swa lang as they remane and abide dyvoris, with speciall

provisioun and ordinance, if at ony time or place efter the publicatioun of

the said dyvoris at the said mercat croce ony person or personis declarit
dyvoris beis fundin wantand the foresaid hatt or bonnet of yellow colour,

toties it sail be lawful to the Bailleis of Edinburgh or ony of his cveditoris

to tak and apprehend the saids dyvor and put him in the tolbuith of Edni-
burgh thairin to remain in sure custodie, the space r)f ane quarter of ane
yeir for ilk fault and faiUie foresaid." "The reason of which se^-erity is to

deter Decodorcs who lavishly spend their estates, and continue trade when
they know themselves absolutely broken " (Stair, iv. 52. 34). The pillory

erected by the magistrates under the Act of Sederunt was commonly known
as the "dyvour stone" {i]j.). By Act of Sederunt of 2G February 1669,
anent"The habite of l)ankrupts," the yellow hat or lionnet was replaced
by a complete habit, wliich was required to be "a coat and upper garment
which is to cover their cloath.s, body and arms, whereof the one half is to

be of yellow, and the other half of a brow^n colour, and a caj) or hood, which
Ihey are to wear on their head party coloured as said is." In consequence
of the want of due observance of this Act, the requirement of the dyvour's
habit was enforced and declared to be compulsory by Act of Sederunt of

2o January 167^3. It was held " that in a cessio hononna the law makes nu
distinction as to the dyvour's habit between a male and a female ]>risoner,

at the same time it is apparent that the habit ]irescril)ed liy the Act of

Sederunt was meant only for males" {Rnnieji, 1775, 5 Bro. Sui)p. 413).
The Act of Sederunt of ^1S July 1688 enforced the requirement of the
habit, which was therel)y prescril)ed to be "a bonnet partly of a brown and
])artly of a yellow coloui, with uppermost hose or stockings on his legs half
lirown and half yellow colluured, conform to a i)attern delivered to the
^lagistrates of Ediid)Uigh to be kept in their tolbooth." It was, however,
provided that tlie Couit nu"ght dispense with the halut " in cases of innocent
misfortune liquidly libelled and proven." By tlie Act 1006, c. 5, the Court
was forbidden to dispense with the l)ankru}>t's habit unless in the summons
and ])roce.ss of ce.ssio the bankiupt's failing through misfortune be lybelled,

sustained, and ])roven. The strict rule of the Statute was, however,
gradually relaxed in practice, until the liabit was uniforndy disi)ensed with.

The last instance in which the Court refused to dispense with the habit
was in the case of Dick, 1775, 5 Bro. Su]»p. 411, where the debtor had been
guilty of smuggling (More's Notes to Stair, cccc\xx^•ii). V>\ the Cessio Act
of 1830 (6 & 7 Will. IV. c. 56, s. 18), the dyvour's habit was abolished.

Ea.l*I {':o//ir.s).—A noble of the tiiird rank in tlie British I'eerage. Earls
appear in the Parliaments or National Councils as early as 1114-15 (Lib. de
Scone, 1, Acts Sc. Pari., liec. ed., 63), and, till the institution of the rank
of the dukedom, are of the highest rank of temporal lords. Anciently, the
earl was the officer in chnrge ftf a district, which, from the fact that it was
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plact'tl utuler on call, was called an eaiMuiu, (-(miiLy, lonilltilu.-^. TIh; laiik

and title of earl is now dissr»ciate<l from all lerril(jrial or (»nieial character.
The call's ]>ailiaiiiciitaiv lohes arc scarlet with three d<iuhliii<^s ttf

ermine. His cdiiniet is a circle from whi(th rise ei^Hit rays allciiiatcd with
eight conventional leaves, all of j^oM. The rays, whicii rise hij^dicr than
the leaves, are cajtped each with a laruc pearl. Jiiside the coronet is a ca])

similar to a duke's (see DUKE). When i he coronet is reja-esented heraldicallv,

live rays and four leaves are shown. An carl is styled, in formal terms,
" The llio-ht Honourahle the Karl of ," and is addressed " My Lord,"
"Your Lordship." Jlis wife is

••

'J'hi.' Jii^hL JIoiKjuiahle the CNjuntess
of /'and is addressed " My J>ady," " Your Didyshij)." His eldest
son ranks next after viscounts, and takes one of his father's haronial ipi

viscounty titles. The younger sons are "The Honourahle" (with Christian
and surname). The daughters arc "The Itight Honourahle the i^idy

"

(with Christian and surname).

For the signature of an earl and his designation in a summons, sec
PiCNITIES.

See also Dicxitiks : I'kkij.m;k : I'iu'/edexck.

Earnest.—Earnest, or arks, is a sum of money, or other moveahle,
given by one i)arty to the other in a vcrhal contract of sale, hiring, or the
like, as a symbol of completed bargain (Dickson on Ju-i(/ritcr, s. 847). H"

large in proportion to the consideration, it is held as part of it ; if merely
nominal in i)roportion to the consideration, it is not computed as part of it,

and is in that case called dead earnest (Dickson, s. 849: Ersk. iii. :'.. .".

But cf Stair, i. 14. :! ; Mackenzie, liisfif. iii. :!. 1 ).

The giving of earnest is not indispensable, unless wiiere this is established
by uniform and notorious local custom (Bell, /^v//. s. 17."»

( 1 )
; Dickson, s.

848). Where the giving of earnest is so established, there is Iock.s

jnvnifcnficr until it is given: and the return of tlic earnest will not dissolve
the bargain (Bell, il>. ; WaJlao, 1808, Hume, Ihr. 8.j:;); unless this also

is in accordance with local usage ( Watt, 170:'), Mor. 8472).
The giving and taking of earnest is, in the general ca.se, evidence of a

concluded bargain, so that neither party can tliereafter resile by forfeiting

or restoring the arles (Stair, i. 14. 8; Ersk. iii. .".. .">). It is a mark of

concluded consent in a bargain whicli may be validly contracted by simi)le

v^erbal paction. But it cannot supi)ly the want of written evidence in

contracts which re(iuire that stdemnity for their completion (Ersk. iii. :I. ?>
;

Lav'^on, 1G99, Mor. 8402; Dickson, ss. oGO, 847). In tliis last case it has
not the effect of rri intrrrcntiix.

According to Brof. Bankinc, in tnating nf leases for not more than
a year, "the bargain .seems to lie neither the better nor the worse for the
giving of arles or earnest" (Leases, HI).

For the Btoman law on the subject, see Ai;i;ii.e.

See also Bei intekventus; M.v.steu and SEiiVAM; Leaseis.

Eavesdrop.— lOavc^drop, otherwise known asstillicide, is a jiositive

servitude, in virtue of which the owner of a dominant tenement may allow
rain collected on his tenement to fall f»n the lands of the owner' of th»^

servient tenement. By the common law of Scotland the owner of one
property is Ixiund to receive rain and other surface water which Hows hom tlic

property of another projirietor by natural ]iioccss. liuilding on a property
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alters the naiural How ol' rain-water, ami may in certain cases so materially

alter it that certain building operations may lie prevented. Without a

servitude of eavesdrop the owner of land is entitled to collect the rain

which falls on his lands and let it reach tli(> ground anywhere ho pleases

on his own ground. Thus, if he has h\iilt a house on his property, the roof

prevents the rain reaching the ground where it naturally would fall, and
tlie rain-water is collected from the roof and allowed to reach tlie ground
at some spi'cial spot. If tliat spot is within the owner's own l)oundaries,

tlien it is prt'sumed tliat the rights of the neighbouring ])roprietors have
not been materially allected, and they therefore have no right to object.

But if, on the other hand, the rain-water is collected in a cistern, or on a
roof, and is conducted so as to fall on a neighbour's ground, or (juite close

to his boundary-line, then the neiglibour lias a right to oljject, unless the

first-mentioned owner of land has a servitude of eavesdro]) over the otlier

lands. According to this rule, no person, unless he has the servitutle-right,

is allowed to build quite close to the boundary of his property, and in most
cases the use of a spout or pijte, to prevent water (hipping over the

boundary, will not be held sulhcient (Stair, ii. 7. 7). Hie IJoman law fixed

two and a half feet as the width of the space which should be left l)etween

the walls of a building and the boundary of the property on which it was
built ; and though there is no statutory rule in Scotland in regard to the

matter, usage seems to have fixed a limit, at least in certain burghs. In
Kirkcudbright it was fixed at eighteen inches (O/arJ,-, 1700, Mor. l.'U72

;

Gariocks,\~^\), Mor. 1;117«S). Where usage had not fixed the distance, a

discretionary power in regard to the matter was \ested in the Dean of

Guild, subject to review in the Court of Session (Ersk. ii. 9. 9).

The servitude of eavesdrop does not imply a riglit of property in the

space left vacant in which tlie water is to fall. The fact that there is a

servitude implies that the jtroperty over which the servitude exists belongs

to another; and that other may build on his property, provided he makes
proper arrangements for carrying away the water which he is bound to

receive by reason of the servitude {ScoaUtr, lS;!l\ 10 S. 241). Any build-

ing which he may put up must not interfere with the servitude-right.

The servitude of eavesdrop may be constituted by use for the prescriptive

period {SliiiliKj, 1752, Mor. 14520), or by grant, either express or implied.

The servitude may be lost in the same way as other servitudes,—either by
lenunciation or by disuse for the prescriptive period. In several cases

where the servitude has arisen from implied grant or ])rescriptive use, it

has been difficult to distinguish between the servitude right of eavesdrop
and the right of i)roi)erty in the ground, as the use of a right of eavesdrop
ill such a case might be used as an adminicle of evidence of ])roperty.

Accordingly, questions have been tried in one action (first), to ])rove that
the boundary of a jiroperty was at a certain place, and (second), failing

that, to ])rove that there was a right of eavesdrop at that place {Steele,

1832, 10 S. 857).

[Bankt. b. ii. til. 7, s. L"! : Stair, b. ii. tit. 7, s. 7; Ersk. b. ii. lit. !), s.

9 ;
Bell, Prin. ss. 941, 1004; Bankine on Laudownerskijo, 461.]

Eaves-Clroppers.—Statements or confessions overheard by
"eaves-dropping" are not excluded from proof (Dickson, s. .'US; Johnston,

1845, 2 Broun, 401. See cases of Talt and Stevenson, 1824, and Edmond,
18::50, in Alison ii. 585; and M'Kinlay and Gordon, 181^9, Alison, ii. 537).
In England, " eaves-droppers " are persons " who at night listen about the
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doors or windows, or under the eaves of houses, to lieiirken after discourse
and raise niiscliievous tales" (Tait, Jadirr of tlir Pnur, 2nd ed., ."KJl ). The
offence is punisfiable in En,t,dand, by statute, Ity line and imprisonment

;

and is supposed to be punisliable at common law in Scotland, if not under
the early Scots statutes (Tail, ///.).

Ecclesiastical Buildings and Glebes Act: J'ru-

crrdiuf/s in Sltmif Cunrl.—These are regulated by the Ecclesiastical

Buildings and (llc'bes (Scotland) Act, LSGS, ai & '^2 Vict. c. 9G.

'J'he matters in whicli the Act gives jurisdiction are proceedings relating

to the building, rebuilding, repairing, adding to, or other alteration of

churches or manses
; or to the designing or excambing of glebes or additi<jns

to gle])es: or to the designing or excaml)ing of sites for, or additions t«t,

churchyards, and the suitable maintenance thereof, including the building
or repairing of churchyaid walls (Act, s. .">).

These proceedings do iml licgin before the Sheriff, Ijut before the
presliytery : but whenever, with regard to such matters, the ]»resbytery has
pronounced any order, finding, judgment, or decree (incidental or otherwise,
Heritors of Pitslvjo, 1879, G B. ]0G.">), the minister or any heritor may
remove the whole case to the Sheriff Court, by appeal to the Sheriff

within twenty days; otherwise the order, finding, judgment, or decree
becomes final (Act, s. o (but see opinion r>f Lord Biesideiit in WaWcr,
187G, ;! l\. at p. :.U4)).

Appeal is by summary petition to the Sheriir of the county in which the
parish concerned is situated (if situated in two counties, then to the
Sheriff of either), praying him to stay the proceedings before the jtresbytery

and to dispose of the same himself (Act, s. 4).

The api)cal, within ten days of its presentation, must jjc intimated to

every heritor, to the minister of the parish, and the clerk of the presbytery
(Act, s. ")).

The Sherilf, having satisfied himself that the intimation has l»een duly
made (if not satisfied, he orders such intimation as he thinks necessary),

then proceeds to consider the circumstances, and hear parties or their

agents without writlen ])Ica(lings. unless he specially orders them: if

required, he must ])ersonaliy inspect the premises or locality (Act s. L".), and
he must take a note of the ])roceedings and of any evidence whicli is laid

before him. Thereafter he disposes of the petition (including tlie question
of expenses (Act, s. L"»)), as seems just (Act, ss. G, 7, 8).

All orders, findings, judgments, inteilocutors, or decrees of the Sheriff

are linal, unless ap]»caled lo ihc bord Oidinary on IheTcinds within twenty
days of their date (^Vct, ss. 14, Ui, 17). The note of ap^teal is liy writing on
the margin of the deliverance a])]>ealed against, or by a sejtarate note of

appeal lodged with the Sheriff ("leik, signed and dated by the api)ellant or

his agent (Act, s. IG). AVitJiin two days of such a]ii)eal being taken, it nuist

be intimated by the Sheriff Clerk t(j the res])ondent or his agent (Act. s. 10),

and the jirocess tran.smitted to the Depute Clerk of Session attaciied to the
Bar of the Lord Ordinary (Act, s. 20).

The effect of such a]q)eal is to sul»nut to the review of the Lord Ordinary
every deliverance of the Sheriff (except such as have become final), not only
at the instance of the ai)pellant but also at the instance of every other
party a]>pearing in the appeal (Act, s. 18). The action is entirely removed
to the jurisdiction of the Lord Odinary, whose findings are final and not
subject to review (Act, s. 20).
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The special regulations for ilie various proceedings competent under the

Act are set forth in sees. 7, 8, 9, 10, 11, 12.

[Dove AVilson, Practice, pp. 403-7 ; ]\Iackay, Manual, p. 597.]

Edict Nautae, cauponcs, stabularii.—See Nautj:,

CAUPONES, STADULAKII.

Edictal Citation.—See Citation.

Education.—Education in Scotland is regulated chiefly by the

Education (Seutland) Act, 1872 (35 & 3G Vict. c. 62), wliicli repealed all

former Statutes so far as inconsistent with its provisions. But many Scots

Acts dealing with the question had been passed before 1872, and the extreme
importance of the subject for the national welfare was recognised by Statute

so long ago as 1404, c. 54. It will be convenient briefly to consider, j^rs^,

—

THE ACTS PEEYIOUS TO 1872.

Of these Acts, the following four were tlie most important, and are

recited in the preamble to tlie Act of 1872 :

—

1. The Act of 179G (Will. iii. c. 26).—By this Act it was provided that
" there be a school settled and established, and a schoolmaster appointed,

in every parish not already provided, by advice of the heritors and minister

of the ]»arish ; and for that eflect that the heritors in every parisli meet
and provide a commodious house for a school, and settle and modify a

salary to a schoolmaster which shall not be under one hundred merks

(£5, lis. Ivd.) nor above two hundred merks, to be paid yearly at the

terms, Whitsunday and ]\Iartinmas, by equal portions, and that they stent

and lay on the said salary conform to every heritor's valued rent within the

parish, allowing each heritor relief from liis tenants of the half of his

proportion for settling and maintaining of a school and payment of the

schoolmaster's salary."

2. Tlie Act of 1803 (43 Geo. iii. c. 54).—On the preamble that the

salaries fixed by the al)0ve Act were altogether inadequate, they were to be

raised to not less than three liundred, nor more tlian four hundred, merks,

and to be fixed by the heritors and ministers. A schoolhouse was to be

provided in every parish where there was none already ; and in yjarishes of

great extent or population, a salary of six hundred merks miglit be provided,

wliich sum might be divided among two or more teachers. In such case,

tlie heritors were exempted from providing school premises (s. 11 ; and
Macalister, 1854, 10 D. 730). The schoolmasters were to be approved by
the presbytery, and w(!re re(|uired to sign the Confession of Faith and the

formula of the Church of Scotland. The heritors and ministers were to

fix the fees, and the schoolmaster was "obliged to teach" such poor

children as they recommended. The ministers were to superintend the

schools, and the presl)yteries were to take cognisance of the schoolmaster's

conduct, and had power, after proof, to pass sentence of suspension or

deprivation, their judgment being final. The offences with which the

schoolmaster miglit 1)6 charged were :
" neglect of duty," " immoral conduct,"

or " cruel and improper treatment " of his scholars. The schools established

under sec. 11 of this Act, additional to the original parish schools, were
usually termed " side schools."
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3. Tlie AcL ol" 18.'5.S (I & 2 Vict. c. 87).— Uii Lhu preambli; that various
parishes had been disuiiited quoad sacra, and places of worship erected in
the IIi,L,ddands, and tliat tlie parish schools in the Highlands and Islands
were totally inadecpiatc to the education of the people, the Treasury were
autliorised to provide for the endownuMit of additional schools in such parts
of such divided parishes as they should judge proper. The money was to
l)e invested by them, and the proceeds paid to schoolmasters in the said
])arislies after the heritors had provided schoolhouses. The teachers were
subject to the jirovisions of the Act of LSO-"!. The schools established under
this Act were usually termed " parliamentary schools."

4. The Parochial and lUirgh Schoolmasters Act (Scotland), 1861 (24 &
2.") Vict. c. 107).

—

By this Act the salaries of schoolmasters were raised to
a minimum of £:!.") and a maximum of £80. The heritors and minister
might discrmtinue existing "side schools" on providing to the schoolmaster
an annual payment e(|ual in amount to the full salary to which he was
entitled, togetlier with the annual value of any dwelling-house to which he
may have been entitled as schoolmaster. They were also authorised to
ap])oint female teachers. Instead of ]»resbyteries, examiners appointed by
the Universities were to examine schoolmasters. Schc^olmasters, instead of
signing the Confession of Faith and formula of the Church of Scotland, had
to make a declaration that they would not teach any opinions opposed to
the Bible or the Shorter Catechism, nor exercise their office to the prejudice
of the Church of Scotland.

The cognisance of the schoolmaster's conduct, given to the presbytery by
the Act of 1803, was transferred to the Sheriff. Pro\asion was made for

enforcing the resignation of a schoolmaster who was unfit or inefhcient.

These i)rovisions are still partially in force, and are referred to later on,
under the head of 'Teachers. For further particulars of the law relating to

education, previous to 1872, see the chapters on schools in Dunlop's
Parochial Laic, and in Duncan's Parochial Ecclesiastical Law.

Second. THE ACT OF 1872 AND SUJiSEQUENT ACTS.
By the Short Titles Act, 1896, the following Acts may be cited as the

Education (Scotland) Acts, 1872 to 1893, viz.

:

The Education (Scotland) Act, 1872 (35 & 36 Vict. c. 62).

The Education (Scotland) Act, 1878 (41 & 42 Vict. c. 78).

The Public Schools (Scotland) Teachers Act, 1882 (45 & 46 Yict. c. 18).
The Education (Scotland) Act, 1883 (46 & 47 Vict. c. 56).

The Parhamentary Grant (Caithness and Sutherland) Act, 1889 (52 &
53 Vict. c. 75).

The Education of Blind and lJcaf-:Muto Children (Scotland) Act, 1890
(53 & 54 Vict. c. 4;;).

The Day Industrial Schools (Scotland) Act, 1893 (56 & 57 Vict. c. 12).

But there are other Acts not in the above list which partially affect

the P^ducation Acts, and which will be referred to in the proper place.

The subject of education may be treated under the following headings :

—

I. Constitution of School Districts.

II. Supplf/ of School Accommodation.
III. The Scotch Education Department.
IV. Election of School Boards.

Y. Powers and Duties of School Boards.

VI. Religious Teachijig in State-aided Schools.

VII. School Board Finance.

VIII. Grants from Imperial Revenue.
VOL, IV. 24
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IX. School Board Teachers.

X. Higher Class Fuhlic Schools.

XI. Technical Schools.

XII. Compulsory Eilucation and Protection of Children.

XI 11. Industrial and Reformatory Schools.

XI\'. Educational Endoivments.

XV. Miscellaneous.

I. Constitution of School Districts.

The primary object of the Act of 1872 was to transfer the powers and
duties hitherto resting on the heritors and ministers of each parish, in the

matter of education, to public boards elected by the ratepayers.

Accordingly, vnider the Act of 1872 the country is divided into districts

for the purposes of the Act. Every parish and every royal or parliamentary

burgh (as also eight burghs scheduled to the Act) is constituted a school

district, with a school board over it (ss. 1-8). The area of a parish is

exclusive of any royal or parliamentary burgh situated therein, and the

area of such burgh is deemed to be the limits within which the municipal

or police assessments are levied (s. 9). In every parish, therefore, not

wholly comprised within a burgh, a school board is constituted, and in a

parish partly landward and partly burghal there is a school board for the

landward part, while the burghal part is under the jurisdiction of the burgh
school board. Two or more parishes or parts of parishes, united either quoad

omnia or quoad sacra, are to be deemed one parish (s. 10). Small or thinly

populated parishes may be added to adjacent parishes by order of the

Education Department (s. 17). Any two or more school boards may
combine for any purpose relating to public schools, and the Education

Department may enforce such a combination for the purpose of providing

and maintaining a school (s. 42 and s. 13 Education Act, 1883). The
Department may combine districts which have no public schools with other

districts (s. 13, Act of 1883), and may order either that a school board be

elected for any burgh or town not having previously had one, or that a

burgh or town cease to have a separate school board, in which case it shall

be under the jurisdiction of the school board of the parish (ss. 18, 19). By
sec. 51 of the Local Government (Scotland) Act, 1889, and sec. 46 of the Local

Government (Scotland) Act, 1894, wide powers of altering the boundaries

of parishes are conferred upon the Secretary for Scotland, and such

alteration is to have effect for school board, among other, purposes.

II. Sujiply of School Accommodation.

All parish and burgh schools were by the Act of 1872 vested in the

school Ijoard of the parish or burgh (ss. 32, 24). Parish schools were those

which had been established under the Acts above referred to of 1696, 1803,

1838, and 1861. Burgh schools (which term includes " an academy, or a

high school, or a grammar school ") were also transferred from the town
council to the Ijurgh school board. A large num))er of schools had, at the

passing of the Act in 1872, been provided by the Eree Church and other

religious denominations. As these schools had for the most part been

built by subscriptions and donations, and were costing money for their

maintenance, it was provided that the managers might, if they chose, escape

further liability by transferring the premises to the school board, who,

however, were not allowed to purchase, but could only accept the property

as a gift (ss. 38, 39). (For an exhaustive opinion by the Lord Advocate
(Young) and Solicitor-General (Kutherfurd Clark) on these sections, see
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( !iuli;iiii s 'Jill ctl. Scllai s Mmn'a/, p. 1114.) Any ])roporty or iiioncy in

trust I'or paiisli ur luiigli s('liool.s is tiansi'uiicd to tlie school boiiixl, and
town C(nincils are to pay to school ])oards whatever sum they have been
accustomed to contiilmte to I lie lungh school out of the common good (s. 46).

It has Ijeen held that this provision is applicable to all cases where in point
ni fact a contribution has been in, I'se to be made by the town council,

though there may have been no obligation to make such payment, and that

a period much less than forty years sufHces to establish a " custom " in the

sense of the Act (Frrtk School Board, 1878, 6 K. 4;")). (On this point see

also DunfrrmJinr Srhool Jloard, 1878, G K. 51 : Sa/fon Sr/iool Board, 1876,
reported in (Iraham's 9th ed. Cellar's Mnnnfd,^. 220: Duidmr School Board,

1876, .S R 631; Greenock School Board, 1890, 17 If. 909.) Every school
board must ])rovide from time to time a sullicient amount of accommodation
for tlie cliildreu of the ])arish or burgh (s. 20); but in considering the
• [uestion, they may take into account every school, whether ])ublic or not,

wliich is available for the district (s. 30). A school board is entitled to

acquire, by agreement or l»y compulsory purchase, sites for school buildings.

A mendier selling land to the board should do so under the provisions of

the Lauds Clauses Consolidation Act, 1845 (s. ;57 and s. 3 1, Act of 1878:
and see opinion of counsel quoted in Graham's 9th ed. Cellar's Manual.
p. 228).

III. The Snitch Education Dcpartmrnt.

A Committee of the Privy Council on Education in Scotland, called " the

Scotch Pxlucation Department," of which the Lord l*resident of the Council
is ex oj/icio ])resident, and the Secretary for Scotland vice-president, is

instituted by the Act of 1872 and by the Secretary for Scotland Act, 1885.

The principal duties of the Dejiartment are : (a) To regulate the distribution

of the grant annually made by l*arliament for e<lucation in Scotland (s. 07).

(It) To frame the code of minutes in accordance with which these grants

are made (ss. 5, 07). (c) To regulate and conduct the examination of

candidates for certificates of competency as teachers (ss. 57, 58). The
Department also regulate the conduct of school board elections, and
determine the number of school board members for each district. Their

consent is also required to any loan of money obtained by school boards for

building purposes.

n'. Ekclion of School Boards.

Each school board must consist of not less than five nor more than fifteen

members (Sched. B). Any person not being a teacher in a public or State-

aided school, or holding an oftice of profit under the school lioard, is eligible

for election (s. 12 and s. 21 Act of 1878). There is no provision in the Act
as to whether women are entitled to vote, or to be elected. P>ut by the

Interpretation Act, 1889, the word "person" includes females. There has

been no decision by the Court of Session as to whether married women
under the curatory of their husl)ands are entitled to vote and to be elected,

but in practice they are allowed to do so. The electors consist of all jiersons

of lawful age whose names are entered on the valuation roll as owners or

occupiers of lands or heritages of the annual value of £4 and upwards
(Sched. ]>). The roll of electors is therefore not necessarily the same as

the parish council or nuuiicipal r(tll, and recjuires to be separately piepared

by the returning officer. The elections are triennial, and are conducted in

accordance with regulations laid down by the 1 )epartment. An election

takes place in the spring of this year (1897). Every elector is entitled'
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either to o;ive all his votes to one caiuliilatu or l«» distrilaiLe Lhciu among

the candidates as he sees tit (Sched. W). This is termed the _" cumulative

vote," and was intended to protect denominational minorities, who can

ensure the return of at least one representative by giving all their votes to

him. The election is subject to the provisions of tlie Elections (Scotland)

(Corrupt, etc.) Act, 1890 "(53 & 54 Vict. c. 55). See CoRRurT and Illegal

rKACTICES.

If the full number of members are not elected, the De])artment are not

entitled to allow the candidates who have l)eeii nominated to be declared

elected, and to till up the vacancies {Duncan, 1892, 19 E. 594). The

Department may, however, themselves nominate additional members, or

may order a new election (s. 1:3). A large number of Sheritf Court

decisions regarding scliool board elections will be found in Graham's 9th

ed. of Sellar's Jftuwa/, ].p. 181-206. See also School Board Eleption.

Y. Poicers and Duties of School Boards.

The management of public schools is vested in the school board

established iu'tlie district. The l)oar(l are Ixtund to supply school accommo-

dation: they appoint and dismiss teachers: and are entitled to obtain, by

means of a "school rate, tiie sum required to make up any deficiency in the

school fund. But the question of what instruction is to be gi\'en in public

schools is controlled by the 1 )ei)artment, as any school claiming to share in

the parhamentary grant must conform to the regulations of the Depart-

ment as contained in the Code (s. 67). By the present Code (Article VI. (2))

the education given in schools claiming the grant " must consist chiefly of

elementary instruction." But, at the same time, a grant is given for each

scholar who passes in certain specific subjects, which subjects include

Mathematics and Latin, Greek, French, and German (Article XXI.). An
opinion has recently been expressed (per Lord President in Jonathan

Andersons Trust, 1896, 23 \\. 594) that a school board are not entitled to

impose rates for the establishment or maintenance of a secondary

department in a public school. But they are certainly entitled, under the

Code, to teach the above-mentioned specific sul)jects, and it seems impossible

to separate the expense of a secondary department from that of the

rest of the school. A public school is a school under the management

of a school board, and is to be distinguished from a State-aided or

denominational school, which, like the public school, receives its share of

the parliamentary grant, but has no assistance from the rates. A member

of a school board does not require to be an elector. He can resign on

giving a month's notice in wiiting, and if the board do not fill up the

vacancy within eight weeks, the department may do so (s. 15, Act of

1878). A member absent from meetings for six months without cause

ceases to be a member. Three mend)ers constitute a quorum : and if at any

time there cease to l)e a quorum, the Department may supply the

deficiency, either by nomination or by ordering a new election (s. 17, Act of

1878). A school board must elect its chairman at the first meeting after

an election, and he has a casting as well as a dcdiberative vote (s. 21). The

school board must also appoint a treasurer (s. 48), and may appoint a clerk

(s. 52). Both these otiicials hold office " during the pleasure " of the board.

The board may estaljlisli infant and evening schools (s. 40). It has Ijeen

held that a school board are entitled to grant the use of school biiildings

for other than educational purposes, that being a matter within their

discretion {Hunter, 1886, 14 E. 135). Parish council electors, on the

application of not fewer than six of their number, and the parish council,
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aio ontiLlctl lo use, free of charge, at all reasoiiable tiuiefi, except during
ordinary school hours, and after reasonalde notice, for any purpose under
the Local Government Acts, l<S8i) nr 1894, the I'oor l^iw Act, 1845, or the

Education Acts, includin*:^ puhlic meetings in connection \vith the

candidature of any ])erson f<ir the county or ]»aiisli council, any rrtorn in a

school receiving a grant out oi moneys pnnidcd hy i'ailiament (s. .'II, Local

(fovernnient Act, 1894). Any such room may also he used for the poll at

a parliamentary or county council election (s. 6, Ballot Act, 1872, and s. 30,

Local Government Act, 1880). It may also be used for certain ])uri)0se8

under the Allotments Act, 189.1. School boards are liable in damages for

accidents to children if caused Ijy defective condition of school premises

{Cormacl; 1889, 18 11. 812).

\\. llcliijiuus 2'eachinij in Statr-aidrtI ScIlooIs.

The following quotation from the preamble of the Act of 1 872 shows
the policy of the xVct in the matter of religious instruction :

" Whereas it has

been the custom to give instruction in religion to children whose jiarents

did not object to the instruction so given, but with lilterty to pai'ents,

without forfeiting any of the other advantages of the schools, to elect

that their chihhen should not receive such instruction, and it is expedient that

the managers of pul)lic schools shall be at liberty to continue the said custom.

Be it enacted," etc. The schools which share in the annual ]iarliamentary

grant are of two kinds : (I ) public, that is under the management of a school

boaril, and (2) " any school which is, in the opinion of the Scotch Education

Department, etticiently contributing to the secular education of the parish

or burgh in which it is situated": but no grant is given in respect of

religious instruction, lujr to any school establislied after the passing of the

Act not being a i)ublic school, unless the iJepartment are " satisfied that

no sutticient provision exists for the children for whom the school is

intended, regard being had to the religious belief of their parents" (s. 67).

The schools sharing in the ])arliamentary grant which are not "public"

are almost invariably denominational, and are chielly JJoman Catholic and
Episcopal, in England, they are termed " voluntary, " and exist in nnich

greater proportion than in Scotland, owing to the fact that in England
" no religious catechism, or religious formulary which is distinctive of any
particular denomination," can be taught in a board school. Accordingly

in England, every denomination has striven to keej) up its own schools.

In Scotland, on the contrary, the school board may give such religious

instruction as they choose : and therefore instruction in the doctrines of

the Presbyterian Church is given almost without exception in board

schools, and voluntary or di'uominational schools have become unnecessary,

except in the case of Boniiin Catholics and Episcopalians, ll is enacted

that, in every school sharing in the ]»arliamentary grant. Her ^lajesty's

inspectors are not to examine in religious kn(jwledge (s. GO), and the time

devoted to religious instruction or ol)servance must be at the beginning or end

of school hours, so that the child may l>e absent if its parents so wish (s. GS).

VIL School Board Finance.

All moneys received l^y the school board, and not by the Act of 1872

or otherwise specially apjiropriated, are to be canied to a " sclnml fund."

The expenditure of the lioard is to be paid out of the school fund, and any

deficiency in that fund is to be made good out of the rates (.'<s. 43, 44). The

school board nnist, before the ]2lh of June in each year, certify to the

parish couiu'il the auuniut ol' the said dcticicucy. and tlic parish council
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must levy, in " the same manner " as the rate for relief of the pool', a school

rate sutlieient to yield the sum required to make up the said deficiency.

"\Miere a school districi imludes more than one parish, the school board must

certify to the i)arish council of each parish the rate per pound required to be

levied as school rate. In the few parishes where there is still no assessment

for the poor, the school board must themselves levy the school rate. " The laws

applicable for the time to the imposition, collection, and recovery of poor's

assessment shall be applical tie to the school rate " (s. 44). See Eating. But

parish ministers are liable for school, though not for poor, rate, in respect of

manse and glebe {l£o<j<i, 1880, 7 W. ".^^^
;
Camphdl, 1884, 12 K. o09). A

school board may borrow money, for the purpose of providing or enlarging

a schoolhouse, either from the rublic AVorks Loans Commissioners or from

the pulilic, on the security of the school fund and school rate (s. 45). An
accountant is appointed by the Education Department (s. 50), and once in

each year the treasurer of the school board has to transmit to him " an

account showing the money receipts and payments of the l)oard, and the

state of the property under their charge," together with the vouchers, for

audit. Any five ratepayers may demand inspection of such accounts and

vouchers (s. 48).

YIII. Grants from Imjierial Bcvcnuc.

1. The I'arliamentary Grant.—A sum of money is annually voted by

I'arliament in aid of education in Scotland, and is distributed by the

Education Department in accordance with conditions prescrilted by them as

to examination of scholars, etc., in the Scotch Education Code, which is

published annually (s. 67). Inspectors appointed by Her Majesty inspect

and report on any school claindng to share in this grant, and the amount
received depends on this report; but the grant may not exceed 17s. 6d.

per scholar in average attendance, except in so far as the income of the

school from other sources exceeds that amount^ (s. 19 of the English

Elementary Education Act, 1870, which section applies to Scotland). This

limitation of the parliamentary grant does not apply in the counties of

Inverness, Argyll, Iloss, Caithness, Sutherland, Orkney and Shetland, in

parishes where a school rate of not less than od. per pound has been levied.

2. The Fee Grant.—Sums of (1) £40,000, (2) of about £265,000, and (3)
" of the balance, if any, standing at the credit of the Local Taxation

(Scotland) Account," are provided " t(jwards relief from payment of school

fees in State-aided schools in Scotland" (Local Taxation (Customs and

Excise) Act, 1890, and Education and Local Taxation Account (Scotland)

Act, 1892). These sums are to be distributed in accoidance with conditions

set forth in the Code. By the present Code, schools sharing in the fee grant

must not charge iov children between three and fifteen years of age. In

practice, fees are not charged even below and above these ages. A school

board may, with the sanction of the Department, maintain a school in which

fees are charged.

?>. Tiie Secondary Education Grant.—The grant for secondary education

(sometimes called the " ecpiivalent grant" ) amounts to £60,000 per annum,
and is distributed by the Education Department (s. 2, Education and

Local Taxation Account (Scotland) Act, 1892). The Department have

appointed committees, consisting of representatives of (1) the county council,

and (2) the chairmen of all school b(jards in the county, to advise them as

to the distribution of this grant.

1 There is at present (February 1897) a proposal before I'ailiaraent to abolLsli the

17s. f)'1. limit as regards vohnitary .schools in E)if,'land.
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4. The Technical Education Grant.—The grant for technical education

(sometimes called tiie " residue " grant) may be devoted to that object by
county and town councils, if they tliink proper. It is derived frum an

increased duty on spirits and Ijeer, and amounts to about £48,000 per

annum (s. '2, Local Taxation (Customs and Excise) Act, 1890).

IX. School Board Teachers.

1. Teachers appointed previous to 1872.—Such " old " teachers are not

to be prejudiced by any of the provisions of the Act of 1872 with respect

to terms of ottice, emoluments, or retiring allowance (s. 55). A parish (but

not a burgh (Mitchell, 1883, 10 R 982)) school teacher held ollice ad vitam

aid cnlpam. He can therefore only be dismissed («) if found guilty by the

Sheriff of immorality, or cruelty, or improper treatment of iiis scholars, or

{h) if the school l)oard, after a report by H.M. inspector, consider him
" hicompetent, unfit, or inellicient" (s. 60). In the latter case he is entitled

to the same retiring allowance as he would have had under ss. 19, 20, of

the raroeliial and Burgh Schoolmasters Act, 18G1 (s. CO, Act of 1872).

By the said Act of 1861 he was, and therefore is still, entitled to a retiring

allowance of two-thirds of his salary, if not " in fault " ; but, in the absence

of any special contract with tlie school board, any share of grant or fees

wliicli he may have l)een receiving is not to be taken into account in

determining the amount of his retiring allowance (Goldic, 1895, 23 li.

261). The school board should state their reasons for dismissal, so that the

Court may judge whether the reasons given amount to " fault," as, if not,

the teacher is entitled to a retiring allowance (Hobh, 1875, 2 E. 417). But

if the reasons given are considered sufficient by the Court, tliey will accept

the board's decision as to facts, and will not order a proof, \ndess a relevant

case of "oppression" be averred (Morison, 1875,2 E. 715, and Jlarshall,

1879, 7 It. 359). There have been many disputes between teachers

app(jinted previous to 1872 and school boards as regards emoluments

(see Ch-aham's 9th ed. of Sellar's Manual, pp. 253-282, for summary of such

cases). A teacher is entitled to emoluments as large as he had in 1872 ; and

if the school Ijoard, by new arrangements in the school, reduce them, he will

l>e entitled to compensation (Hunter, 1875, 2 E. 520); but if his emolu-

ments increase, r.fj. in virtua of increase of fees or of parliamentary grant,

lie is not entitled as matter of right to such increase (Doak, 1884, 11 E.

719, and Graut, 1886, 13 E. 783). Where an agreement has been made
since 1872 between the teacher and tlie school board regarding his re-

mmieration, it is binding on both parties, thougli the result may be to

increase the teaclier's emoluments (Somcrs, 1879, 7 E. 121, and Smith, 1891,

19 E. 247). Any "old" teacher whose remuneration is affected by the

remission of school fees is entitled to compensation, to be decided by the

Sheriff (s. 86, Local Government Act, 1889).

2. Teachers appointed sufxsequent to 1872.—Such teachers hold office

" during the pleasure of the school board." But they cannot be dismissed

without three weeks' notice that a proposal to dismiss is to be made at a

board meeting, and the proposal must be carried by a majority of the whole

board (Bublii^ Schools (Scotland) Teachers Act, 1882). A school board is

not entitled to delegate its power of dismissal to managers (Barvas, 1891,

18 E. 647). After "such resolution has been carried, the teacher is entitled

to " reasonable " notice. In the absence of special agreement, three mouths

has been held to be reasonable notice (Hinds, 1883, 10 E. 930). The

I)ei)artmont issue certificates of competency to teachers in accordance \vith

rcLTulatious made bv the Dei)artment as to examination, etc. (ss. 57, 58).
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The school board may grant a retiring allowance (s. 61). Teachers are

entitled to be entered on the register of parliamentary voters as liferent

proprietors notwithstanding that they hold office "during the pleasure" of

the board (s. 24, Act of 1878, and Murray, 1878, 6 E. 26).

There is no peculiarity attaching to the tenure of office of a teacher

not under a school board.

X. Hiylicr Class rahlic >:>chouls.

Burgh schools existing at the passing of the Act, in which the education

given does not consist chietly of elementary instruction, and eleven schools

scheduled to the Act, are declared to be higher class schools. But any
parish or burgh school board may resohe that a school under its manage-
ment shall in future be deemed to be a higher class school (ss. 62, 63).

In such schools the revenue consists of contributions from the " common
good" of burghs, endowments, and fees. (As regards "common good,"

see No. 11, Su2yply of School Accommodation, and cases there quoted.)

They may also sliare in the secondary education grant given under the

Act of 1892. These funds are to be administered exclusively for the
benefit of the school to which they belong. Tlie teachers are paid ])y

the fees, and their salaries are not to be defrayed out of tlie rates. But
the school board may pay the interest and repayment of loans for

building such scliools, and for their maintenance, and other expenses,

except teachers' salaries, out of the rates (s. 18, Act of 1878). In 1896
there were only thirty higher class })uljlic schools in Scotland. The
school board regulate the examination of, and fix the standard of

qualification of, teachers in such schools. Sucli schools do not receive

any share of the parliamentary grant ; for in any school sharing in

such grant, " the education given must consist chiefly of elementary
instruction " (Article VI. (c) of Code). But altliough in ordinary State-

aided scliools the education consists " chiefiy " of elementary instruction,

there are usually one or more scliools under every school board where a

considerable amount of secondary education is given, and therefore there
is, as a rule, little to be gained by instituting a " higher class public school

"

under the Act.

XI. Technical Schools.

In 1887, the Technical Schools (Scotland) Act (50 & 51 Vict. c. 64) was
passed " to facilitate the establishment of technical schools in Scotland "

;

but the Act has hardly been used, for the reason that school boards can,

without making use of its provisions at all, ol)tain, as they had been in the
habit of doing before the Act passed, grants for technical instruction in their

ordinary schools from the Science and Art Department. A school board
may therefore give technical instruction, and earn grants therefor, in any
of its schools without having recourse to the procedure directed by the Act
of 1887 for the establishment of a technical school, so that there is no
advantage to be gained by adopting that course. By the Act of 1887, a
school board may resolve to establish a technical school in its district, which
resolution must be confirmed by the Education Department. The expenses
of such a school are to be paid out oi tlie school fund. Grants may be
earned in it from the Science and Art, but not from the Education, Depart-
ment. Only scholars who have passed the fifth standard are to be admitted
to the school. By the Local Taxation (Customs and Excise) Act, 1890, a
sum of about £48,000 is annually placed at the disposal of county and town
councils for purposes of technical education, if so advised; and l)y tlie



EDUCATION •J 1

1

Teclmicul Instruction Amendment (Scotland) Act, 1892 (ou Sc 5G Vict. c. 6'^),

it is provided that this money, if devoted to technical education, is to be
ajjplietl ill making provision for technical instruction accessible t<j the
inhabitants of the district. Among other purposes, it may l)e api)lied in

jjroviding scliolarships or Imrsarics, and in making contributions to scliools

(including public schools) or institutions within the district, for the pro-

motion of technical education to scholars who have passed the fifth standard.

Technical education means " instruction in the ])rinciples of science and art

applicable to industries, and in the application of si)ecial branches of science

and art to specitic industries or employments." It also includes " instruction

in the branches of science and art with respect to which grants are, for the

time being, made by the Department of Science and Art." A sum of money
is annually voted by Parliament for instruction in science and art, and is

administered by that Department.

XII. Comjndsorj/ Education and Protection of ChUdren.

In the Education Acts, " Sheriff" includes Sheriff-Suljstitute. A " Court
of summary jurisdiction " consists of a Sheriff sitting in his ordinary Court,

or in any Circuit Small Debt Court, or one or more justices of the peace, or

any magistrate of any Police Court (s. o, Act of 18<s;;). Every piosecution

for penalties, or to olitain any order under the Education Acts, may take

l)lace liefore a Court of summary jurisdiction, whose decision on the facts

shall be final, though subject to review under the Summary Prosecutions

Appeals (Scotland) Act, 1875. Any person appointeil by tiie school board
may prosecute, and no expenses can be awarded against the prosecutor

(s. 14, Act of 188.")). Every parent or guardian is bound to pro\ide for the

education of his children, who are lietween five and fourteen years of age, in

reading, writing, and arithmetic, but a certificate by Her ^lajesty's inspector

that a child has passed the fifth standard in each of these subjects exempts
from prosecution; and if the child has been prevented from atteniling school

Viy sickness or any other unavoidable cause, or if there is no public or

inspected school within three miles, tlie parent has a " reasonable excuse"
for not complying with the provisions of the Acts (ss. G9-7o, Act of 187-,

and 4, 7, 11, Act of 1883).

If the parent of a blind or deaf-mute chiM, l»etween five and sixteen,

is from ])overtv unable to educate it, it is the dutv of the school board to

provide for its education and industrial training, and. if necessary, for its

board, and the school Itoard mny ol»tain repayment of the cxpen.se from

the school board of the parish in which the i»arent has his legal settle-

ment (Education of Blind and Deaf-Mute Children Act, 1890). Every
school l)oard must a]i])oint an oflicer to ascertain and re])ort what ]>arents

in the })arish or burgh are failing to educate their children. The school

board are authorised to summon any defaulter l>efore them. If he fail to

ai)pear, or, having appeared, to satisfy the school board, they are bound to

certify in writing that he has been, without reasonable excuse, failing to

provide elementary education for his child. This certificate is tmnsmilted

to the person appointed l)y the school boaril to prosecute (or to the Procurator-

Fiscal), and, on conviction, the parent or guardian is liable to a tine not

exceeding £1, or to fourteen days' imprisonment. A certiticate by the .'^rliool

lioard is indispensable for ])rosecution under the Act of 1872 (/'/yr^tr, 1887, 4

P. (J. C.) 42, and Macanlay, 1887, 14 P. (J. C.) 4;'.). liy the Act of 1883.

and by the Day Industrial Schools (Scotland) Act, 1893, an alternative

methoil of prosecution is provided. The course of ]n-ocedure under the

Act of 1872 is ditlerent from that .Urectod bv the Acts of 1883 and 1893,



378 EDUCATION

and the tsclKHil hnaixl may atlupt one or other course, lait must not attempt

to combine them (s. lo, Act 1888, and opinions in Macaulay, 1887, 15 R
09). If a complaint is brought under the Act of 1872, it is incompetent

for the Court to pronounce an attendance order under tlie Act of 1883

{M 'Donald, 1891, 19 K. (J. C.) 1). Under the said Acts of 1883 and 1893

a defaulter may, " after due warning," be 1 >rou<'ht before the Court on the

complaint of the school board, and liis child may be ordered to attend

some public or inspected or day industrial school. If such attendance

order is not complied witli, the defaulter may again l_)e lirought before the

Court. If he fails to appear, or, on appearing, to satisfy the Court that

he has used all reasonable efforts to enforce compliance with the order,

the Court may impose a penalty not exceeding £1, with expenses, or of

imprisonment not exceeding fourteen days. If he does so satisfy the Court,

the child may be sent to an industrial or day industrial school, and the

Court may order the parent to contriljute towards its maintenance. An
attendance order may l)e enforced by a Court which did not grant it

{Lochifinnoch S. B., 1886, 13 E. (J. C) 102). While a parent may be

prosecuted for failing to educate his child, any person may also be prosecuted

for employing children who ought to be at school. But a distinction is

made lietween 1. regular and 2. casual employment.
1. No person is allowed to take into regular employment, except during

hours during which the school is not open, or if there Ije no inspected

school within three miles,

(1) A cliild under ten.

(2) A child between ten and fourteen, unless he has {a) passed the

fifth standard, or (h) passed the third standard and is attending a public or

inspected school in accordance with the provisions of sec. 23 of the Factory

and Workshop Act, 1878, or of any minute of the Education Department
fixing the number of attendances to be required of such children (ss. 5, 7,

Education Act, 1878, and 5, Act of 1883). No child under the age of eleven

can be employed in a factoiy or workshop, and no child under thirteen can

be employed there full-time (Factory and Workshop Acts, 1878, 1891). No
cliild under the age of twelve can be employed in mines, whether above

or l)elow ground (Metalliferous Mines liegulation Act, 1872, and Coal Mines
Pvegulation Act, 1887).

2. Casual employment means "employment for purposes of gain in

streets or other i)laces in vending or exposing for sale any article whatso-

ever, and also employment of any other kind outside the child's own home,
lint licing em])loyment the lawful period whereof is regulated by any Act
of i'arliament." No child may (mdess it has passed the fifth standard)

engage in such emjiloyment later than p.m. from 1st April to 1st October,

or than 7 p.m. from 1st Octol)er to 1st April. But the school board may
exempt any child from these restrictions for a period not exceeding six

weeks in the year (s. 6, Act of 1878). By the Prevention of Cruelty to

Children Act, 1894, certain restrictions are placed on the employment of

children in places of public amusement, but it is provided that the school

Ijoard may grant a licence for such time, and during such hours of the day,

as it may thiidc fit for any child exceeding seven years of age to be

employed in such places, if satished of the fitness of the child for the

purpfjse, and if proper provision has been made to secure its health and
kind treatment. See Cruelty to Ciiildi;en.

A parent employing or permitting a child to be employed " in any
labour exercised by way of trade, or for the ])urposes of gain," is an
employer, niid every cnqtloyer contravening the Education Act, 1878, is
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lialilc to a penally ikiL cxcecdin*^' £2 (ss. 8, Oj. ll is tliL- tluly ul" iuHi>ector8

acting' iukU'I- the Acts re-rulatiii^' factories, woik.sl Kips, and mines, to enforce

Ihe i)rovisions of these Acts ami nf t lie Education Acts against employers

of children in such factories, workshojts, and mines; while it is the duty of

I lie school Itoard to prosecute paicnts and those emi)loyer8 to wlujm the

]irovisions of the Factory, Woikshop, or Mines Acts do not apjtly (s. 10,

Education Act, 1878).

XI 1 1. Indudrial and lojvnuaiurij ^irhouh.

V>y the Secretary for Scotland Act, 1887, all powers and duties hitherto

vested in one of Her Majesty's Secretaries of State are, as regards Scotland,

transferred to the Secretary for Scotland: hut the ])owers and duties under

the Industrial and Reformatory Schools xVcts are si)ecially excejited. The

couiiiiissioners of su])]ily (now the county council) or the magistrates of

any hurgh may rcsohc, with the ai)iiroval of the Home Secretaiy, to

contrihute out of the county or niuniciital rates to any certitied industrial

or reformatory school (Prisons (Scotland) Act, 1877, s. 07). By the

Reformatory and Industiial Schools Act, 1891 (04 .^' 5.') Vict. c. T.\), the

managers of such schools may, with his own consent, ajtprentice any

youthful offender or child detained therein to any trade or service, or

dispose of him by emigration with the consent of the Home Secretary.

1. Indudrial and Daij Indusfriid Schooh.—Cl) Industrial schools are

regulated hy the Industrial Schools Act, 18GG (29 ^: ;'.U Vict. c. 118), and

the Industrial Schools Acts Amendment Acts of 1880 and 1894 (4:'. & 44

Vict. c. 15, and 57 & 58 Vict. c. 00). By the said Act of 1800, which is

the ])rincipal Act, an industrial school is defined as one " in which industrial

training is ])rovided, and in which children are lodged, clothed, and fed, as

well as taught " (s. 5). One of Her Majesty's insi>ectors of i)risons is to l»e

appointed by the Home Secretary to inspect industrial and reformatory

schools. After such inspection the Home Secretary may certify a school

as a "certified industrial school," Imt no school can be certified as at

the same time industrial and reformatory (s. 8). The following classes of

children, if under the age of fourteen, may be sent to a certified industrial

school : a child

"That is found liegging or receiving alms (whether actually or under

the ]»retext of selling or ottering for sale any thing), or being in any street

or public jilace for the puri)ost' of so begging or receiving alms:
" That is found wandering and imt having any home or settled i)lace of

abode, or ])roper guardianshiji, or ^isible means of subsistence;

"That is found destitute, either being an or]>han or having a surviving

parent who is undeigoing penal servitude or imprisonment

;

"That freiments tiie company of reputed thieves" (s. 14).

By the Industrial Sdiools Arts Amendment Act, 1880, a child that is

residing with, or that frequents the company of, iirostitutes. may be sent to an

industrial school; and by the Prevention of Crimes Act, 1871. s. 14, the

children of any woman convicted of crime and having a previous conviction

against her. may, if they have ik- \ isil.le means of subsistence, and if they

are without jn'oper guardianship, be sent to an industrial school. By the

Prevention of Cruelty to Children Act, 1894. s. 9. if a child inider sixteen is

l)rought before the Sheritl' in circumstances authorising him to deal with

the cliild \nider the Industrial Schools Acts, he may, in lieu of sending it

to an industrial school commit it to the custody of a relation or pci-son

named by the Court. Any two justices or a magistrate may. after inquiry,

send a child fallinii- umler auv of the above cla.s.ses to an industrial sclmol.
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I'ul not wiihoui yivin^ iioiiee to the parent or guardian {Stirling, 1874,
1 R (J. C.) 8; Mackenzie, 1889, IG II. (J. C.) 53)/ A child under twelve,
charged with an offence punishahle hy inqaisonnient, and not previously
convicted of theft, and also children under fourteen, if their guardians or the
l)arish council show to the satisfaction of the Court that they are " refractory,"
or if their i)arenls have heen convicted of crime, may l>e sent to an
industrial school (ss. l.")-17, Act of 18GG). The order for detention shall
specify the period during wliich the child is to lie detained, l)ut such period
niust not exceed the time when the child shall attain the age of sixteen.
The rece])tion of the child l)y the managers of the school shall he deemed to
he an undertaking liy them to provide for the child during his detention.
The Court shall, if possihle, select a school conducted in accordance with
the child's religious persuasion (s. 18). The managers may, after eighteen
months, grant a licence to a child to live out of the school with some
respectahle person (s. 27). J5y the Industrial Schools Acts Amendment
Act, 1894, a child sent to an industrial school remains " under the super-
vision "of the managers u}) to the age of eighteen. The managers may
grant a licence to such child, under "sec. 27 'of the Act of 18G6, to live
out of school, hut may recall such licence if necessary for the protection of
the child. A child ahove ten, refusing to conform to rules or escaping
from schoi'l. may lie prosecuted hefore a Court, and is lialJe to he sent to
prison and to a reformatory (ss. ;'.2, :5;J, Act of LSGG). Any person
assisting a child to escape from an industrial school may he prosecuted
(s. o4, and Act of 1894). The Treasury and parish councils are empowered
to contrihute to the maintenance of children in industrial schools, and the
parish council of the parish in which the child has a settlement is liable

to repay the cost of maintenance, not exceeding Hve shillings per week, to
the Treasury (ss. o5-;;)8). The parent or guardian is liable to contribute a
sum not exceeding five shillings per week for the support of the child in an
industrial school, and this lialiility may be enforced by the inspector of

industrial schools (ss. o9, 40). The Home Secretary may at any time
order any child to be discharged from an industrial school, and may, if

dissatisfied with the condition of such a school, withdraw his certificate
from it (ss. 43, 44). A house of refuge or other similar institution {e.g. a
training-ship) may be certified as an industrial school (s. 49). Forms of
conviction, orders for detention, and on parents to contribute, etc., arc
given in schedules to tlic Act.

(2) Day Industrial Schools.— r.\- tlic Day Industrial Schools Act, 1893,
tbe .dome Secretary may grant a certificate to a school "in which industrial
traiiiing, elementary education, and one or more meals a day, but not
lodging, are provided for the children." A school board is entitled, with
the consent of the Home Secretary, to establish and mahitain either an
industrial or a day industrial school, or may contril)ute to the estal)lisli-

ment and maintenance of such a school and to the support of its inmates
(s. 41, Act of 1872, and ss. 3, 7, Act of f 89:!). County and town councils
may also contribute to such schools. Any chihl autliorised by the Industrial
Schools Act, 1866, to be sent to an industrial, may now be sent to a day
industrial, school, and the Court may order the parent of such child to

contribute to its support, and the school board may enforce such order
(s. 3). If a child does not comply with an attendance order, it may l)e sent
to an industrial, or day industrial, school (s. 4).

2. Reformatory Schools.—These schools are regulated liy the Re-
formatory Schools Act, 1866 (29 & 30 Vict, c 117), and the Keformatorv
Scliools Act, 1893 (50 & 57 Vict. c. 48).
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\'>y ihc .said Aci i,r l.SGG, l\n- ununv^rrs of any ifl'»niiiaL(jiy .school for

the hotter tiaiiiiiig of youthful oilentlers " may ii])ply to a Secretary of State,
who may certify that sueli school is lit(c(l U>v iln- receptiou of .such

youthful oiTcndcrs as may lie sent there in jtursiiance of this Act, and the
same shall l)e deemed a certilied rehuniatory scliool." 'J'hc niajiaj^ers may
decline to reeeive any ollender ])ro)»oscd to he sent to them, Init, haviu"
received him, they are deemeil to jiavc undertaken to educate and supijorl
him duriii«i; the wliole period for which he is lial)le to Ik^ detained in the
school (ss. 4-S). The school to wliich the oflender is to he scut mav cither
l>e named hy the Court which sentences him, or liy any visiting justice (jf

the i)rison to which lie is committed (s. 14). After eighteen months have
clapsc(|, Ihc managers may allow an ((flcnder out on licence. If he
has hchavcd well while out on licence, he may he ajjprenticed hy the
managers, though his period of detention has not expired. Any ofVendcr
attemi»ting to escape, or refusing to conform to rules, may he prosecuted
and punished (ss. 18-22). The expense of conveying an offender to any
siu'h school, and of supplying pro])cr clotliing for his admission, is to he
defrayed hy the i)rison authority within whose district lie was last
imprisoned. The Treasury may contrihute to the maintenance of such
oftender, hut the parent or i)erson legally liahle to maintain him shall, if of
sufficient ahility, contrihute for his support not more than five shillings per
week, and, on the complaint of the inspector of licformatories, any magis-
trate where the parent resides nuiy enforce such ohligation (s. 2o). Anv
prison authority may contract with the managers of any certilied reformatory
for the reception and maintenance therein of offenders whose detention in
such a school is directed by a Court or magistrate acting within the district
of the ])rison authority (s. 27). A house of refuge or other similar
institution may he certified as a reformatory (s. 01). Forms of conviction,
orders of detention, etc., are given in schedules to the Act. The said Act
of 189o defines those who may he sent to a reformatory as follows :

" 1. Where a youthful odender, who in the opinion of the Court hefore
whom he is charged is less than sixteen years of age, is con\icted, whether
on indictment or hy a Court of summary jurisdiction, of an offence punish-
able with penal servitude or imprisonment, and either (a) appeai-s to the
Court to be not less than twelve years of age: or (h) is proved to have been
previously convicted of an offence puiiishahle with jienal servitude or im-
prisonment, the Court may, in addition to or in lieu of sentenchicr liim

according to law to any punishment, order that he be sent to a certified

reformatory school, and be there detained t'nr a period of not less than three
and not more than five years, so, however, that the period is such as will
in the opinion of the Court expire at or before the time at which the
offender will attain the age of nineteen years."

By the same Act the Court are empowered to send the offender t<i prison
or other place which they think fit, to be detained for any period not ex-
ceeding seven, or, in case of necessity, fourteen days, or until an order is

sooner made for his discharge or for his being sent to a reformatory.

XIV. Educatioiud Endoicmcnta.

See Knt'c.vTioNAi. Kxi»owmi:nts Act, 1882.

X\'. Miscellaneous.

The following cases, decided on the question of award of bursaries, may
be referred to: M^Quahcr, 1801, 18 R 521; M'Donahl, 1890, 17 R Ool :

Martins Trust, 1885, l:j IJ. 274: Eamsai/. 1860. 22 R 1:128: affd. 18G1 *^3
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13. (^11. L.) S. Fur a case iu wliich it was held that the authorities of an
educational establishment were not entitled in the circumstances to dismiss

students for insubordination, see Caddh, 1800, 17 IJ. 1138. A professor in

a University is entitled to interdict the publication of his lectures without

his sanction {Caird, 1887, 14 K. (H. L.) 37). See U>-iveesity.

[Graham's 9th ed. of Sellar's Manual of Acts Relating to Education in

Scotland.']

Educational Endowments Act, 1882(45 & 46 Vict.

c. 59).—The purpose of this Act, as set forth in its preamble, was " to

extend the usefulness of educational endowments in Scotland, and to

carry out more fully than is done at present the spirit of the founder's

intentions, and, so far as may be, to make an adequate portion of such

endowments available for aMbrding to boys and girls of promise opportunities

for ol)taining higher education of the kind best suited to aid their advance-

ment in life." Educational endowments are defined in sec. 1 as " any
property, heritable or moveable, dedicated to cliaritable uses, and which
has been applied, or is applicable, in whole or in part, whetlier by the

declared intention of the founder, or the consent of the governing body, or

by custom or otherwise, to educational purposes, but shall not, except witli

the consent of the governing body, include the funds, whether capital or

revenue, of any incorporation or society, contributed or paid by the

members of such incorporation or society by way of entry moneys or other

fixed or stated payments, nor burgess fines paid to any such incorporation

or corporate society, except as hereinafter provided."

The Act provided for the appointment of sev'en Commissioners, and
gave them power to prepare drafts of schemes for the future government
and management of educational endowments, " wliich schemes may provide

for altering the conditions and provisions of such endowments, including

the powers of investing the funds thereof, or amalgamating, combining, or

dividing such endowments, or altering the constitution of the governing
bodies thereof, or uniting two or more existing governing l)odies " (ss. 4, 5).

The Commissioners were directed to have special regard to making-

provision for secondary, or higher, or technical education in pul)lic schools

or otherwise in the localities to which the endowments l)elonged, and they

were empowered to provide for establishing or aiding industrial museums
or libraries (s. 7). The Act did not apply to any gift made subsequent to

the passing of the Education Act of 1872 (35 & 36 Vict. c. 62), nor to any
endowment belonging to, or administered by, or in gift of any of the

Scottish Universities or their colleges, or to any endowment solely or mainly
applicable or applied for purposes of theological instruction, or belonging

to any theological institution, without the consent in writing of the founder
or the governing body of such endowment, or the Seuatus Academicus
of such University (s. 8).

In framing schemes, the Commissioners were directed to have regard

to the spirit of the founder's intentions, and to have regard to the interests

of any class whom the founder intended to benefit (s. 15) ; and they were
also empowered to provide for the alteration of a scheme from time to time
by the Court of Session, upon an a])])lication made, with the consent of the

Scottish Education Department, ]»y the governing body or by any party

interested (s. 20) {Dollar Institution, 1890, 18 R 174; Loqan and Johnston

School, 1890, 18 11. 190 : Philp's Trust, 1893, 30 S. L. R 790 ; Jonathan
Anderson's Trust, 1896, 23 II. 592: Ikll's Trust, 1896, 23 E. 780).
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Provision was iiiade Uiv tlic sul)iiiissi(jii of Ukj dialL schemes to the

Scottish Education Department, wliose approval was to be tinal, unless a

case was tinieously presented In ilic ( 'niirt of Session by someone interested

(88. 25, 26, 30, 31).

The following cases as to endowments which did or did not fall within

the scope of the Act may be referred to: Forrest's Trs., 1884, 11 li. 710
;

Donaldson's Hospital, 1885, 13 li. 101 ; Ferguson Bequest Fund, 1887, 14 R
624, 717 ; Mar/istrates of Greenock, 1888, 15 H. 440. See also GlcLSfjow General

Edueation Endovnnents Board, 1886, 2:'. 8. L. 1{. 765.

By the Local Government (Scotland) Act, 1894 (57 i*^' 58 Vict. c. 58, s.

30), it is provided that property held by trustees for the benefit of the

inhabitants of a parish may be transferred to the parish council, or to

persons appointed by the parish ccjuncil. An exception is made, however, in

several cases ; amongst them being the case of " educational endowments
''

within the meaning of the Act of 1S82. See Khuc.vtion.

Egyptians.—In almost every nation in mcdia-val Eurojie severe

enactments wltc passed against Egyptians or gipsies. The liabits of these

Oriental wanderers were lawless and demoralising. France, Germany,

England, and Spain enacted laws wiiich ordained that Egyptians should

be banished from these countries. Following the exami»le set by these

nations, the Scottish Privy Council in 160."'. made an order that the whole

race of Egyptians should f|uit Scotland by a certain day and ne\er return,

under pain of death. This order was made a perpetual law by the Act

1609, c. 13, and numerous trials and capital convictions subsequently took

place under the Act. At first, the mere fact of a man being an Egyi>tian

led to his conviction of a capital crime; afterwards the Court required.

in addition to i)roof of this fact, evidence that the accused had actually

committed a theft or other crime.—[Hume, i. 471 : Ersk. iv. 4. 64.]

Eik to a Confirmation.— It is the duty of an executor,

when he applies for confirmation, to give up an inventory of the moveable

estate belonging to the deceased. It frequently hajtpens that, after he has

obtained confirmation, he discovers some adilitional part of the deceased's

estate, whicli, through ignorance of its existence, he has omitted to include

in the inventory. In such circumstances he must eik to his contirmation

the additional estate discovered (4 Geo. iv. c. 98, s. 3). This is done by

lodging with the Commissary Clerk, within two months of the discovery, an

additional inventory of the estate discovered, stating on oath the fact of

the discovery, and tiiat the additional inventory contains the whole of tlie

estate discovered. More than one eik may be made if necessary. Where
the executor has under-estimated the value of any i)ortion of the estate

contained in his inventory, the surplus value appears to l>e in the same

position as a part of the estate entirely omitted from the inventory {Smith's

Trs., 1862, 24 I). 1142), and the e.xecutor should make an eik to his con-

firmation to that extent. If, however, he has succeeded in obtaining possession

of the asset, in spite of the uuder-estimate of its value, his title to it is good.

See CONFIHMATION 01' EXECUTOUS ; AU OMISSA VEL M.VI.E .MTKETLVTA :

Inyentouy.

Eik to a Reversion.—See Wadskt.
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Ejection.—This term, as used in Scots law, denotes both a

substantive process of law, and the purely accessory proceeding for the

execution of certain decrees.

(1) Ejection in the former sense is frequently used as equivalent to the

summary removing of a tenant. See IIkmoving. But tlie term is more
strictly applicable to the process appropriate for the removing of persons

whose possession or occupancy is either vitious or precarious, i.e. is held

vi, clam aut i^rccarto, as having been obtained by force or fraud, or as

resting on mere tolerance. In this sense a process of ejection is not a

proper method of trying a question of right to possession. Its form is a

petiti<in to the Sheriff Court, without warning, for a summary warrant to

eject the defender and his effects from the premises. The procedure is the

same as in a remo\ing, except that no charge is necessary on the decree.

And it has recently been held that a summary decree of ejection, unhke a

decree of removing, may competently be brouglit under review by way of

appeal to the Court of Session (Eobb, 1895, 22 E. 885).

This process of summary ejection is available against tlie following

:

(a) The heir of a liferent tenant, subject, however, to his rights under the
rule messis semcntem scquitur

; (&) a squatter, occupying witliout any title
;

(c) an employee whose occupancy of the premises is incidental to his

employment, on the termination of his employment ; {d) a seller of lands

wlio refuses to give up possession to the purcliaser
;

{e) a tenant, not as

definitively terminating his right to possess, but as suspending it until

fulfilment of an obligation to stock or furnish in implement of a decree
{Macdonald, 1888, 16 R. 168). (/) A new case is introduced by the
Heritable Securities Act, 189-1 (57 & 58 Vict. c. 44), s. 5, which provides that
wliere tlie debtor under a bond and disposition in security is in personal

occupation of the lands disponed in security, or of any part of them, and
has made default in the punctual payment of interest, or in the due
payment of the principal after formal requisition, the creditor, if he desires

to enter into possession, may take proceedings to eject him, as an occupant
without title.—[See Hunter, Landlord and Tenant, 4th ed., ii. 101 f.

;

Eankine, Leases, 2nd ed., 526-30 ; Lees, Sheri^ Court Styles, 3rd ed.,

169.]

(2) The term ejection is also applied to the accessory procedure by
which a decree in a removing or other process is executed, where the
occupant delays or refuses to quit the possession of the subjects. Ejection
in this sense may proceed upon letters of ejection, issued after the execution
and registration of a charge on the decree. These letters, passing under
the Signet, are directed to the Sheriff of the county, and require him to

eject the occupant, and to put the holder of the decree in possession. This
procedure, wliich is competent where the decree of removing is pronounced
in the Court of Session {i.e. where the decree is ancillary to a reduction or

declarator), is now rarely employed. More commonly the Sheriff Court is

resorted to. Here ejection proceeds upon an extract decree containing
an order upon tlie defender to remove, with a warrant to officers of Court
to eject him failing his removal after a forty-eight hours' charge. Where,
however, the process is brought merely to enforce a decree already
pronounced, or where, as in the cases of summary ejection above mentioned,
a decree of removing is unnecessary, the extract warrant de j^lano authorises
the officers summarily to eject the defender. Abbreviated forms of these
warrants, having the force and effect of the longer forms previously in use,

are provided by the Sheriff Courts (Scotland) Extracts Act, 1892 (55 & 56
Vict. c. 17), s. 7, Scheds. 9 and 10. The judge, even where the pursuer



EJECTION AND IXTi;U8I0X 385

demands immediate ejection, may at his discretion allow a short period
before execution of the warrant.

Ejection must be carried out tim('()usly. If not, and especially if rei
interventus has followed, it may be held to have been departed from. But
it has been held in a recent case that it was not sutlicient to produce this
result, that a charge on a decree of removing was not e.xecuted until three
weeks after the term at which the tenant was ordered to remove {Taylor,
1892, 19 It. 399). P^jection cannot lawfully be carried out during the
night. The limits of nigiit and day do not necessarily coincide with sunrise
and sunset. The question is one of circumstances, for the determination of
a jury. Illegal ejection gives rise to an action of damages, and so also does
the obtaining of an illegal warrant to eject, though the warrant has not
been executed. The pursuer uf a claim of damages for wrongous ejection
must show that he had a legal title to continue in the premises {Moxdonahl
1883, 10 E. 1079).—[See Kankine, Lecu^cs, 2nd ed., 515-20; Ersk. iv. iii!

17; Hunter, Laiuilord and Tenant, 4th ed., ii. 99; Juridical Strilcs iii

377].
'^

Ejection and Intrusion.—Ejection is the unwarrantable
entry into possession of lands or otiier heritage liy the violent expulsion of
the person then in natural possession. Intrusion is such unwarrantable
entry, when the natural po.ssession is for the time void, the possessor holding
only animo. Both imply entry into the natural possession, or at least
deprivation of a tenant. It is not enough that a tenant should invert his
landlord's possession and pay his rent to another.

These wrongs give rise to actions of ejection and intrusion, corresponding
to the action of spuilzie, which arises from dispossession of movealtles. The
two actions are regulated hy similar rules. They may be brought both for
the recovery of possession of the subjects, and for " violent profits," which
are penal damages imposed to prevent the illegal taking or keeping of
possession. See Violent Trofits. Both actions are founded on posses-
sion. The pursuer is required only to show that he was in lawful
possession, and need set forth no title, excepting, apparently, where the
ejector himself produces a heritable title to the subjects. The rule applied
is, spoliatus ante omnia restitucndus. The pursuer must have been in the
natural possession by Imnself or his servants,—at the time of the allegeil

dispossession in the case of ejection, and until slujrtly before it in the case
of intrusion. "Where a tenant has been unlawfully dispossessed, he, and
not the landlord, is the proper pursuer, and the landlord cannot, without
the tenant's consent, sue for violent profits or for anything more than the
recovery of possession and for such damages as he may himself have
suffered.

The defender can meet the action liy .showing (1) that he has relinquished
the possession and made immediate restoration of the subjects in the same
condition as before, with payment of expenses and the damages sustained

;

or (2) that his entry on the subjects was authorised by a warrant from a
competent judge ; or (3) that he entered with consent of the pursuer or of

those who were in lawful y»ossession. A warrant to enter into possession
summarily contained in a disposition is a sutlicient answer to an action of
intrusion (such a warrant being regarded as a relinquishment of possession)

;

but it is no answer to an action of ejection where the ejection has been
resisted. The defender, unless he is prepared instantly to verify a defence
which excludes the action, must, as a condition of lodging defences, find

VOL. IV. "."i



::.86 ELECTIOX, OE Al^PKOBATE AND EEPROBATE

caution for the payment of violent profits if they shonld be awarded

against him (1594, c. 217 ; A. S. 10 July 1839, pt. i. 34).

Actions of ejection and intrusion are subject to the short negative pre-

scription of three years introduced by the Act 1579, c. 81. This Statute

has, however, been so applied as only to limit to three years the pursuer's

right to violent profits, and to a proof by his own oath in litem. The

limitation does not cut off the right to sue for restitution and ordinary

damages ; and as the oath in litem is now in desuetude, the only effect of

the limitation is to save the defender from lialility for the excess of violent

profits over ordinary damages. Actions of ejection and intrusion are now,

in practice, almost entirely superseded by summary petitions for removing

or ejection, in which, however, the liability for violent profits is unaffected.

[See Stair, i. 9. 25, iv. 28 ; Ersk. iv. 1. 15 ; Hunter, Landlord and Tenant,

4th ed., ii. 196 ; Eankine, Landoivnershijy, 19 f. ; Lees, Sheriff Court Styles,

3rd ed., 171.]

Election, (»r Approbate and Reprobate. —The
fundamental principle of the equitable doctrine of approbate and reprobate

in Scotland, and of that of election in England, is that " no person can

accept and reject the same instrument " (lj:'rs, 1819, 1 Bligh 1, per Ld.

Eldon, at p. 21.)

The Scots doctrine of approbate and reprobate is not a mere adaptation

of the English doctrine of election (Nishct, 1851, 14 D. 145). But the two

are merely different aspects of the same principle, and they are now-

recognised as both producing the same result {Macfarlane, 1882, 9 E. 1138),

and the old Scots term has, in recent cases, practically given place to the

English expression " election," which is now almost exclusively used.

Two sets of circumstances may call for the application of the doctrine

which it designates.

First, a testator may dispose of that which is another's, in which case the

legatum rei alienee is ineffectual without the consent of that other.

Second, he may dispose, though inei)tly, of that which is his own, in

which case the right of his heir is unaffected in law by tlie bequest.

But if the settlement confers benefit upon the owner of the res aliena,

or upon the heir, and that benefit is conferred upon the condition, either

expressed or implied, that the legatum rei alienor, or the inept bequest, as

the case may be, is to secure effect, then the owner of the res aliena, or the

heir, if he accepts the benefit conferred on liim by the settlement, must

satisfy the condition on which it is conferred, and allow his own property,

or the testator's bequest, though inept, to pass as the testator directed,—in

other words, must allow the testator's testamentary intention, as a whole,

to Ijc carried out, else he will be found to accept and reject the same

instrument, which equity forbids. " It is contrary to the established

principles of equity that he should enjoy the benefit while he rejects the

condition of the gift " (per Ld. Eldon in Kers, ut suprct).

1. Circumsta.nces in ivhich the Doctrine of Election applies.

First.—A testator may dispose of that which is another's. A legatum

rei alienm, in the popular sense, rarely occurs ; but where a beneficiary

under a testator's settlement has, in his own right, and independently of

that settlement, a jus crediti against the testator's estate, if the testator

attempt to dispose of the subject-matter of that jus crediti he is truly

disposing of a res cdiena, and the principle of election steps in.

Thus, an heir of a marriage, having a jus crediti under the marriage
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contract, may be put to his election by a sub.sc(|uent settlement of the
l)arent, derogating from his rights under the marriage contract (Ilai-vcr/s

18G0, 22 D. 1310 ;
Darluu/, 1869, 41 Jur. 545: IJarl of Glasgow, 1872, 11 m'

218; Boahotcs, 1885 12 li 984).

Si^ the (|uesti(jn has arisen, wliere an entail embraced some lands Uy
which the entailer had a valid title, and some to which liis title was
defective or incomjtlete (Sandf(jrd on Entails, ]jp. 183-197).

Trior to 1874, although an lieir ap[>arent transmitted notliing {Clydes-
dale, 1726, ^r. 1275), an entailer who possessed lands on a})iiareney and
others on a Cduipleted title, could validly entail both, the institute, if heir
alioqid succcssarus, being barred by election from taking under the entail
those estates to which the granter's title was complete without bringing
nnder the entail the lands to which the granter's title was i)ersona1
{Carmichad, 15 Nov. 1810, F. C; Murray, 17 Jan. 1811, F. C; Smith, 9
Dec. 1814, F. C). Now, however, by the operation of the CVjnveyancing
Act of 1874 (37 & 38 Vict. c. 94), s. 40, an heir on apparency can validly
execute an entail, as he is i)Ut in exactly the same position as a disponee
jiossessing on a personal title under an unfeudalised conveyance, who could
always vali<lly do so (Xapicr, 1762, 5 Bro. Supp. 888 ; Foyo, 1842, 4 D. 1063
and 1843, 2 Bell's App. 195).

Instead of eml (racing lands to which the entailer's title is personal, the
entail may embrace lands to which his title may be otherwise defective,
or which may be simply res aliena. Where such lands belong to the
institute by independent title, the condition, if not express, may be
im})lied, that he must bring them under the entail, if he is to enjoy those
])elonging to the granter. But if they do not belong to the institute
himself, while he may be expressly compelled to acquire them, he will not
be so by implication, as such a condition will not be presumed {Arhuthnot
1792, M. 620, Bell's Oct. Ca. 161; Douylas, 1862, 22 D. 1191).

Again, the question may arise where one who has had conferred on
him by inter vivos delivered deed, an absolute riglit, receives a subsequent
mortis causa provision from the donor with condition attached {Johnston,

1873, 16 S. L. 11. 271): and a wife has been found bound to make election
by a document under her own hand, which yet she was entitled to revoke
on the ground of donation inter vir. et ilx. {Camjihell, 1865, 3 M. 360).

But the most common example of this application of the doctrine is

where the beneficiary is vested in his or her own right, with the legal rights
of legitim or Jus relietcc against the estate of the testator. If, in such
case, tlie parent or husband, while benefiting aliunde the child or wife
who is the creditor of his estate in respect of this right, dispose of the
subject-matter of that right, a case of election at once arises (cf. Macfarlane,
ut supra).

Second.—A testator may make an inept or invalid bequest of that which is

his own. Under this head fall (1) the case of deeds challengeable ex
capite hcti{Turnhull, 1776, 5 I'.ro. Supp. 388), and (2) the case of bequests of

heritage in terms inhabile to carry it {Frinyle, 1671, M. 6374 : Cunninyham,
1758, M. 617, and see 1 liligh, 27 : M'Alister, 1827, 5 S. 862). But since
the passing of tlie Act of 1871 (34 & 35 Vict. c. 81), abolishing reduction
ex capite Iced, and of the Titles to Land Act, 1868 (31 v!c 32 Vict, c"^ 101, s. 20),
these Ciises are not likely again to occur in practice, and are valuable merely
as analogies.

2. The Intention to put to Election must he Clear.—As the applicatiim of

the doctrine of election depends upon the fact of there being attached to a
gift the condition that something else shall be renounced by the donee, and
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as that fact again depends on the intention of the donor, snch intention

must either be expressed or clearly and unequivocally implied. Mere con-

jecture is not sufficient (cf. Ld. Chan. Lyndhust in Trotter, 1829, 3 W. & S.

at 416). Hence election is no answer to a plea of fraud and circumvention

alleged against part of a mutual settlement, because ex hypothesi the

granter had no intention one way or the other {Don:, 1856, 18 D. 820).

Nor, it is thought, can it be pleaded on a deed vitiated in cssentialibus

(Iiobcrtson, 18-14, 7 D. 236, where Ld. Fullerton's reasoning is to be pre-

ferred to that of Ld. Pres. Boyle and Ld. Mackenzie).

3. Subject to he renounced and Consideration for renunciation must he

inscparahly linked together.—To raise a question of election, the subject to

be renounced and the consideration for the renunciation must be linked

together in such a way as to be inseparable. It does not matter that the

settlement itself is contained in two or more deeds, provided they are

partes ejusdem negocii, and made with reference to one another {Stewart,

1832, 11 S. 139; Breadalhanc, 1840, 2 D. 731; Black, 1841, 3 D. 522).

Where, however, they are not partes ejusdem negocii, and have no common
purpose or object, even although they may bear reference one to another, they

do not raise the plea {Hill, 4 May 1818, F. C, and Hume, 27 ; Doro, 1856,
18 D. 828 ; and cf. Wilson, 1802, 4 Pat. 316, reversing 1797, M. 15444,
and Urquhart, 1851, 13 D. 742). This well recognised principle formed the

ground of judgment in the important case of Macdonald of Dcdchosnie, 1876,
4 E. 45, where the question arose whether, under the circumstances, an heir

of entail, who had been appointed to a sum of £25,000 of his parents'

marriage-contract fund, was bound either to apply it in paying off the

Ijurden affecting estates entailed upon him by se})arate deed by his father,

or forfeit his right as institute. The Court held that no such intention

could be deduced from the deeds, two things being dealt with, but not so in

combination as to give rise to election. While such was the ground of

judgment, there is considerable doubt whether it was correctly applied.

The fact that while Dalchosnie was beyond the father's control, Lochgarry
and Kinloch Eannoch w^ere held by him in fee-simple, was somewhat lost

sight of, and the pursuer was hampered by the form of the action, which
was one for declarator of forfeiture only. The principle, to be afterwards
explained, of equitable compensation, as distinguished from forfeiture, had
hardly as yet been recognised in Scotland, and did not enter into the

argument. The case rather appears to have been precisely one for the

application of that principle ; and special reference should be made to the

opinion of L. J. C. Moncreiff.

4. Donee must he free to Approhatc or Fieprohate cum effectu.—The idea

of election implies a choice, with a power of rejection or acceptance. A
donee is not put to election, and cannot be said to reprobate where he is

not free to approbate, or cannot approbate cum effectu. As, for instance,

where the res alicna which the testator proposes to deal with is not the

absolute property of the object of his bounty, but is held by him subject to

fetters or conditions beyond his jjower to alter {Douglas, 1859, 21 D.
1066 ; and 1862, 24 D. 1191 ; cf. Urquhart, 13 D. 742, and Bell, Com., 5th
ed., i. 148).

5. General Itules of International Law apj^licaUc.—To questions of

election involving a conflict of laws, the following general principles of

international law apply : 1st, the law of the domicile determines the con-

struction of the settlement ; 2nd, the lex rei sitw determines the quality of

the subject ; and 3rd, tlie same law determines whether the will operates

as a conveyajice of real or heritable property.
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Thus, wliore a Scotchman left a foreign will, disjiosing in(n' alia of a
Scotch hciitaljle bond, tlie Scotch C(jurts dcteiniined (1) timt the will was
inefVectual to carry it; but (2) that the testator's intention was to convey it,

and therefore that the heir-at-law, taking the heritable bond at ah intratato,

was barred by election from taking undei- the will (Loudon, IHll.Hunie,
2:i ; cf. JJundas, 1829, 7 S. 241 ; and l.s;;u, 4 W.Sc S. 4G0 ; Alexander, 1829,

7 S. 817). But where an EnglJHhnian left an English will disposing of

Scotch heritage, while the Scotch law determined that the deed did not
o])erate as a conveyance, it was for the English law to determine the
intention. A reference to that law determined that tlie testator did not
intend to convey the heritage, and therefore that the heir was not put to

election {Ruhertson, IG Fel). 18 10, F. C. ; cf. Trotter, 1826, 5 S. 78 (N. E. 72)

:

1829, 3 W. & S. 407 ; Murray, 1828, 6 S. 690 ; Camxfhell, 1836, 15 S. 310).

6. When mud Ehclioii he made.—This (juestion usually arises in c<ises

where legitim is involved, liut it is not necessarily confined to that c^se.

When the party i)ut to election is sai juris, election must be made after

such reasonable interval as is necessary for fairly ascertaining the relative

value of the sultjects of choice, at least where the interest of others is in

any way affected by the election.

Delay, to admit of the purifying of contingencies affecting one or other of

the subjects of choice, will not be allowed {Keith, 1857, 19 1). 1040). But
where the party put to his election is not sui juris, his curator or other
guardian is neither entitled nor bound to elect for him {Morton, 11 Feb.

1813, F. C; Paterson, 1866,4 :\I. 706; Morison, 1880, 8 K. 20.">). It has

been laid down that where the interest of other parties requires election to

be made by the curator, it can only be done under the control of the Court,

but that the Court will undertake the duty of control (per Ld. Chan.Cottenham
in Cowan, 1848, 6 Bell's App. at p. 238). Xo case, however, has occurred in

Scotland where the Court has found it necessary to interfere to direct

election to be made (cf. Eohertson, 1841, 3 D. 345). Where an heir of entail,

succeeding to an entailed estate, is barred by the entail fnjm holding it

along with other estates already in his possession, he must elect between
the two at once, and cannot make up a title to the entailed estate and
disentail before electing {Home, 1876, 3 K. 591). An election made in

ignorance of the party's legal rights, or in circumstances that do not admit
of deliberation, may be recalled {Johnston, 1825, 4 S. 234, N. E. 2:')7 : Ifojie,

1833, 12 S. 222; ^Selkirl; 1854, 16 D. 715; Lowson, 1854, 16 U. 1098).

liut one who has taken his rights at law, or under a deed, in ignorance of

the existence of a settlement or part of a settlement which puts him to

election, is (ndy entitled to make his election if he restores the benefit

already taken {E. of Gla&juw, 1872, 11 ]\1. 218). Wiiere a beneficiary who
is put to election dies without electing, it is open to his representatives to

elect in his stead {Cowan, ut supra: E. of Glasgow, ut supra; Paterson,

1866, 4 M. 706). Analogous to the question of election by curators and
representatives, is that of election by a trustee in baid<ruptcy. The trustee

is free to elect legitim in preference to testamentary ]irovisions frt)m which
creditors are excluded, notwithstanding the bankrupt's opposition {Aikman
{Smith's Trustee), 1893, 30 S. L. R 804).

7. Ejfect of Election.—Wiiere a bequest is made subject to the condition

that the Itenefieiary allows that whieii is his, independently of the settlement,

to be disposed of as the tesUitor directs, the beneficiary's refusal to comply
with the condition necessarily disturbs the scheme of the testator's settle-

ment, and disappoints an object of the testator's testamentary btunity. The
consecpience, in law, would be tliat the forfeited bequest wovikl fall into
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residue or intestacy, and the intended donee of the res aliena take
nothing.

The consequence, however, in equity, is merely that compensation must
be made out of the conditional bequest to him who sufiers by the non-
compliance with the condition. Upon the primary doctrine of election this

equity of compensation has been engrafted (Ld. Chan. Eldon in Kers, 1819,
1 Bligh, at p. 15).

But how is this compensation to be made ? Is the forfeited bequest to

be given in its entirety to him who is disappointed, as a surrogatum, inde-

pendently of comparative amounts, or is a mere equivalent for that of which
he is deprived to be given him out of the conditional bequest, by way of

equitable compensation ; and if so, what is to become of the balance ?

The answer to this threefold question is to be sought in the result which
most nearly meets the intention of the testator.

In the first place, a distinction must be drawn between (1) the case in

which the party electing to reprobate is put to his election per exprcssum,
and (2) the case in which he is put to election by implication merely.

Where he is put to election j^cr eiyressuin, either by a clause declaring
that repudiation shall involve forfeiture, or by a declaration that the provision
imder the settlement is in lieu or satisfaction of his independent claim,

in such case the testator himself has annexed the consequence of forfeiture

to the reprobatory act. But where he is put to his election merely by
implication, absolute forfeiture is not necessarily the consequence of the
reprobatory act. Exhfpotlicsi there is an implied condition arising from the
terms of the settlement, that the beneficiary cannot claim both his provision
under the settlement and vindicate his right independently of the settle-

ment
;
but the important question is, What is the nature and extent of tliis

im})lied condition ? The reason why the law imphes the condition is that
without it the intention of the testator cannot be carried into practical

effect. But the imphcation must not be carried beyond the reason and
necessity. From the relative values of the suljjects of election, practical

forfeiture may result from the application of the doctrine. But if, a claim
reprobatory of the will having been made and sustained, the result of the
subsequent administration of the testamentary estate be in the end to make
a division of the estate j)0ssible, substantially though not in form identical

with what the testator designed, then to carry the implication the length
of absolute forfeiture, would be to go quite beyond the reason of the
implication. "This, I think, is the true foundation of the doctrine of

equitable compensation (a doctrine now established in the law of Scotland),
which is not merely something short of forfeiture, but something entirely
different in principle" (per Ld. Pres. Inglis in Macfarlancs Trs., 9 E. at

p. 1167).

Hence (1) where election isjpcr cxpressum, election to reprobate involves
absolute forfeiture of the conclitional bequest. But it is no part of the
testator's intention to give in any circumstances to the party damnified by
the election more than he could have taken had the settlement received
full effect. If then, short of giving the forfeited bequest as a surrogatum,
full compensation can be made, there is no reason why the balance should
go to the party to be compensated, rather than to the residuary legatee or
heir ah intcstato.

But (2) where election is by implication, election to reprobate does not,

in theory at least, involve forfeiture,' but merely such a readjustment as
will enable the testator's intention substantially, though not in form, to
receive effect. When, therefore, in j^ohit of amount, there is deficiency in
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the repudiated bequest, e([uiUil)le compensation piaclieally requires

forfeiture, and gives merely a snriv^atiDn ]>ro lantu; but wliure circum-

stances admit of full compensation being made, then, when full compen-

sation is made the intention of the testator is fulfilled, and it would not be

in accordance with, but contrary to, the intention of the testator to with-

draw further from the conditional beciuest. The condition is purified, not

as the testator intended, but by an ecpiitable e<|uivalent. Compensation

is made and equity is satisfied. The testator has not imposed the condition

of forfeiture, therefore the settlement takes its course as though from the

tirst it had not been interfered with.

The doctrine of eciuitable compensation was only fully recognised in

the recent case of Macfarlanc's Trs., 1882, 9 li. 1138, but its development

can be traced in the following leading cases: Kas v. Wauchope, 1819, 1

T31igh, 1; M'Jamc.^, 1827, 5 S. 8G2 (X. E. 801); Peat, 1839, 1 1). 508:

Brcadalhaac, 1841, 3 D. 357; Nishd, 1851, 14 D. 145; Keith, 1857, 19 L>.

1040; IFarvqi, 1862, 1 M. 245: Davidson, 1871, 9 M. 995 ;
Johmton, 1875,

2 R 985; Macdonald of Dalchosnic, 1870, 4 1(. 45.

8. Hoiv is Election to he enforced'^—The mode in which election will be

enforced depends upon tlie relative position of the party stating the plea,

and the party against whom it is stated, towards the subjects between

which election is sought to be enforced. It also depends upon whether the

result of election to reprobate is to be forfeiture or merely equitable

compensation. But in one mode or another the Court, as a ( ourt of e(|uity,

will interfere to enforce election when the plea is well founded.

^\hen the party against whom the plea is stated has to vindicate his

claim both to the subject to be renounced and to that which ex hypothesi

is the consideration for the renunciation, or, being in possession of the

former, has to vindicate his right to the latter, he may be put to his election

ope cxceptionis or by way of defence. If he elects to retain what is his

own, he either forfeits the consideration for the renunciation, or must make

compensation out of it to those injured by his reprobatory act. The Court

will, when necessary, either compel an assignation, or will give a judgment

producing an equivalent effect (per Ld. Mackenzie in Peat, 1839, 1 D. at

513). AVhere the party against whom the plea is stated hapi.ens to have

an independent title to the subject which is the consideration for the

renunciation, but has to vindicate his claim to the subject which ex

hypothesi is to be renounced, the enforcement of the remedy is equally

simple (cf. Ld. Cowan in Davidson, 9 M. at p. lOOG). ^^'here the plea

is stated against one who is in possession both of the subject ex hypothesi

to be renounced and of the consideration for the renunciation, the pro-

cedure must be direct, and must combine declaratory and executive

conclusions.

10. How far can Deed reprolated he fo^mded on hy Bcprohator ?—It is

necessary, in conclusion, to consider the limits of the application of the

plea as it presents itself in the questions how far a beneficiary who has

elected to reprobate the deed can found upon it indirectly, thnugii not

claiming under it directly, and, conversely, how far a Iteneficiary who has

founded on the deed indirectly has thereby so approbated it as to be

barred from afterwards claiming against it ?

The answer depends upon whether his claim, in support of which the

deed is referred to is one which the party would or would not have taken

independently of the deed. A reference on this head, as illustrative of

the position, may be made to the leading case of Crauford v. Coutts (1799,

M. 14958 4 Tat. App. 100, 2 Bligh G55 : and 1806, 5 Tat. 73), where an
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heir-at-law challenged successfully a deathbed conveyance which revoked a

prior entail, and at the same time founded on it as a revocation of the entail.

The House of Lords, reversing the judgment of the Court of Session, held

that the plea of approbate and reprobate did not apply, on the ground
that the revocation was not conditional on the validity as a conveyance
of the deed containing it. In the opinion of the House, the heir-at-law did

not claim under the deathbed deed. He claimed on his right at law.

Unless he was met with a deed executed in liege poustic, and subsisting at

the date of his ancestor's death, he was entitled to succeed. The prior

entail was revoked by the deathbed deed, but the deathbed deed was
ineffectual as a conveyance. There was therefore no impediment to his

taking as heir-at-law (cf. Wilson, 1802, 4 Pat. 316 ; Batley, 2 Feb. 1815,
F. C. ; Twcedie, 1824, 2 Sh. App. 9). But where the benefit, tliough indirect,

negative or in defence, is one which tlie party would not take except by
operation of the deed, it is thought that the plea of approbate and reprobate
does apply {Johnston, 1829, 7 S. 226; cf. Crawford, 1867, 5 M. 275, and
particularly Ld. Benholm's opinion at p. 280).

Elections.—See County Council Elections; Municipal Elec-
tions ; Parish Council Elections ; Pakliamentary Elections ; School
Board Elections ; University Elections ; Ballot ; Corrupt and Illegal
Practices ; Election Petition ; Franchise.
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